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SUPREME  COURT  OF  THE  UNITED  STATES. 

OCTOBER  TERM,  1905. 


Monday,  May  28,-  1906. 


It  is  ordered  that  the  following  correspondence  be  spread 
upon  the  record: 

Supreme  Court  of  the  United  States. 

May  28,  1906. 

Dear  Brother  Brown:  We  cannot  allow  your  active 
participation  in  the  work  of  the  court  to  terminate  with  the 
adjournment  of  to-day  without  the  expression  of  our  sincere 
regret. 

You  came  here  with  high  reputation,  justly  deserved  by  a 
distinguished  career  of  many  years  as  a  district  judge  of  the 
United  States,  to  which  you  have  added  in  the  fruits  of  over 
fifteen  years  of  eminent  judicial  labors  in  this  place. 

Of  those  who  were  on  this  bench  when  you  took  your  seat, 
Bradley,  and  Lamar,  and  Blatchford,  and  Field,  wid  Gray 
have  passed  on,  and  you  have  witnessed  the  coming  and  the 
going  of  Shiras  and  Jackson,  one  of  whom  happily  survives. 

In  a  certain  sense,  what  shadows  we  are,  and  what  shadows 
we  pursue,  but  not  in  every  sense;  for  what  has  been  worthily 
accomplished  will  still  Hve  and  the  memory  of  the  just  judge 
will  not  perish. 

We  assure  you  that  those  of  us  who  have  been  longest  with 
•you,  as  well  as  those  of  a  briefer  association,  alike  conciu*  in 
that  affectionate  regard  and  that  deep  respect  which  your 
amiable  disposition  and  the  great  assistance  in  the  admin- 
istration of  justice  which  your  experience,  learning,  and  abiHty 
have  enabled  you  to  render  have  inspired. 
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We  hope  that  the  light  which  has  come  to  pass  at  the  evening- 
time  of  a  well  spent  life  may  long  shine  upon  you,  and  that 
our  fraternal  intercourse  may  be  continued  for  many  years. 
Very  cordially,  yours, 

.  Melville  W.  Fuller, 
John  M.  Harlan, 
David  J.  Brewer, 
E.  D.  White, 
R.  W.  Peckham, 
Joseph  MoKenna, 
Oliver  Wendell  Holmes, 
William  R.  Day. 


Supreme  Court  of  the  United  States, 

Washington,  D.  C,  May  28,  1906. 

My  Dear  Brethren:  I  thank  you  for  your  graceful  and 
generous  expressions  of  esteem.  One  of  the  most  delightful 
experiences  of  my  life  has  been  the  cultivation  of  the  friendly 
companionships  of  the  last  fifteen  years,  which  I  would  gladly 
continue,  were  it  not  that  impaired  eyesight  and  the  inertia 
which  comes  with  three  score  and  ten  admonish  me  that  my 
duty  to  the  country,  to  you,  and  to  myself  demands  a  relin- 
quishment of  the  burden  I  have  borne  for  thirty-one  years, 
half  of  which  have  been  spent  in  your  company.  While  my 
resignation  necessitates  a  severance  of  our  official  relations,  I 
hope  these  relations  may  continue  socially  so  long  as  our  lives 
are  spared  to  us. 

I  rejoice  that  I  am  leaving  the  court  at  a  time  when  it  has 
never  stood  higher  in  the  estimation  of  the  people,  nor  when 
more  important  cases  have  been,  and  still  are  being,  presented 
for  its  consideration.  The  antagonisms,  sometimes  almost 
fierce,  which  were  developed  during  the  earUest  decades  of 
its  history,  and  at  one  time  threatened  to  impair  its  useful- 
ness, are  happily  forgotten;  and  the  now  universal  acquies- 
cence in  its  decisions,  though  sometimes  reached  by  a  bare 
majority  of  its  members,  is  a  magnificent  tribute  to  that  re- 
spect for  the  law  inherent  in  the  Anglo-Saxon  race,  and  con- 
tains within  itself  the  strongest  assurance  of  the  stability  of 
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our  institutions.    The  services  rendered  by  the  Supreme  Court 
in  this  connection  have  been  of  incalculable  value. 

Agidn  thanking  you  for  your  kindly  interest  in  my  welfare, 
I  remain,  with  profound  respect, 
Most  sincerely,  yours, 

Henry  B.  Brown. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Chief  Justice's  Chambers. 

May  29,  A.  D.  1906. 

By  reason  of  a  vacancy  occurring  on  the  final  adjourn- 
ment of  the  October  Term,  A.  D.  1905,  a  new  allotment  hav- 
ing become  necessary  in  vacation: 

It  18  Ordered,  That  the  following  allotment  be  made  of  the 
Chief  Justice  and  Associate  Justices  of  this  Court  among  the 
Circuits,  agreeably  to  the  act  of  Congress  in  such  case  made 
and  provided,  and  that  such  allotment  be  entered  of  record,  viz.: 

For  the  First  Circuit,  Oliver  Wendell  Holmes,  Associate  Justice; 
For  the  Second  Circuit,  Rufus  W.  Peckham,  Associate  Justice; 
For  the  Third  Circuit,  Edward  D.  White,  Associate  Justice; 
For  the  Fourth  Circuit,  Melville  W.  Fuller,  Chief  Justice; 
For  the  Fifth  Circuit,  Edward  D.  White,  Associate  Justice; 
For  the  Sixth  Circuit,  John  M.  Harlan,  Associate  Justice; 
For  the  Seventh  Circuit,  William  R.  Day,  Associate  Justice; 
For  the  Eighth  Circuit,  David  J.  Brewer,  Associate  Justice; 
For  the  Ninth  Circuit,  Joseph  McKenna,  Associate  Justice. 

Melville  W.  Fuller, 

Chief  Justice. 
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SUPREME  COURT  OF  THE  UNITED  STATES, 


AT 


OCTOBER  TERM,  1905. 


LOUISIANA  V,  MISSISSIPPI. 

IN   EQUITY. 
No.  11.  Original.     Argued  October  10,  11.  12,  1005.— Decided  March  5. 1006. 

The  act  of  Congress  admitting  Louisiana  having  given  that  State  all  islands 
within  three  leagues  of  her  coast,  and  the  subsequent  act  of  Congress 
admitting  Mississippi  having  purported  to  give  that  State  all  islands 
within  six  leagues  of  her  shore,  and  some  islands  within  nine  miles  of 
the  Louisiana  coast  being  also  within  eighteen  miles  of  the  Mississippi 
shore,  although  the  apparent  inconsistency  is  reconcilable,  the  basis 
of  a  boundary  controversy  involving  to  each  State  pecuniary  values  of 
magnitude,  exists;  and  such  a  controversy  between  the  two  States  in 
their  sovereign  capacity  as  States  and  having  a  boundary  line  separating 
them  justifies  the  exercise  of  the  original  jurisdiction  of  this  court. 

As  the  act  admitting  Mississippi  was  passed  five  years  after  the  act  ad- 
mitting Louisiana,  Congress  could  not  take  away  any  portion  of  Louisiana, 
and  give  it  to  Mississippi.  Section  3,  Art.  IV  of  the  Constitution  does 
not  permit  the  claims  of  any  particular  State  to  be  prejudiced  by  the 
exercise  of  the  power  of  Congress  therein  conferred. 

Acts  of  Congress  passed  at  different  times  for  the  admission  of  different 
States  where  their  respective  subjects  are  not  identical  with  or  similar 
to  each  other  do  not  form  part  of  a  homogeneous  whole,  of  a  common 
sjrstem,  so  as  to  allow  a  claimant  under  the  later  act  to  claim  that  it 
changed  the  earlier  act  by  construction,  and  the  rule  of  in  pari  materia 
does  not  apply. 
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The  tenn  thalweg  is  commonly  used  by  writers  on  international  law, 
in  the  definition  of  water  boundaries  between  States,  meaning  the  middle 
or  deepest  or  most  navigable  channel  and  while  often  styled  "fairway'' 
or  " midway'*  or  "main  channel;"  the  word  has  been  taken  over  into 
various  languages  and  the  doctrine  of  the  ihalweg  is  often  applicable  in 
respect  of  water  boundaries  to  sounds,  bays,  straits,  gulfs,  estuaries  and 
other  arms  of  the  sea,  and  also  applies  to  boundary  lakes  and  land-locked 
seas  whenever  there  is  a  deep  water  sailing  channel  therein. 

The  "maritime  belt"  is  that  part  of  the  sea  which,  in  contradistinction 
to  the  open  sea,  is  under  the  sway  of  the  riparian  States. 

As  between  the  States  of  the  Union  long  acquiescence  in  the  assertion  of  a 
particular  boundary,  and  the  exercise  of  sovereignty  over  the  territory 
within  it,  should  be  accepted  as  conclusive,  whatever  the  international 
rule  may  be  in  respect  of  the  acquisition  by  prescription  of  large  tracts 
of  country  claimed  by  two  States. 

The  real,  certain  and  true  boundary  south  of  the  State  of  Mississippi  and 
north  of  the  southeast  portion  of  the  State  of  Louisiana,  and  separating 
the  two  States  in  the  waters  of  Lake  Borgne,  is  the  deep  water  channel 
sailing  line  emerging  from  the  most  eastern  mouth  of  Pearl  river  into 
Lake  Borgne  and  extending  through  the  northeast  comer  of  Lake  Borgne, 
north  of  Half  Moon  or  Grand  Island,  thence  east  and  south  through 
Mississippi  Sound,  through  South  Pass  between  Cat  Island  and  Isle  k 
Pitre  to  the  Gulf  of  Mexico. 

The  State  of  Louisiana  by  leave  of  court  filed  her  bill  against 
the  State  of  Mississippi,  October  27,  1902,  to  obtain  a  decree 
determining  a  boundary  line  between  the  two  States  and  requir- 
ing the  State  of  Mississippi  to  recognize  and  observe  the  line 
so  determined. 

The  bill  alleged: 

"1st.  That  the  State  of  Louisiana  was  admitted  into  the 
Union  of  the  United  States  of  America  by  the  act  of  Congress, 
found  in  chapter  50  of  the  United  States  Statutes  at  Large, 
volume  2,  page  701,  approved  April  6th,  1812,  and  therein  the 
boundaries  of  the  said  State  of  Louisiana,  in  the  preamble  of 
said  act,  were  described  as  follows : 

"  '  Whereas,  the  representatives  of  the  people  of  all  that  part 
of  the  territory  or  country  ceded  under  the  name  of  Louisiana, 
by  the  treaty  made  at  Paris  on  the  30th  day  of  April,  1803, 
between  the  United  States  and  France  contained  within  the 
following  limits,  that  is  to  say:  Beginning  at  the  mouth  of  the 
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river  Sabine,  thence  by  a  line  drawn  along  the  middle  of  said 
river,  including  all  islands  to  the  32d  degree  of  latitude;  thence 
due  north  to  the  northernmost  part  of  the  33d  degree  of  north 
latitude;  thence  along  the  said  parallel  of  latitude  to  the  Miss- 
issippi river;  thence  down  the  said  river  to  the  river  Iber- 
ville, and  from  thence  along  the  middle  of  said  river  and  Lakes 
Maurepas  and  Pontchartrain  to  the  Gulf  of  Mexico;  thence 
bounded  by  said  gulf  to  the  place  of  beginning,  including  all 
islands  within  three  leagues  of  the  coast, '  etc. 

"  2d.  That  according  to  the  foregoing  description,  the  eastern 
boundary  of  the  State  of  Louisiana  was  formed  by  the  Mississ- 
ippi river,  beginning  at  the  northeast  corner  of  said  State  and 
extending  south  to  the  junction  of  the  said  river,  with  the 
river  Iberville  (now  known  as  Bayou  Manchac)  and  thence  ex- 
tending eastwardly  through  the  lower  end  of  the  Amite  river, 
through  the  middle  of  Lake  Maurepas,  Pass  Manchac,  and 
Lake  Pontchartrain,  and  in  order  to  reach  the  Gulf  of  Mexico 
its  only  course  was  through  the  Rigolets,  into  Lake  Borgne, 
and  thence  by  the  deep  water  channel  through  the  upper  cor- 
ner of  Lake  Borgne,  following  said  channel,  north  of  Half  Moon 
Island,  through  Mississippi  Sound  to  the  north  of  Isle  k  Pitre, 
through  the  Cat  Island  channel,  southwest  of  Cat  Island,  into 
the  Gulf  of  Mexico,  which  said  eastern  boundary  of  the  State 
of  Louisiana  is  more  fully  shown  on  diagram  No.  1,  made 
part  of  this  bill;  r 

"3d.  That  by  the  act  of  Congress,  found  in  the  United 
States  Statutes  at  Large,  vol.  2,  p.  708,  chapter  57,  approved 
April  14th,  1812,  additional  territory  was  added  to  the  then 
existing  State  of  Louisiana,  which  additional  territory  was  de- 
scribed in  the  following  language: 

" '  Beginning  at  the  jimction  of  the  river  Iberville  with  the 
Mississippi  river;  thence  along  the  middle  of  the  Iberville  and 
of  the  river  Amite  and  Lakes  Maurepas  and  Pontchartrain  to 
the  eastern  mouth  of  Pearl  river;  thence  up  the  eastern  branch 
of  the  Pearl  river  to  the  31st  degree  of  north  latitude;  thence 
along  the  said  degree  of  latitude  to  the  river  Mississippi;  thence 
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down  the  said  river  to  the  place  of  beginning,  shall  become  and 
form  a  part  of  the  State  of  Louisiana;  ' 

"4th.  That  the  effect  of  this  legislation,  as  to  the  eastern 
boundary  of  the  State  of  Louisiana,  was  to  retain  the  Mississ- 
ippi river  as  the  original  eastern  boundary,  as  far  south  as  the 


Diagram  No.  1. 
31st  degree  of  north  latitude.  The  change  then  moved  the 
eastern  boundary  eastward  along  the  31st  degree  of  north  lat- 
itude to  the  Pearl  river,  whence  it  then  ran  south  down  the 
said  river,  through  its  eastern  branch,  till  it  entered  the  north- 
ern comer  of  Lake  Borgne,  where  the  State's  eastern  boundary- 
then  joined  and  followed  the  boundary  line  originally  fixed  in 
the  act  of  April  6th,  1812,  and  followed,  as  heretofore  stated. 
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the  deep  water  channel  through  the  upper  corner  of  Lake 
Borgne,  north  of  Half  Moon  Island,  eastward  through  the  deep 
water  channel  along  the  Mississippi  Sound  till  it  reached  the 
Cat  Island  channel  north  of  Isle  k  Pitre,  and  southwest  of  Cat 
Island,  whence  passing  through  Chandeleur  Sound,  northeast  of 


Diagram  No.  2. 
Chandeleur  Islands,  it  entered  the  Gulf  of  Mexico,  and  ran 
south  around  the  delta  of  the  Mississippi  river  and  then  north 
and  westward  to  the  point  where  the  Sabine  river  enters  the 
Gulf  of  Mexico,  as  will  be  more  fully  seen  from  the  diagram 
No.  2,  made  part  of  this  bill; 

"5th.  That  the  territory  lying  adjacent  to,  and  to  the  east- 
ward of  the  State  of  Louisiana  is  the  State  of  Mississippi,  which 
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latter  State  was  admitted  into  the  Union  of  the  United  States 
of  America  by  the  act  of  Congress,  foimd  in  the  United  States 
Statutes  at  Large,  volume  3,  chapter  23,  page  348,  approved 
March  1st,  1817,  whereby  the  inhabitants  of  the  western  part 
of  the  then  Mississippi  Territory  were  authorized  to  form  for 
themselves  a  state  constitution  and  to  be  admitted  into  the 
Union,  the  boundaries  of  the  then  to  be  created  State  being 
described  as  follows: 

"  '  Beginning  at  the  river  Mississippi  at  a  point  where  the 
southern  boundary  line  with  the  State  of  Tennessee  strikes 
the  same;  thence  along  the  said  boundary  line  to  the  Tennes- 
see river;  thence  up  the  same  to  the  mouth  of  Bear  creek; 
thence  by  a  direct  line  to  the  northwest  comer  of  the  county 
of  Washington  (Alabama);  thence  due  south  to  the  Gulf  of 
Mexico;  thence  westwardly,  including  all  islands  within  six 
leagues  of  the  shore  to  the  most  southern  junction  of  Pearl 
river  with  Lake  Borgne;  thence  up  said  river  to  the  31st  degree 
of  north  latitude;  thence  west  along  said  degree  of  latitude  to 
the  Mississippi  river;  thence  up  the  same  to  the  beginning;' 

"6th.  That  by  the  said  act,  Congress  intended  that  the 
southern  boimdary  line  of  the  State  of  Mississippi,  beginning  at 
the  point  dividing  it  from  the  State  of  Alabama,  should  nm 
westwardly  till  it  joined  the  Louisiana  eastern  boundary  line, 
and  that  in  doing  so,  the  said  southern  boundary  would  in 
effect  start  westward  from  a  point  eighteen  miles  south  of  the 
coast  line,  and  include  in  its  westwardly  direction  the  western 
end  of  Petit  Bois  Island,  all  of  Horn  Island,  Ship  Island  and 
Cat  Island,  and  the  smaller  islands  north  of  these,  those  islands 
being  the  ones  contemplated  in  the  act  of  Congress,  as  being 
within  eighteen  miles  of  the  southern  coast  line  of  Mississippi, 
and  that  the  said  southern  boundary  of  Mississippi,  extending 
in  its  westwardly  direction  through  the  Gulf  of  Mexico,  would 
gradually  approach  the  coast  line,  and  meet  the  eastern  boimd- 
ary line  of  Louisiana,  just  as  the  said  eastern  boundary  line 
of  Louisiana  emerges  from  the  Cat  Island  channel  into  the 
Gulf  of  Mexico,  and  thence  follow  and  become  the  same  as  the 
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Diagram  No.  3. 
Louisiana  boundary  line  extending  westwardly  to  the  south  of 
Cat  Island,  through  Mississippi  Sound  to  the  north  of  Half 
Moon  or  Grand  Island  to  the  most  southern  junction  of  the 
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east  branch  of  Pearl  river  with  Lake  Borgne,  bemg  identical 
with  the  Louisiana  eastern  boundary,  and  thence  extending 
up  the  channel  of  Peari  river; 

"  7th.  That  the  islands  included  between  the  shore  line  and 
the  southern  boundary  of  the  State  of  Mississippi  are  the 
islands  heretofore  described,  viz:  the  western  end  of  Petit  Bois 
Island,  with  all  of  Horn  Island,  Ship  Island  and  Cat  Island, 
and  the  small  islands  north  of  them,  those  islands  being  large, 
and  well  known  to  Congress  at  the  time  of  the  passage  of  the 
act,  all  of  which  islands  and  the  southern  boundary  of  the 
State  of  Mississippi  will  more  fully  appear  from  the  diagram 
No.  3,  made  a  part  of  this  bill ; 

"8th.  That  the  islands  contemplated  in  the  act  of  Congress 
of  1812,  creating  the  State  of  Louisiana,  and  intended  to  be 
embraced  within  the  State  of  Louisiana,  as  provided  by  the 
clause,  'Thence  bounded  by  the  said  Gulf  to  the  place  of  begin- 
ning, including  all  islands  within  three  leagues  of  the  coast,' 
were  all  of  the  other  islands,  except  those  heretofore  named  as 
going  to  the  State  of  Mississippi,  as  all  other  islands,  and  all 
other  mainland,  are  south  and  west  of  the  boimdary  Une  thus 
passing  from  Pearl  river  through  the  deep  water  channels  in 
Lake  Borgne,  and  Mississippi  Sound,  through  the  deep  water 
channel,  southwest  of  Cat  Island  to  the  eastward  of  the  Chan- 
deleur  Islands,  and  thence  south,  taking  in  the  delta  of  the 
Mississippi  river,  and  extending  westward  along  the  Gulf  coast, 
including  all  islands  along  the  coast,  to  the  Sabine  river,  where 
the  State  of  Louisiana  is  thence  bounded  on  the  westward  by 
the  State  of  Texas,  all  of  which  will  more  fully  appear  from 
diagram  No.  2,  heretofore  referred  to; 

*'9th.  Now  your  orator  avers  that  there  has  developed  in 
recent  years  in  the  waters  south  of  the  State  of  Mississippi  and 
east  of  the  southern  portion  of  the  State  of  Louisiana  a  con- 
siderable growth  of  oysters,  and  an  industry  of  large  propor- 
tions, in  the  handling  of  the  said  bivalves,  either  in  their  fresh 
or  in  a  canned  condition,  has  resulted  therefrom; 

"10th.  That  the  State  of  Mississippi  has,  by  legislative 
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enactments,  regulated  the  oyster  industry  in  the  waters  of  said 
State,  and  permits  the  dredging  of  oysters  on  the  natural  oyster 
reefs  in  waters  of  the  said  State,  as  will  more  fully  appear  from 
the  statutes  of  said  State  to  which  reference  is  made; 

"  11th.  That  the  State  of  Louisiana  has  by  legislative  enact- 
ments regulated  the  oyster  industry  in  the  said  State  of  Louisi- 
ana, and  prohibits  the  dredging  of  oysters  on  the  natural  reefs 
in  the  waters  of  said  State,  as  will  more  fully  appear  from  the 
statutes  of  said  State  to  which  reference  is  made; 

"  12th.  That  the  provisions  of  the  laws  of  the  said  two  States 
differ  considerably  in  many  other  respects. 

"  13th.  That  the  existence  and  location  of  the  natural  oyster 
reefs  in  the  waters  of  the  parish  of  St.  Bernard  in  the  State  of 
Louisiana  which  adjoins  the  State  of  Mississippi  is  shown  by 
the  map  made  from  a  reconnaissance  by  the  United  States  Fish 
Commission  steamer  'Fish  Hawk,'  in  February,  1898,  as  will 
more  fully  appear  from  diagram  No.  4,  now  made  part  of  this 
bill; 

"  14th.  Now  your  orator  avers  that  the  boundary  line  divid- 
ing the  two  States  in  the  waters  thereof  has  been  clearly  defined 
by  the  acts  of  Congress  creating  the  States  of  Louisiana  and 
Mississippi,  as  will  be  seen  from  the  diagram  No.  5,  made  up 
from  the  boundary  descriptions  taken  from  the  acts  of  Con- 
gress creating  the  said  States  of  Louisiana  and  Mississippi, 
which  diagram  is  also  made  part  of  this  bill; 

"15th.  That  the  said  boundary  line  in  the  waters  between 
said  States  has  never  been  designated  by  buoys  or  marks  of 
any  kind  by  either  State,  nor  designated  in  any  manner,  ex- 
cept by  the  United  States  Government  in  so  far  as  it  has  buoyed 
the  deep  water  channel,  extending  from  the  mouth  of  the  Pearl 
river  through  the  upper  corner  of  Lake  Borgne  north  of  Half 
Moon  Island,  eastward  to  the  Cat  Island  Pass,  north  of  Isle  k 
Pitre,  and  southwest  of  Cat  Island,  which  buoys  were  placed 
by  the  Coast  Survey  of  the  United  States  Government; 

"  16th.  That  owing  to  the  differences  in  the  laws  of  the  States 
of  Louisiana  and  Mississippi,  regulating  the  oyster  industry  of 
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the  respective  States,  the  said  statutes  providing  penalties  for 
the  violation  thereof,  much  confusion  has  resulted  and  a  great 
public  demand  has  arisen  in  Louisiana  to  definitely  mark  the 


Diagram  No.  5. 


boundary  line  dividing  the  two  States  in  the  waters  thereof; 
that  citizens  of  the  State  of  Mississippi,  in  violation  of  the  laws 
of  the  State  of  Louisiana,  have  been  fishing  oysters  with  dredges 
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on  the  natural  reefs  in  the  waters  of  the  State  of  Louisiana, 
said  fishermen  claiming  that  they  were  in  the  waters  of  the 
State  of  Mississippi  and  consequently  not  violating  the  laws  of 
the  State  of  Louisiana/* 

The  bill  then  set  forth  that  "  to  avoid  an  armed  conflict  be- 
tween the  sheriff  and  oflBcers  of  the  parish  of  St.  Bernard  in 
the  State  of  Louisiana,  and  the  sheriff  and  oflBcers  of  the  county 
of  Harrison  in  the  State  of  Mississippi, "  a  meeting  of  citizens 
of  Louisiana  was  called  by  the  Governor  of  that  State,  which 
met  in  New  Orleans,  and  resulted  in  the  appointment  by  the 
Governor  of  commissioners  on  the  part  of  Louisiana  "to  con- 
sider the  determination  of  the  water  boundary  line  between 
the  two  States,  and  arrange  for  its  easy  location  and  identi- 
fication by  .a  proper  system  of  buoys, "  and  to  request  that  the 
Governor  of  Mississippi  appoint  like  commissioners  on  the  part 
of  that  State,  which  appointment  was  made. 

The  joint  commission  met  and  considered  the  subject,  and 
subsequently  the  Mississippi  commission  reported  its  inabiUty 
to  agree  with  the  Louisiana  commission,  stating,  among  other 
things,  "  It  is  apparent  that  the  only  hope  of  settlement  is  a 
friendly  suit  in  the  Supreme  Court  of  the  United  States,  and 
we  respectfully  suggest  that  course." 

The  bill  continued: 

"  24th.  That  the  eastern  water  boundary  line  as  claimed  by 
your  orator,  viz:  aline  beginning  at  the  most  southern  junction 
of  the  channel  of  the  east  branch  of  the  Pearl  river  with  Lake 
Borgne  and  thence  eastward  following  the  deep  water  channel 
to  the  north  of  Half  Moon  Island,  through  the  Mississippi  Sound 
channel,  to  Cat  Island  Pass,  northeast  of  Isle  k  Pitre  into  the 
Gulf  of  Mexico,  thereby  dividing  the  waters  between  the  two 
States,  agrees,  and  is  in  accord,  with  the  acts  of  Congress  creat- 
ing respectively  the  State  of  Louisiana  and  the  State  of  Miss- 
issippi as  already  shown  by  diagram  No.  5;  that  any  other 
boundary  than  the  deep  water  channel  as  aforesaid  would  cause 
the  limits  of  the  two  States  to  conflict  and  overlap,  and  that 
it  is  not  to  be  presumed  that  the  Congress  of  the  United  States 
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intended  to,  or  would,  establish,  in  its  description,  a  boundary 
for  the  State  of  Mississippi,  conflicting  with  the  already  exist- 
ing Louisiana  eastern  boundary,  when  there  is  a  construction 
of  the  wording  of  the  two  acts,  in  fact  the  only  construction 
that  suggests  itself,  that  shows  a  boundary  readily  ascertained, 
harmonizing  with  the  words  of  the  acts  as  they  now  read,  and 
clearly  defining  the  Umits  of  the  two  States  in  the  waters  be- 
tween them. 

"25th.  Your  orator  further  avers  that  the  use  of  the  word 
'westwardly'  in  the  description  of  the  southern  boundary  of 
the  State  of  Mississippi,  as  that  southern  boundary  Une  extends 
westwardly  from  the  Alabama  state  line  to  the  Louisiana  east- 
ern boundary  line,  shows  that  it  was  not  the  intention  of  Con- 
gress to  have  it  run  direct  or  due  west  throughout  the  whole 
course,  and  that  it  was  evidently  the  intention  of  Congress,  in 
giving  to  the  State  of  Mississippi  the  islands  north  of  that  west- 
wardly drawn  line,  that  the  eighteen-mile  limit  shall  gradually 
decrease  as  it  approached  the  Louisiana  Une  on  the  east  till  it 
met  and  followed  it  to  its  source.  If  the  Mississippi  line  ran 
parallel  to  the  southern  coast  of  Mississippi,  at  a  distance  of 
eighteen  miles  from  such  coast  line  following  the  meander  of 
the  coast,  and  thence  joined  at  right  angles  a  Une  emerging 
from  the  mouth  of  Pearl  river,  such  Une  would  not  only  include 
Grassy,  Half  Moon,  Round,  Le  Petit  Pass  Islands  and  Isle  k 
Pitre,  already  belonging  to  Louisiana  as  being  within  nine 
miles  or  three  leagues  of  the  Louisiana  shore  Une,  but  such  Une 
would  also  include  part  of  the  mainland  of  the  State  of  Louis- 
iana as  will  be  seen  from  the  following  diagram  (No.  6)  made 
a  part  of  this  biU  and  it  certainly  could  not  have  been  the  in- 
tention of  Congress  to  take  away  from  the  State  of  Louisiana 
any  islands  or  mainland  already  belonging  to  it  and  to  give 
them  to  the  State  of  Mississippi,  as  such  a  proceeding,  without 
the  consent  of  the  legislature  of  the  State  of  Louisiana,  would 
be  a  violation  of  sec.  3  of  art.  IV  of  the  Constitution  of  the 
United  States. 

"26th.  Your  orator  avers  that  the  marsh  lands  claimed  by 
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the  State  of  Mississippi  to  be  islands  are  in  truth,  with  the 
exception  of  the  Isle  i  Pitre,  Grassy,  Half  Moon,  Round  and 
Le  Petit  Pass  Islands,  low  lying  marsh  lands  forming  part  of 
the  mainland  of  the  State  of  Louisiana;  that  said  swamp  or 
marsh  lands  and  islands  have  been  known  as  and  called  since 
time  immemorial '  the  Louisiana  marshes;  '  that  they  were  ap- 
proved to  the  State  of  Louisiana  by  the  Commissioner  of  the 
General  Land  Office  on  May  6,  1852,  as  will  appear  from  a  cer- 
tified copy  of  said  record  of  approval  from  the  United  States 
Land  Office  made  a  part  of  this  bill,  marked  Exhibit  (G,)  and 
where  not  since  sold  by  the  State  of  Louisiana  to  private  pur- 
chasers have  always  stood  on  the  books  of  the  register  of  the 
Louisiana  state  land  office  as  state  lands,  to  be  offered  for  sale, 
until  recently  transferred  by  the  State  of  Louisiana  to  the 
board  of  commissioners  for  the  Lake  Borgne  basin  levee  dis- 
trict by  the  provisions  of  act  No.  14  of  the  legislature  of  the 
State  of  Louisiana  for  the  year  1892,  for  the  purpose  of  ena- 
bling the  said  levee  board,  by  the  proceeds  of  sale  of  said  lands 
to  secure  the  funds  to  aid  in  the  building  of  levees  in  that  levee 
district,  to  protect  the  lands  from  overflow. 

"  27th.  That  parts  of  said  disputed  territory  claimed  by  the 
State  of  Mississippi  to  be  islands  within  eighteen  miles  of  its 
shore  fine  are  in  fact  part  of  the  mainland  of  the  State  of  Louis- 
iana, and  therefore  belong  to  and  form  part  of  said  State  of 
Louisiana,  but  if  your  honors  should  feel  that  any  part  of  this 
disputed  area  was  islands  by  reason  of  the  presence  of  shallow 
water,  then  as  islands  they  are  within  the  nine-mile  limit  of 
distance  from  the  shore  Une  of  the  State  of  Louisiana  and 
therefore  belong  to  and  form  part  of  the  State  of  Louisiana  by 
that  second  provision  of  the  act  of  Congress  giving  Louisiana 
all  islands  within  three  leagues  of  its  shore  Une. 

"28th.  Your  orator  further  avers  that  where  contiguous 
States  or  countries  are  separated  by  water  it  is,  and  always 
has  been,  the  custom  to  regard  the  channel  as  establishing  the 
boundary  line  of  such  States,  and  that  the  State  of  Mississippi 
has   itself    recognized    this  principle    in    the  description  of 
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its  territorial  limits  as  found  in  the  second  article  of  its  own 
constitution  adopted  November,  1890,  in  the  following 
words: 

"  29th.  Your  orator  avers  that  as  heretofore  stated  the  Con- 
gress of  the  United  States,  as  well  as  the  various  departments 
of  the  United  States  Government  having  authority  in  the  prem- 
ises, have  themselves  recognized  the  boundary  Une  contended 
for  by  the  State  of  Louisiana  by  reason  of  the  fact  that  the 
United  States  Government  has  confirmed  to  the  State  of  Louis- 
iana the  lands  composing  Half  Moon  Island  which  is  just  south 
of  the  deep  water  channel, "  [by  sections  and  townships  as  set 
forth,]  and  also  "  the  lands  forming  what  is  commonly  known 
as  Isle  k  Pitre, "  [by  sections  and  townships  as  stated,]  all  of 
them  "recognized  as  belonging  to  and  forming  part  of  the  State 
of  Louisiana  by  the  said  United  States  Government  and  have 
always  heretofore  been  so  recognized  by  the  people  of  the  said 
two  States;  that  the  lands  forming  the  Isle  k  Pitre  were  sold 
by  the  State  of  Louisiana, "  &c.,  &c.,  "  and  said  lands  have  been 
assessed  on  the  assessment  rolls  of  the  parish  of  St.  Bernard, 
State  of  Louisiana,  and  taxes  thereon  have  been  paid  to  the 
State  of  Louisiana  for  the  past  35  years,  and  said  lands  have 
never  been  assessed  on  the  rolls  of,  nor  have  any  taxes  ever 
been  paid  to,  the  State  of  Mississippi  and  that  this  is  the  case, 
with  all  other  lands  and  islands  now  claimed  by  the  State  of 
Mississippi,  but  which  in  truth  and  fact  belong  to  the  State  of 
Louisiana. 

"30th.  Your  orator  therefore  further  avers  that  all  consti- 
tuted authorities  competent  to  create,  adopt  or  consider  the 
said  boundary  line  have  declared  the  water  boundary  line 
claimed  by  the  State  of  Louisiana,  viz:  the  deep  water  channel 
running  from  the  most  southern  junction  of  the  eastern  mouth 
of  Pearl  river,  through  Lake  Borgne,  north  of  Half  Moon  Is- 
land, through  Mississippi  Sound,  north  of  Isle  k  Pitre  and 
southwest  of  Cat  Island,  through  Cat  Island  Pass,  through 
Chandeleur  Sound  northeast  of  Chandelem*  Islands,  to  the  Gulf 
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of  Mexico,  to  be  the  true  water  boundary  between  the  said 
States." 

The  bill  prayed  that  it  be  adjudged  and  decreed  "  that  the 
boundary  line  dividing  the  States  of  Louisiana  and  Mississippi^ 
in  the  waters  between  the  said  States  to  the  south  of  the  State 
of  Mississippi  and  to  the  southeast  of  the  State  of  Louisiana  is 
the  deep  water  channel,  commencing  at  the  most  southern  junc- 
tion of  the  eastern  mouth  of  Pearl  river  with  Lake  Borgne, 
thence  by  the  deep-water  channel  through  Lake  Borgne,  north 
of  Half  Moon  Island,  through  Mississippi  Sound,  north  of  Isle  k 
Pitre,  through  Cat  Island  Pass  Channel,  southwest  of  Cat 
Island,  through  Chandeleur  Island  Sound,  northeast  of  the  Chan- 
deleur  Islands,  to  the  Gulf  of  Mexico,  as  is  delineated  on  the 
original  map  submitted  by  the  Louisiana  Boundary  Commis- 
sion to  the  Mississippi  Boundary  Commission  and  now  made 
part  of  this  bill,  marked  Exhibit  'E;'  that  the  said  deep  water 
channel  be  located  throughout  its  course  and  permanently 
buoyed  at  the  joint  expense  of  the  two  States;  that  the  State 
of  Mississippi  and  its  citizens  be  perpetually  enjoined  from 
disputing  the  sovereignty  and  ownership  of  the  State  of 
Louisiana  in  the  said  land  and  water  territory  south  and 
west  of  said  boundary  line,"  and  for  costs  and  general 
reUef. 

[Exhibit  "E"  is  not  reproduced  in  the  printed  record,  but 
is  to  be  found  in  the  Louisiana  Atlas  of  Maps,  p.  60.  It  con- 
sists of  Coast  Survey  Charts  Nos.  189,  190  and  191,  showing 
the  coast  from  Mobile  to  Lakes  Borgne  and  Pontehartrain,  with 
boundary  lines  added  in  red  ink.  The  maps  given  in  this  state- 
ment are  sufficient  to  supply  the  lack  of  this  particular  ex- 
hibit.] 

The  State  of  Mississippi,  by  leave,  filed  a  demurrer  to  the 
bill,  which  was  by  stipulation  submitted  to  the  consideration 
of  the  court  on  printed  argiunents,  and  was  subsequently  over- 
ruled. 

Thereupon  the  State  of  Mississippi  on  leave  filed  her  answer 
and  cross  bill. 
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The  State  denied  articulately  nearly  every  material  allega- 
tion of  the  bill  and  therefore  the  accuracy  of  the  diagrams  or 
maps  attached  thereto,  and  asserted  the  true  boundary  to  be 
as  set  forth  in  her  cross  bill.  And  while  she  admitted  "  that 
the  deep  water  channel  out  of  the  mouth  of  Pearl  river  through 
the  upper  course  of  Lake  Borgne  and  on  into  the  Gulf,  as  stated 
in  the  bill,  has  been  marked  by  buoys  by  and  under  the  direc- 
tion of  the  United  States  Government  for  navigation  and  com- 
mercial purposes,"  she  denied  "that  said  marking  of  the  deep 
water  channel  was  ever  intended  to  fix  in  any  manner  whatso- 
ever any  part  of  the  boundary  line  between  said  States, "  and 
further  denied  "  the  correctness  of  complainant's  statement  that 
where  contiguous  States  or  countries  are  separated  by  water, 
the  channel  of  the  waters  dividing  said  States  constitutes  a 
boundary  line,  and  defendant  specifically  denies  that  such  rule 
is  applicable  to  this  case." 

The  cross  bill  averred  that  the  southern  boundary  line  of 
the  State  of  Mississippi  was  fixed  by  the  act  of  Congress,  ap- 
proved March  1,  1817,  3  Stat.  348,  c.  23,  §  2. 

That  by  that  act  Mississippi  was  given  "  all  lands  imder  the 
waters  south  of  her  well-defined  shore  Une  to  the  distance  of 
six  leagues  from  said  shore  at  every  point  between  the  Ala- 
bama line  and  the  most  eastern  junction  of  Pearl  river  with 
Lake  Borgne,  including  all  islands  within  said  limit,"  and  "all 
territory  within  said  Umits,  not  being  a  part  of  the  mainland 
of  the  State  of  Louisiana,  became,  was  and  is  a  part  of  the  ter- 
ritory of  the  State  of  Mississippi." 

That  the  acts  of  1812,  creating  the  State  of  Louisiana,  failed 
"to  describe  the  water  line  from  the  most  eastern  mouth  of 
Pearl  river  to  the  Gulf  of  Mexico, "  and  hence  Louisiana  pro- 
posed, "without  authority  in  law  to  follow  the  deep  water 
channel  from  the  mouth  of  Pearl  river  to  the  Gulf  of  Mexico, 
that  is,  as  far  south  as  that  point  in  the  sea  where  the  wa- 
ters of  Chandeleur  Sound  merge  into  the  waters  of  the  Gulf  of 
Mexico. " 

That  the  act  creating  the  State  of  Mississippi  was  the  organi- 
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zation  of  a  state  government  in  the  western  part  of  Mississippi 
Territory;  that  the  southern  part  of  the  territory  of  Mississippi 
was  added  thereto  by  an  act  of  Congress  approved  May  14, 
1812,  which  provided:  "That  all  that  portion  of  territory  lying 
east  of  Pearl  river,  west  of  the  Perdido,  and  south  of  the  thirty- 
first  degree  of  latitude,  be,  and  the  same  is,  hereby  annexed  to 
the  Mississippi  Territory;  to  be  governed  by  the  laws  now  in 
force  therein,  or  which  may  hereafter  be  enacted,  and  the  laws 
and  ordinances  of  the  United  States,  relative  thereto,  in  Uke 
manner  as  if  the  same  had  originally  formed  a  part  of  said  Ter- 
ritory; and  until  otherwise  provided  by  law,  the  inhabitants 
of  the  said  district  hereby  annexed  to  the  Mississippi  Territory, 
shall  be  entitled  to  one  representative  in  the  General  Assembly 
thereof."    2  Stat.  734. 

That  this  act  and  the  act  admitting  the  State  of  Mississippi 
"recognized  the  fact  that  the  boundary  line  of  the  State  of 
Louisiana  embraced  no  island  in  the  waters  to  the  east  of  said 
State  and  to  the  south  of  the  Mississippi  mainland,  or  shore, 
and  within  six  leagues  of  the  Mississippi  shore;  that  the  said 
Louisiana  acts  are  not  in  conflict  with  the  aforesaid  Mississippi 
acts,  the  boundaries  of  Louisiana  only  embracing  such  islands, 
as  clearly  shown  by  said  acts  creating  and  admitting  her,  as 
were  within  the  Gulf  of  Mexico  and  also  within  three  leagues 
of  her  Gulf  coast,  that  is  to  say,  within  the  Gulf  of  Mexico 
proper  and  to  the  south  of  said  State  of  Louisiana  as  contem- 
plated by  C!ongress;  that  the  said  line  from  the  mouth  of  Pearl 
river  to  the  Gulf  of  Mexico  dividing  the  Territory  of  Mississippi 
from  the  State  of  Louisiana  was  never  defined  until  the  passage 
of  the  act  creating  the  State  of  Mississippi,  when,  for  the  first 
time,  the  southern  boundary  of  the  Mississippi  Territory,  the 
western  part  of  which  was,  by  said  act,  made  the  State  of  Miss- 
issippi, was  accurately  defined  and  established  as  herein  stated; 
that  the  line  above  described  and  defined  by  the  said  Mississippi 
acts,  includes  no  islands  which  are  within  three  leagues  of  the 
Louisiana  mainland  and  also  in  the  Gulf  of  Mexico  as  the  limits 
VOL.  con— 2 
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of  the  Gulf  of  Mexico  are  defined  by  the  said  State  in  her  orig- 
inal bill  herein. " 

That  the  State  of  Louisiana  "claims  title  and  sovereignty 
over  some  of  the  islands  belonging  to  the  State  of  Mississippi 
by  virtue  of  certain  alleged  action  of  certain  officers  of  the  Uni- 
ted States  Government  and  local  officers  of  the  State  of  Louis- 
iana," but  the  claim  "is  not  well  founded  because  of  the  mat- 
ters herein  set  forth  and  because  said  islands  and  territory  have 
not  been  susceptible  to  actual  use  and  occupation  and  because 
said  claim  is  in  violation  of  sec.  3,  art.  IV,  of  the  Constitution 
of  the  United  States.  .  .  . "  But  if  the  court  should  ad- 
judge said  islands  and  territory  approved  by  the  aforesaid  of- 
ficials to  the  State  of  Louisiana  to  belong  to  said  State,  then 
cross-complainant  prayed  that  the  claim  of  title  of  Louisiana 
thereto  "  be  restricted  to  the  real  lands  or  islands  so  lost  to  the 
State  of  Mississippi,  and  be  in  no  case  permitted  to  affect  any 
lands  under  the  waters,  or  any  of  the  pubfic  oyster  reefs  there- 
imder. " 

It  was  then  alleged  that  Mississippi  had  "exercised  sover- 
eignty and  jurisdiction  over  said  waters  within  eighteen  miles 
of  her  shore  aforesaid, "  and  that  by  her  statutes  as  codified  in 
1857  had  asserted  such  jurisdiction. 

And  that  by  the  legislation  of  Congress  and  the  State,  the 
"  'Mississippi  Sound'  was  recognized  as  a  body  of  water,  six 
leagues  wide,  wholly  within  the  State  of  Mississippi,  from  Lake 
Borgne  to  the  Alabama  line,  separate  and  distinct  from  'the 
Gulf  of  Mexico.'  " 

The  cross  bill  further  averred  that  Congress  "in  the  early 
history  of  the  RepubUc,  in  dealing  with  the  Gulf  coast  or 
shore, "  was  not  perfectly  familiar  with  the  line,  and  by  several 
acts  "creating  the  Gulf  States,  respectively,  treated  the  said 
Gulf  coast  or  shore  as  a  line  nmning  generally  from  east  to 
west, "  and  said  States  were,  in  the  contemplation  of  Congress, 
"  so  formed  and  bounded  as  to  give  to  each  State  jurisdiction 
over  the  waters  adjacent  to  its  shore  or  coast  for  a  certain 
specified  distance  southward  from  its  mainland  line;  that  it  was 
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not  intended  to  give  to  any  State  jurisdiction  over  waters  ad- 
jacent to  and  immediately  south  and  in  front  of  any  other  State 
or  Territory. "  But  that  the  deep  water  channel  line  contended 
for  by  Louisiana  would  take  nearly  all  of  the  Hancock  County 
water  front,  much  of  that  of  Harrison  County,  and  possibly 
some  of  that  of  Jackson  County,  over  all  which  Mississippi  had 
exercised  jurisdiction  since  her  admission. 

Reference  was  then  made  to  the  organization  of  Hancock  and 
Jackson  Counties  in  December,  1812,  and  of  Harrison  County 
in  1841 ;  and  to  certain  sections  of  the  Revised  Code  of  Miss- 
issippi of  1880  and  a  codification  of  1892,  making  a  general 
reference  to  islands  within  six  leagues  of  the  Mississippi  shore; 
and  it  was  charged  that  during  all  this  time  the  government 
of  the  Mississippi  Territory  and  that  of  the  State  of  Mississippi 
had  exercised  full  and  complete  jurisdiction  and  sovereignty 
over  the  waters  in  the  "Mississippi  Sound"  as  a  part  of  the 
three  counties  aforesaid. 

The  prayer  was  that  it  be  decreed  "  that  the  boundary  line 
dividing  the  States  of  Mississippi  and  Louisiana  is  the  line 
which,  beginning  at  a  point  six  leagues  due  south  of  that  point  on 
the  shore  where  the  Alabama  and  Mississippi  line  enters  the 
Gulf  of  Mexico,  runs  westwardly  with  the  meanderings  of  the 
shore  six  leagues  always  therefrom  imtil  said  line  reaches  and 
touches  the  real  mainland  of  Louisiana  about  two  miles  due 
west  of  the  'Indian  moimd'  and  'Lake  of  the  Mound/  and 
thence  in  an  almost  due  northward  direction  along  and  on  the 
high  tide  mark  of  the  said  Louisiana  mainland  to  Mississippi 
Sound  at  or  near  Nine  Mile  Bayou,  and  thence  further  along 
said  mainland  at  the  high  tide  mark  westwardly  to  that  point 
due  south  of  the  middle  of  the  most  southern,  or  eastern  junc- 
tion of  Pearl  river  with  Lake  Borgne,  and  thence  from  said 
point  due  north  to  the  said  Pearl  river;  that  the  said  line  be 
located  and  permanently  buoyed  at  the  joint  expense  of  the 
two  States;  that  the  full  title  and  sovereignty  over  all  the 
islands  and  the  land  under  the  waters  north  and  east  of  the 
said  line  so  established  be  decreed  and  adjudged  to  be  in  the 
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State  of  Mississippi,  and  that  the  State  of  Louisiana  and  her 
citizens  be  perpetually  enjoined  from  disputing  such  title  and 
sovereignty  of  the  State  of  Mississippi  therein, "  and  for  costs 
and  general  relief. 
The  following  "Exhibit  Map"  was  attached: 


The  State  of  Louisiana  filed  replication,  and  also  an  answer 
to  the  cross  bill,  the  allegations  of  which  were  in  substance 
denied. 
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As  to  the  act  of  May  14,  1812,  the  State  said  that  it  could 
not  and  did  not  change  the  boundaries  of  Louisiana,  and,  that, 
in  fact,  the  southern  portion  of  the  Mississippi  Territory  as 
claimed  was  not  then  in  possession  of  the  United  States,  and 
did  not  extend  south  of  the  thirty-first  degree  of  north  latitude; 
that  February  12,  1812,  an  act  was  passed  '*  authorizing  the 
President  of  the  United  States  to  take  possession  of  a  tract  of 
country  lying  south  of  the  Mississippi  Territory  and  west  of  the 
river  Perdido,"  but  that  this  was  not  published  until  1818; 
nor  were  the  resolution  of  January  15  and  act  of  March  3, 1811, 
on  the  relations  of  the  United  States  to  Spain,  published  until 
after  April  20,  1818.    3  Stat.  471,  472. 

The  cause  being  at  issue,  much  evidence,  documentary  and 
otherwise,  was  taken,  and  the  case  was  argued  October  10,  11 
and  12. 

Mr.  John  Dymond,  Jr.,  Mr.  Francis  C.  Zacharie  and  Mr. 
Walter  Guion,  Attorney  General  of  the  State  of  Louisiana,  with 
whom  Mr.  Alexander  Porter  Morse  and  Mr.  Albert  Estopinal,  Jr. 
were  on  the  brief,  for  complainant: 

The  authority  for  bringing  the  suit  is  found  in  the  act  of  the 
legislature  of  Louisiana,  No.  65  of  1884  and  in  No.  26  of 
1904,  besides  the  general  authority  vested  in  the  Governor  and 
state  officers  to  defend  and  protect  the  interests  and  property 
of  the  State.  There  exists  a  controversy  between  the  two 
States  of  great  magnitude  and  involving  great  financial 
interests. 

The  ownership  of  all  the  land  that  had  not  been  previously 
sold  by  the  State  and  the  ownership  of  all  of  the  water  area 
in  the  disputed  territory,  being  the  bottoms  of  navigable  waters 
of  the  State,  was  vested  in  and  claimed  by  Louisiana  in  her 
sovereign  capacity  and  no  individuals  had  any  private  rights 
therein.  This  water  area  had  a  positive  value  of  great  magni- 
tude. The  State,  imder  her  oyster  law  was  vested  with  the 
ownership  of  these  oyster  water  bottoms,  and  authorized  to 


Digitized  by  CjOOQ IC 


22  OCTOBER  TERM,  1905. 

Argument  for  Complainant.  202  U.  S. 

rent  them  for  the  purposes  of  oyster  cultivation  for  which  she 
received  a  direct  rental  through  her  oyster  commission  of  one 
dollar  per  acre  per  annum  and  a  further  revenue  of  two  cents 
per  barrel  from  each  barrel  of  oysters  gathered,  either  from 
these  leased  bedding  groimds,  or  from  the  natural  oyster  reefs, 
which  were  also  her  property  in  absolute  ownership.  The  State 
can  rent  them  for  $200,000  per  annum  and  they  are  therefore 
worth  in  the  neighborhood  of  $5,000,000. 

The  control  and  possession  of  a  considerable  part  of  these 
waters  had  become  the  subject  of  violent  controversy  and  had 
reached  the  point  of  an  armed  conflict  and  could  only  be  settled 
by  resorting  to  this  court.  The  jurisdiction  is  clear  under  the 
previous  rulings.  Rhode  Island  v.  Massachusetts,  12  Pet.  719; 
The  Wheeling  Bridge  Case,  13  How.  589;  South  Carolina  v. 
Georgia,  93  U.  S.  381;  Louisiana  v.  Texas,  176  U.  S.  1;  New 
Jersey  v.  New  York,  5  Pet.  284;  Missouri  v.  Illinois,  180  U.  S. 
208;  Kansas  v.  Colorado,  185  U.  S.  125. 

The  State  of  Louisiana  by  the  words  of  the  law  owns  the 
peninsula  of  St.  Bernard  in  its  entirety  and  the  islands  in  dis- 
pute, together  composing  the  disputed  area.  Act  of  April  6, 
1812,  and  act  of  April  14,  1812.  The  act  grants  all  islands 
within  three  leagues  of  the  coast  and  Louisiana  therefore  owns 
the  islands  and  waters  lying  north  of  the  St.  Bernard  peninsula 
and  within  nine  miles  from  its  coast.  Mississippi's  claim  to 
islands  and  territory  eighteen  miles  from  her  shore  is  based  on 
a  later  act  approved  December  10,  1817.  Congress  could  not 
take  away  territory  previously  ceded  to  Louisiana  and  grant 
it  to  Mississippi. 

Further,  it  is  a  general  rule,  that  where  there  are  two  con- 
flicting titles,  the  elder  shall  be  preferred.  Broome's  Legal 
Maxims,  7th  Am.  ed.  p.  355,  with  authorities  in  note  5.  And 
this  principle  has  been  frequently  applied  by  this  court  in  cases 
of  boimdaries  between  States  where  the  grants  to  the  colonies 
prior  to  the  establishment  of  our  Grovemment  have  seemed  to 
conflict.  No  court  acts  differently  in  deciding  on  boimdary 
between  States,  than  on  lines  between  separate  tracts  of  land, 
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and  the  rules  and  principles  of  equity  equally  apply  between 
States,  as  between  individuals.  Rliode  Island  v.  MassachusettSy 
12  Pet.  658. 

Louisiana's  title  to  the  disputed  area  is  also  established  by 
the  fact  that  the  said  area  is  south  of  and  on  the  Louisiana  side 
of  the  deep  water  channel  boundary  Une  and  as  this  deep  water 
channel  sailing  line  is  the  correct  water  boundary  between  the 
States  at  this  point  all  land  and  water  south  of  it  is  the  prop- 
erty of  the  State  of  Louisiana. 

This  deep  water  sailing  channel  line  claimed  by  Louisiana  as 
the  proper  boundary  between  the  two  States  exists  to-day  and 
is  shown  on  the  United  States  Coast  and  Geodetic  Survey  of 
that  section. 

The  deep  water  channel  is  a  boundary  created  by  nature  and 
the  soils  separated  by  it  and  forming  the  limits  of  the  two 
States  are  of  natural  geological  difference.  Nature  made  the 
deep  water  channel  her  boundary  in  this  area  and  the  subse- 
quent enactments  of  man  were  but  a  confirmation  of  this  basic 
principle.  Indiana  v.  Kentucky,  136  U.  S.  479.  On  the  Miss- 
issippi side  the  islands  and  shores  are  of  sea  sand  formation 
while  those  on  the  Louisiana  side  are  alluvial. 

The  deep  water  sailing  channel  line  is  the  boimdary  that 
was  recognized  by  England,  France  and  Spain  in  their  ancient 
treaties  affecting  their  separate  interests  in  this  country. 

The  adoption  by  the  Congress  of  the  United  States,  in  the 
creation  of  the  State  of  Louisiana,  of  the  line  extending  down 
the  Mississippi  river  to  the  river  Iberville  and  thence  through 
the  middle  of  Lakes  Maurepas  and  Pontchartrain  to  the  sea, 
as  one  of  the  boundaries  of  that  State  was  not  a  new  line  es- 
tabUshed  for  the  first  time  but  was  in  fact  an  aflSrmation  of  an 
ancient  line  which  in  its  extension  to  the  open  sea  must  follow 
the  deep  water  channel.  The  treaty  of  peace  between  Eng- 
land, France  and  Spain  adopted  February  10, 1716,  article  VII, 
treats  of  the  subject  of  the  boundary  line  separating  the  domin- 
ions of  England  and  France  in  the  New  World,  and  follows  the 
middle  of  the  Iberville.    See  also  treaty  of  February  10,  1763, 
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between  the  same  nations  using  practically  the  same  languages- 
treaty  of  September  3,  1783,  between  England  and  Spain; 
treaty  of  St.  Ildefonso,  October  1,  1800,  between  France  and 
Spain,  and  finally  the  cession  of  Louisiana  to  the  United  States 
by  France,  April  30,  1803. 

The  deep  water  channel  was  in  fact  recognized  by  the  Con- 
gress of  the  United  States  in  its  legislation  and  in  the  treaties 
referring  to  this  section  of  the  country,  as  the  proper  boundary, 
and  according  to  which  it  divided  it  up.  Act  of  March  28, 
1804;  act  of  February  20,  1811,  using  the  same  language  em- 
ployed in  the  treaties,  "the  middle  of  the  river"  Iberville. 

The  first  extension  of  the  territory  of  Mississippi  south  of  31° 
of  north  latitude  was  by  act  of  May  14,  1812,  over  one  month 
after  the  creation  of  the  State  of  Louisiana  and  at  that  time 
the  territory  affected  was  not  in  the  possession  of  the  United 
States.  See  act  of  February  13, 1813.  But  the  State  of  Miss- 
issippi was  not  created  until  1817  when  for  the  first  time  is 
mentioned  the  islands  within  six  leagues  of  the  shore. 

The  deep  water  sailing  channel  is  the  proper  boundary  line 
between  the  two  States  recognized  by  all  rules  of  international 
law.  "Coast"  is  the  seaboard  of  a  country  and  includes  bor- 
dering islands.  6  Am.  &  Eng.  Ency.  of  Law,  171 ;  The  Anna, 
C.  Rob.  373. 

Mr.  Justice  Story  in  Thomas  v.  Hatch,  3  Sumn.  178,  defined 
"shore"  to  be  the  space  between  the  margin  of  the  water  at  a 
low  stage,  and  the  banks  to  be  what  it  contains  in  its  greatest 
flow;  Lord  Hale  defined  it  as  synonjonous  with  flat;  Mr.  Jus- 
tice Parker  does  the  same  in  6  Massachusetts,  436,  439,  and 
Chief  Justice  Marshall  described  the  shore  of  a  river  as  border- 
ing on  the  water's  edge.    Alabama  v.  Georgia,  23  How.  513. 

"  Thalweg  "  a  term  now  universally  used  by  international  law- 
writers  to  define  water  boimdaries  between  States  and  Nations, 
is  a  German  word  composed  of  two  separate  words,  "  thai, "  a 
valley,  and  "  weg, "  way,  meaning  the  middle  or  the  deepest  or 
most  navigable  channel.  An  EngUsh  equivalent  may  be  "fair- 
way" or  "midway"  or  "main  channel." 
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Where  a  navigable  river  forms  the  boundary  of  coterminous 
States,  the  middle  of  the  channel — the  iUum  aqtuB  or  thalweg — 
is  generally  taken  as  the  line  of  their  separation.  1  Halleck's 
Int.  Law,  Baker's  ed.  p.  145,  citing  Gundling,  Jus  Nat.,  p.  248; 
Wolfius,  Jus  Gentium,  §§106-109;  Stypmannus,  Jus  Marit., 
etc.,  cap.  V,  n.  476-552;  Merlin,  Repertoire,  voc.  "alluvium"; 
Rajmeval,  Droit  de  la  Nature,  tome  I,  p.  307;  De  Cussy,  Droit 
Maritime,  liv.  I,  tit.  II,  §57;  Ra3mev£d,  Inst,  du  Droit  Nat., 
liv.  n,  ch.  XI;  Pothier,  CEuvres  de,  tome  X,  pp.  87,88;  Voet, 
ad  Pandects,  tome  I,  pp.  606,  607;  Heineccius,  Recitaciones, 
lib.  n,  tit.  I,  §§356-369;  Las  Siete  Partidas,  pt.  Ill,  tit. 
XXVin,  L.  31;  Gomez,  Elementos,  lib.  II,  tit.  IV,  §3;  Feb- 
rero  Mexicana,  tome  I,  p.  161;  Sala  Mexicana,  tome  II,  p.  62; 
Justinian,  Inst.,  lib.  II,  tit.  I,  Nos.  20-24;  De  Camp's  Manuel 
des  Prop.  Riv.,  passim;  Chardon,  Droit  a'  Alluvion,  passim; 
Grotius,  De  Jiu-.  Bel.  ac.  Pac,  lib.  VII,  ch.  Ill,  §17;  Ortolan 
Domaine  International,  Nos.  85-93;  Heffter,  Droit  Interna- 
tional, No.  69,  note;  Gimther,  Europ.  Volkerrecht,  tit.  II,  p.  57; 
Pestel,  Commentarii  de  Repub.  Batav.  No.  268;  Bowyer,  Uni- 
versal Public  Law,  ch.  XXVIII;  Riquelme,  Derecho  Pub.  Int., 
lib.  I,  tit.  I,  ch.  IV;  Bello,  Derecho  Intemacional,  pt.  I,  cap.  Ill; 
Pando,  Derecho  Intemacional,  p.  99;  Almeda,  Derecho  Pub- 
lico, tome  I,  p.  199;  Gushing,  Opinions  U.  S.  Att'ys  Gen'l,  vol. 
VIII,  p.  175;  Crittenden,  Opinions  U.  S.  Att'ys  Genl,  vol.  V, 
pp.  264,  412;  Puffendorf,  De  Jur.  Nat.  et  Gent.,  lib.  IV,  ch.  V, 
§8;  Wolfius,  Jus  (Jentium,  §§  108,  109;  Proudhon  et  Dumay, 
Domaine  Public,  tome  IV,  ch.  LVI,  sec.  7.  See  also  Baker's 
Int.  Law,  p.  68;  Bowen's  Int.  Law,  p.  10;  Creasy,  Int.  Law, 
p.  221,  citmg  Halleck,  p.  138,  Twiss,  p.  201;  Grotius,  Lib.  II, 
ch.  in,  sec.  18;  Klubn,  sec.  133;  Twiss,  Law  of  Nations,  citing 
Grotius,  Ub.  II,  ch.  Ill,  §8;  Puffendorf,  Ub.  IV,  ch.  V,  §8; 
Hall,  Int.  Law,  citmg  Grotius,  lib.  II,  ch.  Ill,  §  18,  Wolfius, 
Jus  Gentium,  §§106,  107,  Vattel,  Uv.  LIV,  ch.  XXH, 
§266,  De  Martens,  Precis,  No.  39,  the  Twee  Gebroeders,  3, 
Rob.  339,  340;  Bluntschli,  §§297,  298,  301;  Twiss,  I, 
§§143,  144;  Droit  des  Gens,  Rivier,  sec.  14;  Droit  des  Gens, 
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De  Martens,  vol.  1,  No.  39;  Droit  International,  Fod6r6,  §  657; 
Devoe  Mfg.  Co.,  108  U.  S.  401;  Moore,  Int.  Arb.,  vol.  1,  p.  229, 
where  the  decision  of  the  San  Juan  water  boundary  dispute  is 
found;  the  boundaries  of  the  various  bordering  States  on  the 
Danube,  State  Papers,  1878,  1879,  vol.  70,  p.  514  et  seq.;  the 
Detroit  river  boundary,  Gannett's  Boundaries,  3d  ed.  p.  12; 
the  Alaskan  boundary  case.  Foreign  Relations,  1903,  p.  544. 

Louisiana's  title  to  the  disputed  territory  is  confirmed  by 
prescription,  usucaption,  acquiescence,  and  specific  acknowledg- 
ment by  the  State  of  Mississippi. 

The  surveys  of  this  territory  were  made  by  the  United  States 
Government  about  the  year  1842  and  all  lands  to  the  channel 
were  credited  to  Louisiana. 

Under  the  Swamp  Land  Acts  of  1849  and  1850  all  lands 
selected  by  Louisiana  south  of  the  channel  were  approved  by  the 
Government  and  portions  of  them  were  subsequently  sold  by 
Louisiana  to  individuals  at  different  times  down  to  1894. 

The  disputed  territory  has  always  been  subject  to  the  sov- 
ereignty of  Louisiana  and  has  yielded  taxes  to  her  exclusively 
according  to  the  assessments  laid  by  her  officers. 

All  of  the  Departments  of  the  Government  in  interpreting 
the  acts  of  Congress  have  accredited  the  disputed  territory  to 
Louisiana. 

The  State  of  Mississippi  has  recognized  the  disputed  territory 
as  being  the  property  of  the  State  of  Louisiana,  and  her  present 
boundary  pretension  is  but  a  matter  of  recent  creation  after 
long  years  of  recognition  of,  and  acquiescence  in,  Louisiana's 
ownership  and  sovereignty. 

It  w£is  only  after  the  oyster  fishermen  of  Mississippi  by  their 
wasteful  system  of  fishing  had  either  fished  up  or  destroyed  all 
of  the  Mississippi  oysters  of  any  value  that  these  fishermen  be- 
gan to  invade  Louisiana  waters  in  search  of  them.  Until  recent 
year's  the  Louisiana  fisheries  were  open  to  all,  but  are  now 
closed  to  all  except  her  citizens.  It  was  the  exercise  of  this 
right  that  incurred  Mississippi's  displeasure  and  brought  about 
this  suit.    That  State  made  no  claim  to  the  territory  under  the 
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Swamp  Acts  and  it  was  granted  to  Louisiana  by  the  Govern- 
ment. 

In  1839  a  smrey  of  the  Mississippi  co£ist  was  made  pursuant 
to  an  act  of  its  legislature.  This  survey  and  the  report  accom- 
pan3dng  the  same  show  the  deep  water  channel  and  credit  the 
territory  south  of  it  to  Louisiana.  The  official  maps  made  and 
supplied  by  the  State  to  county  officers  pursuant  to  the  acts 
of  1866  and  1871  are  to  the  same  efifect.  See  also  map  pub- 
lished by  the  board  of  immigration  and  agriculture  of  Mississippi 
under  act  of  1882. 

The  doctrine  of  ownership  by  prescription  is  fully  sustained 
by  the  writers  on  international  law  and  by  the  decisions.  Pra- 
dier  Fod6r6,  tome  II,  p,  337,  citing  and  reviewing  all  the  au- 
thorities; the  Delagoa  Bay  dispute,  State  Papers,  vol.  66, 
1874,  1875,  p.  554;  the  Great  Britain-Venezuela  dispute, 
Moore's  Int.  Arb.  vol.  5,  p.  5017;  Keyser  v.  Co€y  9  Blatch.  32; 
Rhode  Island  v.  Massachusetts,  4  How.  638;  Missouri  v.  Ken- 
tucky,  11  Wall.  403;  Kentucky  v.  Indiana,  136  U.  S.  511;  Fir- 
ginia  v.  Tennessee,  148  U.  S.  522. 

Mr.  H^mms  Tf^ylor,  Mr.  J.  N.  Flowers  and  Mr.  Monroe 
McClurg,  with  whom  Mr.  William  Williams,  Attorney  General 
of  the  State  of  Mississippi,  was  on  the  brief,  for  defendant: 

The  action  of  C!ongress  from  1812  to  1819  in  carving  out  of 
the  Louisiana  Purchase  and  the  Mississippi  Territory  the  States 
of  Louisiana,  Mississippi  and  Alabama,  giving  each  a  portion 
of  the  sea  front  shows  the  execution  of  a  common  design.  The 
different  acts  so  far  as  they  may  be  in  apparent  conflict,  must 
be  construed  together.  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed. 
620;  Alexander  v.  Alexandria,  5  Cranch,  8;  Patterson  v.  Winn, 
14  Pet.  366;  United  States  v.  Freeman,  3  How.  563;  Converse 
V.  United  States,  21  How.  463;  United  States  v.  Walker,  22  How. 
299;  Ryan  v.  Carter,  93  U.  S.  78;  Vane  v.  Newcombe,  132  U.  S. 
220. 

In  connection  with  the  foregoing  the  court  must  apply  the 
equally  important  rule  that,  where  a  particular  construction  of 
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a  statute  will  occasion  great  inconvenience  or  produce  inequal- 
ity and  injustice,  that  view  is  to  be  avoided  if  another  and  more 
reasonable  interpretation  is  present  in  the  statute.  BcUe  Re- 
frigerating  Co.  v.  Sulzberger ^  157  U.  S.  37;  Wilson  v.  RousseaUy 
4  How.  646,  680;  Bloomer  v.  McQuewan,  14  How.  539,  553; 
Blake  v.  National  Banks,  23  Wall.  307,  320;  United  States  v. 
Kirby,  7  WaU.  482,  486;  Knowlton  v.  Moore,  178  U.  S.  77. 
All  laws  should  receive  a  sensible  construction.  General  terms 
should  be  so  limited  in  their  application  as  not  to  lead  to  in- 
justice, oppression,  or  absurd  consequence.  It  will  always, 
therefore,  be  presumed  that  the  legislature  intended  exceptions 
to  its  language,  which  would  avoid  results  of  this  character. 
The  reason  of  the  law,  in  such  cases,  should  prevail  over  its 
letter.     United  States  v.  Kirby,  7  Wall.  482. 

In  order  to  understand  the  controlling  reason  imderlsdng  the 
three  acts  in  question  considered  as  one  connected  whole,  there 
must  be  taken  into  consideration  the  physical  conformation  and 
relative  extent  of  the  sea  front,  which  they  attempted  to  ap- 
portion, as  equally  as  possible,  among  the  States  of  Louisiana, 
Mississippi  and  Alabama.  It  is  well  settled  that  courts  will 
take  judicial  notice  of  the  prominent  geographical  facts  and 
features  of  the  country.  The  Apollon,  9  Wheat.  3Q2;'The  Mon- 
tello,  11  Wall.  411.  A  court  will  also  take  judicial  notice  of  the 
positions  of  islands  off  the  coast  of  a  State.  State  v.  Wagner, 
61  Maine,  178.  The  court  has  therefore  complete  judicial 
knowledge  of  the  geography  of  the  sea  front  in  question,  and 
of  the  positions  of  the  islands  adjacent  thereto,  to  whose  par- 
tition the  three  related  acts  must  be  applied.  To  the  States  of 
Mississippi  and  Alabama  were  given,  in  identical  language,  all 
islands  "within  six  leagues  of  the  shore,''  and  to  Louisiana 
'*all  islands  within  three  leagues  of  the  coast,''  the  conclusion 
is  irresistible  that  the  wider  zone  of  islands  given  to  the  States 
first  named  was  intended  to  compensate  for  the  fact  that 
the  latter  has  more  than  four  times  as  long  a  sea  front  as  both 
combined.  Everything  indicates  the  intention  of  Congress  to 
give  to  each  of  the  three  States  in  question  the  islands  directly 
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in  front  of  it;  and  to  the  first  two  a  zone  of  islands  twice  as 
wide  as  that  given  to  the  latter  for  the  reason  stated.  The 
rule  of  construction  which  provides  that  statutes  shall  be  so 
construed  that  they  shall  not  "produce  inequaUty  and  injus- 
tice" is  based  upon  the  assumption  that  legislatures  always 
intend  by  their  acts  to  establish  equality  and  justice.  In  this 
case  full  justice  and  equality  could  not  be  accorded  either  to 
Mississippi  or  Alabama,  even  by  the  grant  of  the  wider  zones  of 
islands,  because  of  the  far  more  extended  sea  front  of  Louis- 
iana. 

There  is  a  well  defined  international  rule  which  provides  that 
where  there  is  more  than  one  channel  in  a  river  dividing  co- 
terminous States,  the  deepest  channel  is  the  mid-channel  or 
thalweg  for  the  purposes  of  territorial  demarcation.  Grotius, 
De  Jure  Belli  ac  Pacis,  II,  c.  3,  sec.  17;  Vattel,  Droit  des  Gens, 
Bk.  I,  c.  XXII,  sec.  26.  This  general  rule  has  no  application 
to  a  case  governed  by  a  special  rule  estabUshed  by  convention, 
or  by  a  special  right  based  on  prior  possession.  Twiss,  Int. 
Law,  p.  127;  1  Halleck,  Int.  Law  (Baker's  ed.),  p.  171.  It  ap- 
pears from  these  authorities  that  the  rule  in  question  is  con- 
fined to  the  mid-channel  or  thalweg  of  rivers,  or  to  a  mid- 
channel  which  forms  the  line  of  separation  through  the  bays 
and  estuaries  through  which  the  waters  of  the  river  flow  into 
the  sea.  The  moment  the  sea  is  reached,  or  a  body  of  water 
which  is  a  part  of  the  sea,  the  rule  is  at  end. 

The  attempt  to  extend  the  rule  beyond  the  estuaries  of  the 
river  into  the  open  sea,  that  is,  into  the  open  waters  of  the  Gulf 
of  Mexico,  cannot  be  supported  either  by  reason  or  authority. 
Not  by  reason,  because  the  wide  expanse  of  water,  unconfined 
between  banks,  utterly  fails  to  serve  as  a  boundary;  not  by 
authority,  because  there  is  no  precedent  for  such  an  extension 
of  the  rule  in  any  work  on  international  law. 

Whenever  it  is  necessary  for  two  contiguous  States  to  run  a 
water  boundary  through  an  archipelago  of  islands  off  their 
coasts  it  is  only  possible  to  do  so  by  convention,  as  interna- 
tional law  provides  no  rule  upon  the  subject.    For  that  reason 


Digitized  by  CjOOQ IC 


30  OCTOBER  TERM,  1905. 

Argument  for  Defendant.  202  U.  S. 

Great  Britain  and  the  United  States,  in  the  famous  treaty  of 
1846,  stipulated  that  the  line  between  them  should  be  continued 
westward  along  the  forty-ninth  parallel  of  north  latitude  "to 
the  middle  of  the  channel  which  separates  the  continent  from 
Vancouver's  Island,  and  thence  southerly,  through  the  middle 
of  said  channel  and  of  Fuca's  Straits  to  the  Pacific  Ocean/' 
The  Emperor  of  Germany  was  called  upon,  as  arbitrator,  to 
decide  "whether  the  boundary  line  which,  according  to  the 
Treaty  of  Washington  of  June  15,  1846,  after  being  carried 
westward  along  the  forty-ninth  parallel  of  northern  latitude  to 
the  middle  of  the  channel  which  separates  the  continent  from 
Vancouver's  Island  is  thence  to  be  drawn  southerly  through 
the  middle  of  the  said  named  channel  and  of  the  Fuca  Straits 
to  the  Pacific  Ocean,  should  be  drawn  through  the  Rosario 
Channel  as  the  Government  of  Her  Britannic  Majesty  claims, 
or  through  the  Haro  Channel  as  the  Government  of  the  United 
States  claims."  There  was  no  pretense  of  the  existence  of  any 
such  general  rule  of  international  law  or  "custom"  as  com- 
plainant claims  in  this  case.  Only  the  conventional  rule  laid 
down  in  the  treaty  was  contended  for  by  either  side,  and  its 
construction  was  the  only  subject  of  the  award. 

By  the  express  terms  of  the  acts.  Congress  established  a  def- 
inite land  boundary  for  the  State  of  Louisiana.  A  special  rule 
having  been  thus  established  by  competent  authority,  a  gen- 
eral rule,  even  if  such  a  one  existed  could  not  be  invoked. 
General  rules  of  international  law  are  never  applied  under  such 
circumstances.  See  Grotius,  De  Jure  Belli  ac  Pacis,  II,  c.  3; 
BluntschU,  XV,  2;  Martens,  Precis,  sec.  119,  p.  320;  Calvo, 
Droit  Int.,  I,  sec.  19,  p.  109;  Phillimore,  Int.  Law,  I,  pp.  44,  45 
(2d  ed.  London);  1  Twiss,  Law  of  Nations,  pp.  130, 131;  Law- 
rence's Wheat.,  p.  28;  1  Halleck,  Int.  Law,  (Baker's  ed.),  p.  50; 
Lorimer,  Ins.  of  Int.  Law,  I,  p.  43. 

Physical  geography  simply  reproduces  the  actual  coast  lines 
of  maritime  States,  as  they  are  defined  by  nature  at  the  point 
of  contact  of  the  sea  with  the  land,  while  the  political  coast 
line,  superimposed  upon  it  by  operation  of  international  law, 
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is  vastly  shorter  by  reason  of  the  fact  that  the  artificial  and 
imaginary  line  cuts  across  the  heads  of  bays  and  inlets.  The 
natural  coast  line,  as  known  to  physical  geography,  exists  pri- 
marily for  the  purposes  of  boundary.  The  artificial  coast  line, 
as  known  to  international  law,  exists  only  for  the  purposes  of 
jurisdiction.  Rivier,  Principes  du  Droit  des  Gens,  vel.  I,  pp. 
145,  146,  170. 

Both  in  their  popular  and  technical  senses  '*  coast '^  and 
''shore*'  are  identical  and  convertible  terms.  4  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.  p.  818.  See  United  States  v.  Pacheco,  2 
Wall.  587;  Famham  on  Waters,  vol.  2,  p.  1463  and  vol.  1, 
p.  227.    The  word  "  shore '^  is  also  used  in  admitting  Alabama. 

An  island  is  a  body  of  land  surrounded  by  water.  17  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.  p.  530.  A  body  of  land  continually 
covered  by  water  is  not  an  island.  Weber  v.  Pere  Marquette 
Boom  Co,,  62  Michigan,  626.  It  does  not  lose  its  character  by 
being  almost  submerged  at  high  tide.  De  Guyer  v.  Banning, 
167  U.  S.  723.  As  to  erosion  and  submergence,  see  Widdi- 
combe  v.  RosemiUer,  118  Fed.  Rep.  295.  It  is  necessary  that 
a  strip  of  navigable  water  should  separate  it  from  the  main- 
land. Dumphry  v.  WiUianis,  2  Pugsley  (N.  B.),  350;  King 
V.  Young,  76  Maine,  76;  American  River  Water  Co.  v.  Amsden, 
6  Calif omia,  443;  Attorney  General  v.  Woods,  108  Massachu- 
setts, 436;  Grand  Rapids  v.  Powers,  89  Michigan,  94;  Bamphrey 
V.  State,  52  Minnesota,  181. 

The  business  of  a  cartographer,  or  map-maker,  is  to  describe 
land  forms,  not  to  settle  titles  of  particular  sovereignties  to 
particular  parts  of  the  earth's  surface.  The  value  of  every 
map  depends  upon  two  factors:  first,  the  completeness  of  the 
data  out  of  which  it  is  constructed;  second,  the  skill  of  the 
cartographer  in  working  such  data  into  an  harmonious  whole. 
Early  maps,  which  are  necessarily  based  upon  incomplete  data, 
are  ahnost  invariably  misleading  guides.  For  that  reason,  in- 
ternational jurists  generally  regard  such  maps  as  of  little  or  no 
value  in  boundary  controversies.  The  great  English  jurist. 
Sir  Travers  Twiss,  in  speaking  of  the  uselessness  of  maps  in  the 
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investigation  of  boundary  questions,  has  even  regretted  that 
they  are  ever  appealed  to  at  all.  See  Greenhow's  History  of 
Oregon  and  Calif omia,  p.  437,  note;  United  Stales  v.  Texas, 
162  U.  S.  1. 

There  is  nothing  in  the  Swamp  Land  Act  to  give  color  to  the 
idea  suggested  in  the  bill,  that  Congress,  as  well  as  the  various 
departments  of  the  United  States  Government,  having  author- 
ity in  the  premises,  have  themselves  recognized  the  boimdary 
line  contended  for  by  Louisiana  by  reason  of  the  fact  that  the 
United  States  Government  has  confirmed  to  the  State  of 
Louisiana  the  lands  composing  Half  Moon  Island,  etc.  So  far 
from  there  being  the  slightest  foimdation  of  truth  for  that  sug- 
gestion the  fact  is  that  the  act  in  question  undertook  to  give 
to  complainant  £is  a  donation  certain  lands  which,  by  her  ap- 
plication for  them,  she  admitted  belonged,  not  to  her,  but  to 
the  United  States. 

K  defendant's  contention  is  sound  that  the  islands  in  ques- 
tion were  conveyed  to  her  by  an  express  grant  upon  her  ad- 
mission to  the  Union  in  1817,  then  the  subsequent  act  of 
March  2,  1849,  purporting  to  donate  certain  swamp  and  over- 
flowed lands  to  complainant  can  have  no  possible  operation  for 
the  simple  reason  that  the  United  States  had,  at  the  date  of 
said  act,  neither  title  nor  interest.  Grants  made  by  a  legisla- 
ture are  not  warranties;  and  if  the  thing  granted  was  not  in 
the  grantor  at  the  time  of  the  grant,  no  estate  passes  to  her 
grantee.  Rke  v.  Minn.  &  N.  W.  R.  R,  Co.,  1  Black,  358;  PoUc 
V.  Wendalf  9  Cranch,  87.  If  that  be  true,  then  the  ex  parte 
proceeding  of  the  Secretary  of  the  Interior  in  1852  was  simply 
null  and  void  as  an  attempt  to  take  away  a  part  of  the  domain 
of  a  State  without  the  consent  of  its  legislature.  Art.  IV,  §  3^ 
Const.  U.  S. 

The  doctrine  of  acquiescence  does  not  apply  to  wild  and  un- 
settled lands  such  as  were  those  in  dispute.  The  assertion  of 
sovereignty  by  Louisiana  practically  dates  from  the  act  of  its 
legislature  of  1902  relating  to  the  dredging  of  oysters.  Miss- 
issippi has  never  acquiesced  in  the  claims  of  Louisiana  but  on 
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the  contrary  has  exercised  sovereignty  over  the  disputed  ter- 
ritory in  many  ways,  e.  g,,  its  courts  in  1821  convicted  for  rob- 
bery; an  inquest  was  held  upon  a  body  fo^d  in  the  waters  of 
Isle  k  Pitre  in  1886;  in  1893  an  arrest  was  made  for  violations 
of  oyster  laws  in  these  waters.  The  legislature  in  1857  passed 
an  oyster  and  game  law  covering  the  territory  in  question, 
which  was  embodied  in  the  Revised  Statutes  of  the  State  for 
1871,  1880  and  1802. 

Mr.  Chief  Justice  Fuller,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  demurrer  was  overruled  because  the  court  was  of  opinion 
that  the  bill  presented  a  prirna  facte  case  of  justiciable  contro- 
versy between  the  State  of  Louisiana  and  the  State  of  Missis- 
sippi as  to  the  boundary  line  between  them,  and  we  are  clear 
that  the  proofs  establish  the  existence  of  such  a  controversy 
as  to  fully  sustain  our  jurisdiction. 

It  is  apparent  that  the  enforcement  of  the  oyster  legislation 
of  the  two  States  led  to  a  conflict  between  the  authorities  of 
both,  which  involved  a  dispute  as  to  the  true  boundary  line. 

In  1886  the  State  of  Louisiana  passed  an  act  vesting  the 
power  to  control  the  oyster  industry  in  the  hands  of  the  officials 
of  the  parishes  of  the  State  in  their  several  localities,  along 
general  lines  laid  down  in  the  law.  Laws  Louisiana,  1886,  Act 
No.  106.  This  was  followed  by  the  acts  of  1892  (No.  110), 
1896  (No.  121),  and  1900  (No.  159).  By  the  act  of  1896  non- 
resident oyster  fishermen  were  prohibited  from  fishing  oysters 
in  Louisiana  waters,  and  the  dredging  of  oysters  was  also  pro- 
hibited, in  this  particular  differing  from  the  laws  of  Mississippi, 
which  permitted  it.  By  a  concurrent  resolution  of  1900  a  Leg- 
islative Commission  was  created  to  investigate  and  report  on 
the  oyster  industry  of  the  State. 

In  January,  1898,  the  parochial  authorities  of  the  parish  of 
St.  Bernard  equipped  and  sent  out  an  official  expedition  to 
exclude  from  the  oyster  waters  of  the  parish  any  non-resident 
VOL.  ooii — 3 
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oyster  fishermen  who  might  be  found  fishing  therein.  Non- 
resident Mississippi  oystermen  were  fomid  fishing  oysters  there, 
and  they  were  notified  that  they  must  stop  fishing  and  move 
out  of  those  waters.  These  Mississippians  then  complained  to 
the  Mississippi  authorities  and  a  conference  ensued  between  rep- 
resentatives of  the  parish  of  St.  Bernard  and  the  county  of 
Hancock.  In  January,  1901,  at  the  instance  of  the  Louisiana 
Legislative  Commission  appointed  under  the  act  of  1900,  and 
of  committees  appointed  from  the  police  juries  of  the  Louisiana 
parishes  of  St.  Bernard  and  Plaquemines,  a  meeting  of  the 
state  officials  of  Louisiana  was  held  in  New  Orleans  to  consider 
the  subject  of  the  dispute  with  the  State  of  Mississippi,  and  the 
invasion  by  non-residents  of  the  Louisiana  oyster  waters.  This 
meeting  resulted  in  the  appointment  by  the  Governor  of  Louis- 
iana of  a  commission  of  five  members,  and  an  official  communi- 
cation from  the  Governor  of  Louisiana  addressed  to  the  Gov- 
ernor of  Mississippi  requesting  the  latter  to  appoint  a  similar 
commission  to  see  if  it  were  possible  to  effect  an  amicable  set- 
tlement of  the  dispute  between  the  two  States.  This  Mississ- 
ippi commission  was  accordingly  appointed,  and  the  two  com- 
missions held  a  joint  conference  in  New  Orleans  in  March,  1901. 
Louisiana  presented  at  the  conference  a  map  showing  the  Louis- 
iana contention  as  to  the  boundary,  which  is  the  map  attached 
to  the  bill  and  marked  Exhibit  E.  The  Mississippi  commission 
reported  that  it  was  impossible  to  effect  an  amicable  extra- 
judicial settlement  of  the  dispute,  and  that  the  only  hope  of 
settlement  was  a  friendly  suit  ih  the  Supreme  Court  of  the 
United  States.  This  report  was  submitted  by  the  Mississippi 
commission  to  the  Governor  of  Mississippi  and  was  transmitted 
to  the  legislature  of  that  State.  At  this  session  the  State  of 
Mississippi  passed  a  new  law  controlling  her  oyster  waters  and 
oyster  industry.  Laws,  1902,  c.  58.  This  act  created  a  state 
oyster  commission,  vested  with  entire  control  of  the  Mississippi 
oyster  industry.  It  took  the  control  of  the  industry  out  of 
the  hands  of  the  coast  county  authorities  and  centralized  it 
in  this  state  department,  which  was  authorized  to  establish  a 


Digitized  by  CjOOQ IC 


LOUISIANA  V.  MISSISSIPPI.  36 

202  U.  8.  Opinion  of  the  Court. 

system  of  patrol  of  the  Mississippi  oyster  waters  and  to  main- 
tain patrol  boats  to  sustain  the  oyster  laws  in  her  territory.  In 
July,  1902,  the  State  of  Louisiana  followed  the  example  of  the 
State  of  Mississippi  and  adopted  an  act,  Acts  1902,  No.  153, 
creating  a  state  oyster  commission  of  Louisiana  as  a  state  de- 
partment vested  with  full  control  of  the  oyster  industry  of 
Louisiana,  and  authorized  to  establish  patrol  boats  and  main- 
tjdn  an  armed  patrol  on  the  Louisiana  oyster  waters  to  pro- 
tect her  rights  in  the  oyster  industry  therein.  In  view  of  the 
danger  of  an  armed  conflict,  the  Oyster  Commissions  of  both 
States,  in  September,  1902,  adopted  a  joint  resolution  estab- 
lishing a  neutral  territory  between  the  two  States  '*  pending  the 
final  decision  by  the  Supreme  Court  of  the  United  States  in 
the  boimdary  suit  to  be  instituted, "  to  remain  a  conunon  fish- 
ing ground.  This  modus  vivendi  did  not  include  all  of  the  dis- 
puted territory,  but  the  waters  of  Mississippi  Sound  between 
the  deep  water  channel  and  the  north  shore  line  of  the  Louis- 
iana marshes  were  embraced  by  it. 

In  the  following  October  this  bill  was  filed.  Louisiana  ap- 
peared through  her  Governor  and  her  Attorney  General,  and 
the  action  of  the  Governor  in  instituting  the  suit  was  subse- 
quently approved,  ratified  and  confirmed  by  the  legislature. 

The  facts  that  the  act  of  Congress  admitting  the  State  of 
Louisiana  gave  that  State  all  islands  within  three  leagues  or 
nine  miles  of  her  coast,  and  that  the  subsequent  act  of  Congress 
admitting  the  State  of  Mississippi  purported  to  give  that  State 
all  islands  within  six  leagues  or  eighteen  miles  of  her  shore, 
and  that  some  islands  within  nine  miles  of  the  Louisiana  coast 
were  also  within  eighteen  miles  of  the  Mississippi  shore,  fur- 
nished the  basis  for  a  boundary  controversy,  although,  in  our 
judgment,  the  apparent  inconsistency  is  reconcilable,  as  here- 
inafter explained.  And  that  controversy  involved  to  each 
State  pecuniary  values  of  magnitude,  as  is  shown  by  the  evi- 
dence on  both  sides.  We  think  that  there  existed  between  the 
two  States,  in  their  sovereign  capacity  as  States,  a  controversy 
affecting  the  boundary  line  separating  them  in  the  locality  in 
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question  of  a  character  to  justify  the  exercise  of  our  original 
jurisdiction  within  the  rules  laid  down  in  Missouri  v.  Illinois, 
200  U.  S.  496;  S.  C,  180  U.  S.  208;  Pennsylvania  v.  Wheeling 
Bridge  Company,  13  How.  518,  589;  Louisiana  v.  Texas,  176 
U.  S.  1;  Kansas  v.  Colorado,  185  U.  S.  125. 

2.  The  State  of  Louisiana  was  admitted  into  the  Union  by 
the  act  of  C!ongress  approved  April  6,  1812,  2  Stat.  701,  c.  50, 
which  commenced  as  follows: 

"  Whereas,  the  representatives  of  the  people  of  all  that  part 
of  the  territory  or  country  ceded  under  the  name  of  'Louisiana' 
by  the  treaty  at  Paris  on  the  thirtieth  day  of  April,  one  thou- 
sand eight  hundred  and  three,  between  the  United  States  and 
France,  contained  within  the  following  limits,  that  is  to  say: 
Beginning  at  the  mouth  of  the  river  Sabine;  thence,  by  a  line 
to  be  drawn  along  the  middle  of  said  river,  including  all  islands; 
to  the  thirty-second  degree  of  latitude;  thence  due  north  to 
the  northernmost  part  of  the  thirty-third  degree  of  north  lat- 
itude; thence  along  said  parallel  of  latitude  to  the  river  Miss- 
issippi; thence,  down  the  said  river,  to  the  river  Iberville; 
and  from  thence,  along  the  middle  of  the  said  river,  and  Lakes 
Maurepas  and  Pontchartrain,  to  the  Gulf  of  Mexico;  thence, 
boimded  by  the  said  Gulf,  to  the  place  of  beginning,  including 
all  islands  within  three  leagues  of  the  coast;    ..." 

Map  or  diagram  No.  1  (ante  p.  4),  given  in  the  opening 
statement,  shows  the  Umits  as  thus  defined. 

By  an  act  of  (Congress  approved  April  14,  1812,  2  Stat.  708, 
c.  57,  additional  territory  was  added  to  the  State  of  Louisiana, 
described  thus: 

'*A11  that  tract  of  coimtry  comprehended  within  the  follow- 
ing bounds,  to  wit:  Beginning  at  the  junction  of  the  Iberville, 
with  the  river  Mississippi;  thence  along  the  middle  of  the  Iber- 
ville, the  river  Amite,  and  the  Lakes  Maurepas  and  Pontchar- 
train to  the  eastern  mouth  of  the  Pearl  river;  thence  up  the 
eastern  branch  of  Pearl  river  to  the  thirty-first  degree  of  north 
latitude;  thence  along  the  said  degree  of  latitude  to  the  river 
Mississippi;  thence  down  the  said  river  to  the  place  of  be- 
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giTiTiiTig,  shall  become  and  form  a  part  of  the  said  State  of 
Loiiisiana;  and  be  subject  to  the  constitution  and  laws 
thereof,  in  the  same  manner,  and  for  all  intents  and  purposes, 
as  if  it  had  been  included  within  the  original  boundaries  of  the 
said  State." 

This  added  territory  is  shown  on  map  or  diagram  No.  2 
{(mte  p.  5).  The  eastern  boundary  of  Louisiana  was  thereby 
moved  eastward  from  the  Mississippi  to  Pearl  river,  and 
Louisiana  was  given  the  country  south  of  the  thirty-first 
degree  of  north  latitude,  and  north  of  the  boundary  formed  by 
the  river  Iberville,  the  middle  of  Lakes  Maurepas  and  Pont- 
chartrain  and  the  Rigolets. 

The  river  Iberville  is  called  on  this  map  Bayou  Manchac,  and 
is  still  known  by  that  name.  The  Rigolets  is  a  gut  connecting 
the  waters  of  Lakes  Pontchartrain  and  Borgne,  both  of  which 
are  bodies  of  salt  water  and  were  originally  arms  of  the  sea. 
In  order  to  reach  the  open  waters  of  the  Gulf  of  Mexico  from 
the  middle  of  Lakes  Maurepas  and  Pontchartrain  the  line  ran 
through  the  Rigolets  into  Lake  Borgne,  and  after  the  addition 
to  the  State  by  the  act  of  April  14,  1812,  the  eastern  boundary 
line  of  Louisiana  entered  Lake  Borgne  to  the  south  by  Pearl 
river  as  well  as  the  Rigolets.  To  get  from  Lake  Borgne  into 
the  open  water  of  the  Gulf  of  Mexico  beyond  Chandeleur  Is- 
lands and  around  to  the  western  boimdary  of  Louisiana,  it  was 
necessary,  as  Louisiana  contends,  to  follow  the  deep  water 
channel  north  of  Half  Moon  or  Grand  Island,  through  Mississ- 
ippi Sound,  and  thence  by  the  pass  between  Cat  Island  and 
Isle  i  Pitre,  north  of  the  Chandeleur  Islands,  into  the  open 
Gulf.  Many  maps  are  given  in  the  record,  some  made  at  dates 
long  prior  to  the  admission  of  Louisiana  as  a  State,  some  at 
that  time,  and  some  within  a  few  years  thereafter,  and  all  show 
the  St.  Bernard  peninsula  to  be  geographically  a  true  part  of 
the  State  of  Louisiana,  or  of  an  area  of  country  that  was  to 
form  the  State,  and  that  the  said  peninsula  projected  itself  as 
a  well-defined  arm  of  land  out  into  the  waters  of  the  Gulf, 
branching  ofif  as  a  projection  from  the  main  body  of  land  com- 
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posing  the  State,  and  forming  a  part  of  it.  We  observe  that  on 
many  of  these  early  maps  the  term  "peninsula"  is  applied  to 
this  projection,  and  that  designation  is  sufficiently  accurate  for 
the  purpose  of  description. 

November  14,  1803,  President  Jefferson  sent  a  communica- 
tion to  Congress,  in  which,  among  other  things,  he  said: 

"The  object  of  the  following  pages  is  to  consolidate  the  in- 
formation respecting  the  present  State  of  Louisiana,  furnished 
to  the  Executive  by  several  individuals  among  the  best 
informed  on  the  subject. 

"Of  the  province  of  Louisiana  no  general  map,  sufficiently 
correct  to  be  depended  upon,  has  been  published,  nor  has  any 
been  yet  procured  from  a  private  source.  It  is,  indeed,  prob- 
able that  surveys  have  never  been  made  upon  so  extensive  a 
scale  as  to  afford  the  means  of  laying  down  the  various  regions 
of  a  country  which  in  some  of  its  parts  appears  to  have  been 
but  imperfectly  explored.     .    .    . 

"St.  Bernardo. 

"On  the  east  side  of  the  Mississippi,  about  five  leagues  below 
New  Orleans,  and  at  the  head  of  the  English  Bend,  is  a  settle- 
ment known  by  the  name  of  the  Poblacion  de  St.  Bernardo,  or 
the  Terre  au  Bceufs,  extending  on  both  sides  of  a  creek  or  drain, 
whose  head  is  contiguous  to  the  Mississippi,  and  which  flowing 
eastward,  after  a  course  of  eighteen  leagues,  and  dividing  itsdf 
into  two  branches,  falls  into  the  sea  and  Lake  Borgne.  This 
settlement  consists  of  two  parishes,  almost  all  the  inhabitants 
of  which  are  Spaniards  from  the  Canaries,  who  content  them- 
selves with  raising  fowls,  com  and  garden  stuff  for  the  market 
at  New  Orleans.  The  lands  cannot  be  cultivated  to  any  great 
distance  from  the  banks  of  the  creek,  on  account  of  the  vicinity 
of  the  marsh  behind  them,  but  the  place  is  susceptible  of  great 
improvement,  and  of  affording  another  communication  to  small 
craft  of  from  eight  to  ten  feet  draught,  between  the  sea  and  the 
Mississippi." 

"Coimtry  from  Plaquemines  to  the  sea,  and  effect  of  the 
hurricanes: 
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"From  Plaquemines  to  the  sea  is  twelve  or  thirteen  leagues. 
The  country  is  low,  swampy,  chiefly  covered  with  reeds,  and 
having  little  or  no  timber,  and  no  settlement  whatever.  It 
may  be  necessary  to  mention  here,  that  the  whole  lower  part 
of  the  country,  from  the  English  Turn  downwards,  is  subject 
to  overflowing  in  hurricanes,  either  by  the  recoiling  of  the  river, 
or  reflux  from  the  sea  on  each  side;  and,  on  more  than  one 
occasion,  it  has  been  covered  from  the  depth  of  two  to  ten  feet, 
according  to  the  descent  of  the  river,  whereby  many  lives  were 
lost,  horses  and  cattle  swept  away,  and  a  scene  of  destruction 
laid.  The  last  calamity  of  this  kind  happened  in  1794,  but 
fortunately  they  are  not  frequent.  In  the  preceding  year  the 
engineer  who  superintended  the  erection  of  the  fort  at  Plaque- 
mines was  drowned  in  his  house  near  the  fort,  and  the  work- 
men and  garrison  escaped  only  by  taking  refuge  on  an  elevated 
spot  in  the  fort,  on  which  there  were  notwithstanding  two  or 
three  feet  of  water.  These  hurricanes  have  generally  been  felt 
in  the  month  of  August.  Their  greatest  fury  lasts  about  twelve 
hours.  They  commence  in  the  southeast,  veer  about  to  all  the 
points  of  the  compass,  are  felt  most  severely  below,  and  seldom 
extend  more  than  a  few  leagues  above  New  Orleans.  In  their 
whole  course  they  are  marked  with  ruin  and  desolation.  Until 
that  of  1793,  there  had  been  none  felt  from  the  year  1780." 

This  communication  was,  of  course,  before  Congress  when  the 
act  of  1812,  admitting  Louisiana,  was  approved,  and  the  pen- 
insula was  clearly  recognized  £is  forming  part  of  the  parish  of 
St.  Bernard,  as  was  its  marshy  character  and  that  of  the  ad- 
joining parish. 

By  ttie  act  of  Congress,  approved  March  1, 1817,  3  Stat.  348, 
c.  23,  the  inhabitants  of  the  western  part  of  the  then  Mississippi 
Territory  were  authorized  to  form  for  themselves  a  state  con- 
stitution and  to  be  admitted  into  the  Union  with  the  following 
boundaries:  ''Beginning  on  the  river  Mississippi  at  the  point 
where  the  southern  boundary  line  of  the  State  of  Tennessee 
strikes  the  same;  thence  east  along  the  said  boundary  line  to 
the  Tennessee  river;  thence  up  the  same  to  the  mouth  of  Bear 
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creek;  thence  by  a  direct  line  to  the  northwest  comer  of  the 
county  of  Washington;  thence  due  south  to  the  Gulf  of  Mexico; 
thence  westwardly,  including  all  the  islands  within  six  leagues 
of  the  shore,  to  the  most  eastern  junction  of  Pearl  river  with 
Lake  Borgne;  thence  up  said  river  to  the  thirty-first  degree  of 
north  latitude;  thence  west  along  the  said  degree  of  latitude 
to  the  Mississippi  river;  thence  up  the  same  to  the  beginning." 

The  people  in  convention,  August  15,  1817,  formed  a  con- 
stitution and  state  government  (approved  subsequently  by 
popular  vote),  and  the  State  was  admitted  by  resolution  De- 
cember 10,  1817,  3  Stat.  472. 

The  State  of  Alabama  was  admitted  by  the  act  of  March  2, 
1819,  3  Stat.  489,  c.  47,  which  provided:  "That  the  said  State 
shall  consist  of  all  the  territory  included  within  the  following 
boundaries,  to  wit:  Beginning  at  the  point  where  the  thirty-first 
degree  of  north  latitude  intersects  the  Perdido  river;  thence, 
east,  to  the  western  boundary  line  of  the  State  of  Georgia; 
thence  along  said  line,  to  the  southern  boundary  line  of  the 
State  of  Tennessee;  thence,  west,  along  said  boundary  line,  to 
the  Tennessee  river;  thence,  up  the  same,  to  the  mouth  of 
Bear  creek;  thence,  by  a  direct  line,  to  the  northwest  comer 
of  Washington  coimty;  thence,  due  south,  to  the  Gulf  of  Mex- 
ico; thence,  eastwardly,  including  all  the  islands  within  six 
leagues  of  the  shore,  to  the  Perdido  river;  and  thence,  up  the 
same  to  the  beginning." 

The  islands,  marsh  or  otherwise,  claimed  by  Louisiana  in  this 
case  were  all  within  three  leagues  of  her  coast.  The  act  ad- 
mitting Mississippi  was  passed  five  years  after  the  Louisiana 
act,  yet  Mississippi  claims  thereunder  the  disputed  territory, 
as  being  islands  within  eighteen  miles  of  her  shore.  If  it  were 
true  that  this  repugnancy  between  the  two  acts  existed,  it  is 
enough  to  say  that  Congress,  after  the  admission  of  Louisiana, 
could  not  take  away  any  portion  of  that  State  and  give  it  to 
the  State  of  Mississippi.  The  rule.  Qui  prior  est  tempore,  potior 
in  jure,  appUed,  and  section  three  of  article  IV  of  the  Constitu- 
tion does  not  permit  the  claims  of  any  particular  State  to  be 
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prejudiced  by  the  exercise  of  the  power  of  Congress  therein 
conferred. 

But  it  is  said  that  the  act  admitting  Louisiana,  the  act  ad- 
mitting Mississippi;  and  the  act  admitting  Alabama  must  be 
construed  as  in  pari  materia;  and,  being  so  construed,  that 
Congress  must  be  held  to  have  had  in  view  in  the  three  acts  a 
division  of  the  coast  along  the  Gulf  of  Mexico  so  as  to  equalize 
the  water  frontage  of  Mississippi,  Louisiana,  and  Alabama. 

We  do  not  regard  these  acts  as  in  pari  materia  in  any  proper 
sense.  They  provided  for  the  admission  of  three  separate 
States,  and  the  subject  of  each  was  not  only  not  identical  with, 
but  not  even  similar  to,  that  of  the  others.  They  did  not  form 
part  of  a  homogeneous  whole,  of  a  common  system,  so  as  to 
allow  a  claimant  under  the  later  act  to  successfully  contend 
that  it  changed  the  earlier  act  by  construction  or  effected  such 
change  because  declaratory  of  the  meaning  of  the  prior  act. 

And  assuming  for  the  sake  of  argument  that  the  Louisiana 
and  Mississippi  acts  were  irreconcilably  inconsistent,  but  re- 
membering that  when  Louisiana  was  admitted  into  the  Union, 
the  territory  now  composing  the  coast  counties  of  Mississippi, 
that  is,  below  the  thirty-first  degree  of  north  latitude,  was  not 
actually  a  part  of  the  Mississippi  Territory  but  was  in  dispute 
between  the  United  States  and  Spain,  the  theory  of  any  pre- 
concerted design  in  regard  to  the  water  front  of  the  two  States 
is  too  unreasonable  to  be  entertained. 

In  the  treaty  of  peace  between  England,  France  and  Spain  of 
February  10, 1716,  Article  VII,  on  the  subject  of  the  boundary 
line  separating  the  dominions  of  England  and  France  in  the 
New  World,  provided:  "That  for  the  future  the  confines  be- 
tween the  dominions  of  His  Brittanic  Majesty  and  those  of  His 
Most  Christian  Majesty  in  that  part  of  the  world  shall  be  fixed 
irrevocably  by  a  line  drawn  along  the  river  Mississippi  from  its 
source  to  the  river  Iberville,  and  from  thence  by  a  line  drawn 
along  the  middle  of  this  river  and  the  Lakes  Maurepas  and 
Pontchartrain  to  the  sea. ''  According  to  this  treaty  England 
retained  the  port  of  Mobile  and  its  river  and  everything  east 
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of  the  Rigolets.  The  Island  of  Orleans,  formed  by  the  riv^ 
Iberville,  Lakes  Maurepas  and  Pontchartridn,  the  Rigolets,  the 
Gulf  of  Mexico  and  the  Mississippi  river,  remained  the  prop- 
erty of  France.  In  the  treaty  of  February  10,  1763,  practi- 
cally the  same  language  is  used  in  describing  the  boundary  line 
separating  the  British  from  the  French  territory,  wid  by  the 
twentieth  article  the  cession  to  England  of  Florida  by  Spain 
and  all  that  Spain  possessed  on  the  continent  of  North  America 
was  provided  for.  By  the  treaty  of  September  3,  1783,  be- 
tween England  and  Spain,  England  retroceded  East  and  West 
Florida  to  Spain.  By  the  treaty  of  St.  Ildefonso  of  October  1, 
1800,  Spain  ceded  to  France  "  the  colony  or  province  of  Louis- 
iana with  the  same  extent  that  it  now  has  in  the  hands  of  Spain, 
and  that  it  had  when  France  possessed  it,  and  such  as  it  should 
be  after  the  treaties  subsequently  entered  into  between  Spain 
and  other  States. "  April  30, 1803,  France  ceded  to  the  United 
States  "  the  colony  or  province  of  Louisiana, ''  using  the  same 
description  as  used  by  Spain  in  ceding  the  territory  to  her,  and 
stating  in  Article  II  "  In  the  cession  made  in  the  preceding 
article  are  included  the  adjacent  islands  belonging  to 
Louisiana.    .    .   ." 

There  is  nothing  in  any  of  these  transfers  to  raise  a  doubt 
that  the  peninsula  of  St.  Bernard  was  part  of  the  Island  of 
Orleans  and  that  this  Island  of  Orleans  was  in  fact  formed  by 
the  extension  to  the  sea  of  the  boundary  Une  coming  down 
through  the  middle  of  Lakes  Maurepas  and  Pontchartrain  and 
so  finding  its  way  to  the  sea  by  the  deep  water  channel. 

March  26,  1804,  an  act  of  Congress  was  approved,  dividing 
the  country  acquired  as  Louisiana  from  France  into  two  parts, 
providing: 

"That  all  that  portion  of  the  country  ceded  by  France  to 
the  United  States,  under  the  name  of  Louisiana,  which  Ues 
south  of  the  Mississippi  Territory  and  of  an  east  and  west  line 
to  commence  on  the  Mississippi  river,  at  the  thirty-third  degree 
of  north  latitude,  and  to  extend  west  to  the  western  boundary 
of  the  said  cession,  shall  constitute  a  Territory  of  the  United 


Digitized  by  CjOOQ IC 


LOUISIANA  V.  MISSISSIPPI.  43 

202X1.8.  Opimoa  of  the  Court. 

States  under  tiie  name  of  the  Territory  of  Orleans;  the  govern- 
ment whereof  shall  be  organized  and  administered  as  follows: 
♦         ♦♦♦♦♦♦♦ 

"Section  12.  The  residue  of  the  Province  of  Louisiana, 
ceded  to  the  United  States,  shall  be  called  the  District  of  Louis- 
iana, the  government  whereof  shall  be  organized  and  admin- 
istered as  follows:    .  '.    ." 

Congre^  manifestly  regarded  the  lands  to  the  east,  that  were 
south  of  the  Mississippi  Territory,  and  which*  form  the  disputed 
area  of  to-day,  as  part  of  the  original  Island  of  Orleans,  in- 
cluded in  the  treaty  of  April  30,  1803;  and  these  were  given 
to  the  Territory  of  Orleans,  whose  southeastern  boundary  was 
the  original  southeastern  boundary  of  the  Island  of  Orleans. 
At  that  date  the  Mississippi  Territory  did  not  extend  south  of 
ihe  thirty-first  degree  of  north  latitude  and  its  domain  did  not 
reach  the  shore  of  Mississippi  Sound,  so  called. 

February  20,  1811,  2  Stat.  641,  c.  21,  an  act  of  Congress  was 
approved  "  to  enable  the  people  of  the  Territory  of  Orleans  to 
form  a  constitution  and  state  government,  and  for  the  admis- 
flion  of  such  State  into  the  Union,  on  an  equal  footing  with  the 
original  States,  and  for  other  purposes."  The  description  of 
the  limits  was  as  follows:  "Beginning  at  the  mouth  of  the 
river  Sabine,  thence,  by  a  line  to  be  drawn  along  the  middle  of 
the  said  river,  including  all  islands  to  the  thirty-second  degree 
of  latitude;  thence  due  north  to  the  northernmost  part  of  the 
thirty-third  degree  of  north  latitude;  thence  along  said  parallel 
of  latitude  to  the  river  Mississippi;  thence  down  the  said  river 
to  the  river  Iberville;  and  from  thence  along  the  middle  of  the 
said  river  and  Lakes  Maurepas  and  Pontchartrain,  to  the  Gulf 
of  Mexico;  thence  bounded  by  said  Gulf,  to  the  place  of  begin- 
ning: including  all  islands  within  three  leagues  of  the  coast, " 
etc. 

The  eastern  boimdary  thus  de^ribed  is  a  water  boundary, 
and,  in  extending  this  water  boundary  to  the  open  sea  or  Gulf 
of  Mexico,  we  think  it  included  the  Rigolets  and  the  deep  water 
sailing  channel  line  to  get  around  to  the  westward.    A  little 
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over  one  year  later  Louisiana  was  created  a  State  by  the  act  of 
Congress  of  April  6,  1812,  with  this  identical  eastern  boundary 
line;  and  the  addition  of  territory  by  the  act  of  April  14,  1812, 
did  not  afifect  the  deep  water  sailing  channel  line  as  a  boundary. 

April  7,  1798,  1  Stat.  549,  c.  28,  an  act  was  approved  "for 
an  amicable  settlement  of  limits  with  the  State  of  (Jeorgia, 
and  authorizing  the  establishment  of  a  government  in  the  Miss- 
issippi Territory,"  which  read  in  part:  "That  all  that  tract 
of  country  bounded  on  the  west  by  the  Mississippi;  on  the 
north  by  a  line  to  be  drawn  due  east  from  the  mouth  of  the 
Yasous  to  the  Chatahouchee  river;  on  the  east  by  the  river 
Chatahouchee;  and  on  the  south  by  the  thirty-first  degree  of 
north  latitude,  shall  be,  and  hereby  is  constituted  one  district, 
to  be  called  the  Mississippi  Territory/'  This  was  in  conform- 
ity with  the  treaty  between  Spain  and  the  United  States  of 
October  27,  1795.  Maps  of  that  date,  and  subsequently,  show 
that  the  admitted  rights  of  the  United  States  did  not  at  the 
time  extend  south  of  the  thirty-first  degree  of  north  latitude 
at  that  point. 

By  an  act  of  January  15,  1811,  the  President  of  the  United 
States  was  authorized,  among  other  things,  in  the  event  that 
any  foreign  government  attempted  to  occupy  the  same,  to  take 
possession  of  the  coimtry  lying  east  of  the  river  Perdido,  and 
south  of  the  State  of  Georgia  and  the  Mississippi  Territory. 
The  river  Perdido  is  in  the  State  of  Alabama,  east  of  the  State 
of  Mississippi,  and  flows  into  the  Gulf  of  Mexico  between  Mo- 
bile Bay  in  Alabama  and  Pensacola  Bay  in  Florida.  A  few 
days  later,  and  on  March  3,  1811,  an  act  of  Congress  was  ap- 
proved, providing  that  the  act  of  January  15,  1811,  and  this 
act,  should  not  be  published  until  the  end  of  the  next  session 
of  Congress,  unless  with  the  consent  of  the  President. 

By  resolution  approved  January  15,  1811,  it  was  specifically 
declared  that  the  United  States  could  not  without  serious  in- 
quietude see  any  part  of  the  territory  adjoining  the  southern 
border  of  the  United  States  pass  into  the  hands  of  any  foreign 
power,  "and  that  a  due  regard  to  their  own  safety  compels 
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them  to  provide,  under  certain  contingencies,  for  the  temporary 
occupation  of  the  said  territory."    3  Stat.  471. 

May  14,  1812,  an  act  of  Congress  was  passed,  2  Stat.  734, 
c.  84,  to  enlarge  the  boundaries  of  the  Mississippi  Territory, 
which  used  the  following  language:  ''That  all  that  portion  of 
the  territory  Isdng  east  of  Pearl  river,  west  of  the  Perdido,  and 
south  of  the  thirty-first  degree  of  latitude,  be,  and  the  same  is 
hereby  annexed  to  the  Mississippi  Territory, "  etc.  The  coun- 
try described  was  not  at  the  time  in  the  possession  of  the  United 
States,  and  on  February  12,  1812,  Congress  passed  an  act  "au- 
thorizing the  President  of  the  United  States  to  take  possession 
of  a  tract  of  country  lying  south  of  the  Mississippi  Territory 
and  west  of  the  river  Perdido, "  which  act  referred  to  the  tract 
as  "  not  now  in  the  possession  of  the  United  States. "  3  Stat. 
472.  But  it  was  not  until  the  enabling  act  in  respect  of  Miss- 
issippi, approved  March  1,  1817,  that  the  language  was  used: 
"Thence  due  south  to  the  Gulf  of  Mexico,  thence  west- 
wardly,  including  all  the  islands  within  six  leagues  of  the 
shore,  to  the  most  eastern  junction  of  Pearl  river  and  Lake 
Borgne, "  etc. 

The  claim  of  Mississippi  is  that  the  disputed  area  is  composed 
of  islands,  and  as  those  islands  are  within  eighteen  miles  of  her 
shore,  that  they  were  given  to  her  by  the  act  of  March  1,  and 
the  resolution  of  December  10,  1817.  It  is  true  there  are  some 
islands  in  that  area,  such  as  Grassy,  Half  Moon,  Petit  Pass  and 
Isle  k  Pitre,  all  of  which  are  between  the  deep  water  channel 
on  the  north  and  the  main  coast  line  of  St.  Bernard  peninsula 
on  the  south. 

The  contention  of  Louisiana  is  that  these  islands  were  pre- 
viously given  to  her  by  the  act  of  April  6, 1812,  more  than  five 
years  prior  to  the  admission  of  Mississippi,  and  that  her  title 
thereto,  even  if  the  acts  were  in  conflict,  is  superior  to  that  of 
the  State  of  Mississippi;  and  she  also  contends  that  the  islands 
belong  to  her  because  they  are  south  of  the  deep  water  sailing 
channel  line,  which  she  submits  is  the  true  boundary  line  be- 
tween the  two  States.    Mississippi  denies  that  the  peninsula 
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of  St.  Bernard  and  the  Louisiana  Marshes  constitute  a  penin- 
sula in  the  true  sense  of  the  word,  but  insists  that  they  consti- 
tute an  archipelago  of  islands.  Certainly  there  are  in  the  body 
of  the  Louisiana  Marshes  or  St.  Bernard  peninsula  portions  of 
sea  marsh  which  might  technically  be  called  islands,  because 
they  are  land  entirely  surrounded  by  water,  but  they  are  not 
true  islands.  They  are  rather,  as  the  Conmiissioner  of  the 
General  Land  OflBce  wrote  the  Mississippi  land  commissioner  in 
1904,  "in  fact,  hunmiocks  of  land  surrounded  by  the  marsh 
and  swamp  in  said  townships.     .     .     . " 

And  when  the  Louisiana  act  used  the  words:  "  thence  bounded 
by  the  said  Gulf  to  the  place  of  beginning,  including  all  islands 
within  three  leagues  of  the  coast, "  the  coast  referred  to  is  the 
whole  coast  of  the  State,  and  the  peninsula  of  St.  Bernard 
formed  an  integral  part  of  it.  Lake  Borgne  and  Mississippi 
Sound  are  bodies  of  salt  water  and  as  such  parts  of  the  sea  or 
Gulf,  and  as  the  coast  of  Louisiana  began  along  the  north  shore 
of  the  peninsula,  it  is  not  to  be  supposed  that  the  islands  re- 
ferred to  by  Congress  in  the  Louisiana  act  were  solely  those 
islands  to  the  south  of  that  State. 

The  contention  of  Mississippi  is  based  upon  an  assumed  in- 
consistency between  the  Louisiana  and  the  Mississippi  acts,  but 
we  think  upon  a  true  interpretation,  in  the  light  of  the  facts, 
that  no  such  inconsistency  can  be  imputed.  The  maps  show 
that  there  is  a  chain,  not  of  alluvial  but  of  sea  sand  islands 
running  from  the  west  shore  of  Mobile  Bay  in  the  State  of 
Alabama,  westward  to  and  inclusive  of  Cat  Island  in  the  State 
of  Mississippi.  This  chain  forms  the  southern  boundary  of 
Mississippi  Sound,  and  the  islands  are  all  relatively  the  same 
distance  from  the  shore  of  the  States  of  Mississippi  and  of  Ala- 
bama. They,  beginning  at  the  eastern  end,  are  Dauphin,  Petit 
Bois,  Horn,  Ship  and  Cat  Islands,  and  there  are  some  other 
islands  lying  within  this  chain.  If  Congress  referred  to  these 
islands  as  being  thus  within  six  leagues  of  the  shore,  when  the 
act  creating  the  State  of  Mississippi  was  passed,  it  follows  that 
there  would  be  no  conflict  with  prior  existing  boundaries  of 
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the  State  of  Louisiana,  particularly  if  the  deep  water  sailing 
channel  line  be  taken  as  the  correct  boundary  between  the 
States.  And  when  Congress  created  a  separate  territorial  gov- 
ernment for  the  eastern  part  of  Mississippi  Territory  and  called 
it  Alabama,  by  the  act  of  March  3,  1817,  it  used  the  same 
language  concerning  the  western  and  southern  boundary  of  the 
Territory:  "thence  due  south  to  the  Gulf  of  Mexico,  thence 
eastwardly,  including  all  islands  within  six  leagues  of  the  shore 
to  the  river  Perdido  and  thence  up  same  to  the  beginning." 
It  seems  obvious  to  us  that  it  was  to  this  chain  of  islands  that 
Congress  referred  when  it  admitted  Mississippi  into  the  Union, 
and  that  it  had  no  intention  whatsoever  of  giving  Mississippi 
any  claim  of  ownership  in  the  sea  marsh  islands,  which  had  been 
previously  granted  to  the  State  of  Louisiana. 

We  are  of  opinion *that  the  peninsula  of  St.  Bernard  in  its 
entirety  belongs  to  Louisiana;  that  the  Louisiana  Marshes  at 
the  eastern  extremity  thereof  form  part  of  the  coast  line  of  the 
State;  and  that  the  islands  within  nine  miles  of  that  coast  are 
hers,  except  as  restricted  by  the  deep  water  sailing  channel 
regarded  as  a  boundary.  Cat  Island,  for  instance,  is  within 
the  nine  miles,  but  it  is  north  of  the  deep  water  channel,  is 
not  alluvial,  and  is  conceded  by  both  States  to  belong  to  Miss- 
issippi. 

3.  That  there  is  a  deep  water  sailing  channel  line  emerging 
from  the  mouth  of  Pearl  river,  and  extending  east  between 
Lower  Point  Clear  and  Grand  Island,  is  shown  by  the  numerous 
maps,  surveys  and  sketches  in  the  record.  It  separates  into 
two  branches,  one  of  them  passing  betwen  Cat  Island  and 
Isle  k  Pitre. 

Among  the  maps  put  in  evidence  by  Louisiana  is  one  pre- 
pared by  George  Gauld,  M.  A.,  for  the  British  Admiralty  in 
the  year  1778,  and,  from  the  relative  depths  of  water  given, 
the  existence  of  this  same  channel,  extending  out  into  the  Gulf, 
southwest  of  Cat  Island,  is  shown  and  is  the  same  as  noted  on 
maps  of  subsequent  years. 

February  14, 1839,  an  act  of  the  legislature  of  JCssissippi  was 
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approved,  providing  for  a  survey  of  the  Mississippi  coast.  The 
survey  and  report  are  given  in  full  in  the  record,  and  the  deep 
water  channel  above  referred  to  is  traceable  in  detail  on  the 
sketch.  The  channels  indicated  on  this  survey  and  on  the 
United  States  Coast  and  Geodetic  Survey  map  are  the  same 
channels.  It  may  be  noted,  in  passing,  that  the  body  of  water 
now  known  as  "Mississippi  Sound,"  is  not  so  designated  on 
this  sketch,  and  the  first  map  which  uses  this  name,  to  which 
our  attention  has  been  called,  was  issued  in  1866. 

Louisiana  lies  between  the  States  of  Mississippi  to  the  east 
and  Texas  to  the  west.  The  southern  portion  of  Louisiana  is 
geologically  of  an  alluvial  formation,  containing  the  delta  of 
the  Mississippi  river.  The  peninsula  of  the  parish  of  St.  Ber- 
nard is  practically  a  part  of  this  delta  formation. 

Mississippi's  mainland  borders  on  Mississippi  Sound.  This 
is  an  inclosed  arm  of  the  sea,  wholly  within  the  United  States, 
and  formed  by  a  chain  of  large  islands,  extending  westward 
from  Mobile,  Alabama,  to  Cat  Island.  The  openings  from  this 
body  of  water  into  the  Gulf  are  neither  of  them  six  miles  wide. 
Such  openings  occur  between  Cat  Island  and  Isle  k  Rtre;  be- 
tween Cat  and  Ship  Islands;  between  Ship  and  Horn  Islands; 
between  Horn  and  Petit  Bois  Islands;  between  Petit  Bois  and 
Dauphin  Islands;  and  between  Dauphin  Island  and  the  main- 
land on  the  west  coast  of  Mobile  Bay.  The  maps  show  all  this, 
and,  among  others,  reference  may  be  made  to  Jeffrey's  map  of 
1775,  given  in  the  record,  and  which  in  reduced  form  is  repro- 
duced from  Jeffrey's  Atlas  of  1800  as  the  frontispiece  of  vol.  II 
Adams'  History  of  the  United  States. 

Now  to  repeat,  the  boundary  of  Louisiana  separating  her 
from  the  State  of  Mississippi  to  the  east  is  the  thread  of  the 
channel  of  the  Mississippi  river,  and  this  extends  south  imtil 
it  reaches  the  thirty-first  degree  of  north  latitude  and  then  runs 
directly  east  along  that  degree  until  Pearl  river  is  reached; 
thence  south  along  the  channel  of  that  river  to  Lake  Borgne. 
Pearl  river  flows  into  Lake  Borgne,  Lake  Borgne  into  Mississ- 
ippi Sound  and  Mississippi  Sound  into  the  open  Gulf  of  Mexico, 
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through,  among  other  outlets,  South  Pass,  separating  Cat 
Island  from  Isle  k  Ktre. 

If  the  doctrine  of  the  thalweg  is  applicable,  the  correct  bound- 
ary line  separating  Louisiana  from  Mississippi  in  these  waters 
is  the  deep  water  channel. 

The  term  "thalweg"  is  commonly  used  by  writers  on  inter- 
national law  in  definition  of  water  boundaries  between  States, 
meaning  the  middle  or  deepest  or  most  navigable  channel.  And 
while  often  styled ''  fairway  "  or  "  midway  "  or  "  main  channel, " 
the  word  itself  has  been  taken  over  into  various  languages. 
Thus  in  the  treaty  of  Luneville,  February  9,  1801,  we  find  "le 
Thalweg  de  TAdige,"  "le  Thalweg  du  Rhin,"  and  it  is  simi- 
larly used  in  English  treaties  and  decisions,  and  the  books  of 
publicists  in  every  tongue. 

In  Iowa  V.  Illinois,  147  U.  S.  1,  the  rule  of  the  thalweg  was 
stated  and  applied.  The  controversy  between  the  States  of 
Iowa  and  Illinois  on  the  Mississippi  river,  which  flowed  between 
them,  was  as  to  the  line  which  separated  "  the  jmisdiction  of 
the  two  States  for  the  purposes  of  taxation  and  other  purposes 
of  government. "  Iowa  contended  that  the  boundary  line  was 
the  middle  of  the  main  body  of  the  river,  without  regard  to  the 
"steamboat  channel"  or  deepest  part  of  the  stream.  Illinois 
claimed  that  its  jurisdiction  extended  to  the  channel  upon 
which  commerce  on  the  river  by  steamboats  or  other  vessels 
was  usually  conducted.  This  court  held  that  the  true  line  in 
a  navigable  river  between  States  is  the  middle  of  the  main 
channel  of  the  river. 

Mr.  Justice  Field,  delivering  the  opinion  of  the  court,  said: 

"When  a  navigable  river  constitutes  the  boundary  between 
two  independent  States,  the  line  defining  the  point  at  which 
the  jurisdiction  of  the  two  separates  is  well  established  to  be 
the  middle  of  the  main  channel  of  the  stream.  The  interest  of 
each  State  in  the  navigation  of  the  river  admits  of  no  other 
line.  The  preservation  by  each  of  its  equal  right  in  the  nav- 
igation of  the  stream  is  the  subject  of  paramount  interest.  It 
is,  therefore,  laid  down  in  all  the  recognized  treatises  on  inter- 
VOL.  ooii — 4 
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national  law  of  modem  times  that  the  middle  of  the  channel 
of  the  stream  marks  the  true  bomidary  between  the  adjoining 
States  up  to  which  each  State  will  on  its  side  exercise  juris- 
diction. In  international  law,  therefore,  and  by  the  usage  of 
European  nations,  the  term  'middle  of  the  stream,'  as  applied 
to  a  navigable  river,  is  the  same  as  the  middle  of  the  channel 
of  such  stream,  and  in  that  sense  the  terms  are  used  in  the 
treaty  of  peace  between  Great  Britain,  France,  and  Spain, 
concluded  at  Paris  in  1763.  By  the  language,  'a  line  drawn 
along  the  middle  of  the  river  Mississippi  from  its  source  to  the 
river  Iberville,'  as  there  used,  is  meant  along  the  middle  of 
the  channel  of  the  river  Mississippi. " 

This  judgment  related  to  navigable  rivers.  But  we  are  of 
opinion  that,  on  occasion,  the  principle  of  the  thalweg  is  appli- 
cable, in  respect  of  water  boundaries,  to  sounds,  bays,  straits, 
gulfs,  estuaries  and  other  arms  of  the  sea. 

As  to  boundary  lakes  and  landlocked  seas,  where  there  is  no 
necessary  track  of  navigation,  the  line  of  demarcation  is  drawn 
in  the  middle,  and  this  is  true  of  narrow  straits  separating  the 
lands  of  two  different  States;  but  whenever  there  is  a  deep 
water  sailing  channel  therein,  it  is  thought  by  the  publicists 
that  the  rule  of  the  thalweg  applies.  1  Martens  (F.  de),  2d  ed. 
134;  Hall,  §  38;  Bluntechli,  5th  ed.  §§  298,  299;  1  Oppenheim, 
264,  265. 

Thus  Martens  writes:  ''What  we  have  said  in  regard  to 
rivers  and  lakes  is  equaUy  applicable  to  the  straits  or  gulfs  of 
the  sea,  especially  those  which  do  not  exceed  the  ordinary  width 
of  rivers  or  double  the  distance  that  a  cannon  can  carry. " 

So  Pradier  Fod^r6  says  (Vol.  II,  p.  202),  that  as  to  lakes, 
"in  communciation  with  or  connected  with  the  sea,  they  ought 
to  be  considered  under  the  same  rules  as  international  rivers. " 

The  same  view  is  confirmed  by  decisions  of  this  court  and 
of  many  arbitral  tribunals. 

In  Devoe  Manufacturing  Company,  108  U.  S.  401,  the  ques- 
tion at  issue  was  in  regard  to  the  boundary  line  between  New 
York  and  New  Jersey  under  an  agreement  between  the  two 
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States.  The  jurisdiction  of  the  State  of  New  Jersey  was 
claimed  "  to  extend  down  to  the  bay  of  New  York,  and  to  the 
channel  midway  of  said  bay,"  and  this  coiu-t  sustained  the 
claim.  See  Hambvrg  American  Steamship  Company  v.  Grvbe, 
196  U.  S.  407. 

In  the  San  Juan  Water  Boundary  controversy  between  the 
United  States  and  Great  Britain,  Emperor  William  I  gave  the 
award  in  favor  of  the  United  States,  October  21,  1871,  by  de- 
ciding "that  the  boundary  line  between  the  territory  of  Her 
Brittanic  Majesty  and  the  United  States  should  be  drawn 
through  the  Haro  Channel;"  and  it  is  apparent  that  the  deci- 
sion was  based  on  the  deep  channel  theory  as  applicable  to 
sounds  and  arms  of  the  sea,  such  as  the  straits  of  San  Juan  de 
Fuca;  indeed  in  a  subsequent  definition  of  the  boimdary,  signed 
by  the  Secretary  of  State,  the  British  Minister,  and  the  British 
representative,  the  boundary  line  was  said  to  be  prolonged  un- 
til "it  reaches  the  center  of  the  fairway  of  the  Straits  of  San 
Juan  de  Fuca. "  The  fairway  was  the  equivalent  of  the  thal- 
weg. 

Agidn,  in  fixing  the  boundary  line  of  the  Detroit  river,  under 
the  sixth  and  seventh  articles  of  the  treaty  of  Ghent,  the  deep 
water  channel  was  adopted,  giving  Belle  Isle  to  the  United 
States  as  lying  north  of  that  channel. 

So  in  the  Alaskan  Boundary  case,  the  majority  of  the  arbi- 
tration tribunal,  made  up  of  Baron  Alverstone,  Lord  Chief  Jus- 
tice of  England,  Mr.  Secretary  Root,  and  Senators  Lodge  and 
Turner,  held  that  the  middle  of  the  Portland  Channel  was  the 
proper  boundary  line  and  included  Wales  Island,  to  the  north 
of  which  the  channel  passed.  This  sustained  the  American  con- 
tention in  regard  to  the  thalweg  and  the  island  lying  south 
of  it. 

But  counsel  contend  that  the  rule  "as  to  the  flow  of  the 
midchannel  or  thalweg  of  the  river  Iberville  (now  known  as 
Manchac)  through  the  east,  through  Lakes  Maurepas  and  Pont- 
chartraln  expires  by  its  own  limitation  when  such  midchannel 
reaches  Lake  Borgne,  which  in  contemplation  of  the  rule  is  the 
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open  sea,  and  part  of  the  waters  of  the  Gulf  of  Mexico. "  This 
contention  is  inconsistent,  as  matter  of  fact,  with  the  allegation 
of  the  cross  bill  that  "the  Mississippi  Sound  was  recognized 
as  a  body  of  water  six  leagues  wide,  wholly  within  the  State 
of  Mississippi  from  Lake  Borgne  to  the  Alabama  line,  separate 
and  distinct  from  the  Gulf  of  Mexico, "  and  with  Mississippi's 
Exhibit  Map  A  presenting  her  claim,  while  the  record  shows 
that  the  strip  of  water,  part  of  Lake  Borgne  and  Mississippi 
Soimd,  is  not  an  open  sea  but  a  very  shallow  arm  of  the  sea, 
having  outside  of  the  deep  water  channel  an  inconsiderable 
depth. 

The  maritime  belt  is  that  part  of  the  sea  which,  in  contra- 
distinction to  the  open  sea,  is  under  the  sway  of  the  riparian 
States,  which  can  exclusively  reserve  the  fishery  within  their 
respective  maritime  belts  for  their  own  citizens,  whether  fish, 
or  pearls,  or  amber,  or  other  products  of  the  sea.  See  Man- 
chester V.  Massachusetts y  139  U.  S.  240;  McCready  v.  Virginia, 
94  U.  S.  391. 

In  Manchester  v.  Massachusetts,  the  court  said:  ''We  think 
it  must  be  regarded  as  established  that,  as  between  nations, 
the  minimum  limit  of  the  territorial  jurisdiction  of  a  nation 
over  tide  waters  is  a  marine  league  from  its  coast;  that  bays 
wholly  within  its  territory  not  exceeding  two  marine  leagues 
in  width  at  the  mouth  are  within  this  Umit;  and  that  included 
in  this  territorial  jurisdiction  is  the  right  of  control  over  fish- 
eries, whether  the  fish  be  migratory,  free  swinmiing  fish,  or 
free  moving  fish,  or  fish  attached  to  or  embedded  in  the  soil. 
The  open  sea  within  this  limit  is,  of  course,  subject  to  the  com- 
mon right  of  navigation;  and  all  governments,  for  the  purpose 
of  self  protection  in  time  of  war  or  for  the  prevention  of  frauds 
on  its  revenue,  exercise  an  authority  beyond  this  limit." 

Questions  as  to  the  breadth  of  the  maritime  belt  or  the  ex- 
tent of  the  sway  of  the  riparian  Sta.tes  require  no  special  con- 
sideration here.    The  facts  render  such  discussion  unnecessary. 

Islands  formed  by  alluvion  were  held  by  Lord  Stowell,  in 
respect  of  certain  mud  islands  at  the  mouth  of  the  Mississippi, 
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to  be  "natural  appendages  of  the  coast  on  which  they  border, 
and  from  which  indeed  they  are  formed. "  The  Anna  (1805), 
5 C.Rob.  373. 

As  to  these  particular  waters,  the  observations  of  Mr.  Hall, 
4th  ed.  p.  129,  are  in  point:  "Off  the  coast  of  Florida,  among 
the  Bahamas,  along  the  shores  of  Cuba,  and  in  the  Pacific,  are 
to  be  found  groups  of  numerous  islands  and  islets  rising  out  of 
vast  banks,  which  are  covered  with  very  shoal  water,  and  either 
form  a  Une  more  or  less  parallel  with  land  or  compose  systems 
of  their  own,  in  both  cases  enclosing  considerable  sheets  of 
water,  which  are  sometimes  also  shoal  and  sometimes  relatively 
deep.  The  entrance  to  these  interior  bays  or  lagoons  may  be 
wide  in  breadth  of  surface  water,  but  it  is  narrow  in  navigable 
water. " 

He  then  states  the  specific  case  of  the  Archipi^lago  de  los 
Canarios  on  the  coast  of  Cuba,  and  says:  "  In  cases  of  this  sort 
the  question  whether  the  interior  waters  are,  or  are  not,  lakes 
enclosed  within  the  territory,  must  always  depend  upon  the 
depth  upon  the  banks,  and  the  width  of  the  entrances.  Each 
must  be  judged  upon  its  own  merits.  But  in  the  instance  cited, 
there  can  be  little  doubt  that  the  whole  Archipi^lago  de  los 
Canarios  is  a  mere  salt  water  lake,  and  that  the  boimdary  of 
the  land  of  Cuba  runs  along  the  exterior  edge  of  the  bank. " 

In  such  circumstances  as  exist  in  the  present  case,  we  per- 
ceive no  reason  for  declining  to  apply  the  rule  of  the  thalweg  in 
determining  the  boundary. 

4.  Moreover,  it  appears  from  the  record  that  the  various  de- 
partments of  the  United  States  Government  have  recognized 
Louisiana's  ownership  of  the  disputed  area;  that  Louisiana  has 
always  asserted  it;  and  that  Mississippi  has  repeatedly  recog- 
nized it,  and  not  until  recently  has  disputed  it. 

The  question  is  one  of  boundary,  and  this  court  has  many 
times  held  that,  as  between  the  States  of  the  Union,  long  ac- 
quiescence in  the  assertion  of  a  particular  boundary  and  the 
exercise  of  dominion  and  sovereignty  over  the  territory  within 
it,  should  be  accepted  as  conclusive,  whatever  the  international 
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rule  might  be  in  respect  of  the  acquisition  by  prescription  of 
large  tracts  of  country  claimed  by  both.  Virginia  v.  Tennes- 
see, 148  U.  S.  503;  Indiana  v.  Kentucky,  136  U.  S.  479;  Mis- 
sowri  V.  Kentucky,  11  WaU.  395;  Rhode  Island  v.  Massachu- 
setts, 4  How.  591. 

The  Louisiana  Enabling  Act  of  February  20,  1811,  provided 
that  all  the  waste  and  unappropriated  lands  in  said  State  should 
be  and  remain  the  property  of  the  United  States  Government. 
In  the  disputed  area  of  to-day  are  included  lands  and  waters 
located  in  various  townships,  all  of  which  are  eniunerated  in 
the  southeastern  land  district  of  Louisiana,  east  of  the  Mississ- 
ippi river.  The  lands  in  these  townships  were  surveyed  by 
the  Government  about  the  year  1842,  all  of  them  as  being  in 
and  forming  a  part  of  the  State  of  Louisiana.  By  the  Swamp 
Land  Grants  of  1849  and  1850,  the  United  States  granted  to 
certain  States  the  swamp  and  overflowed  lands  within  their 
respective  limits,  in  order  that  these  lands  might  be  reclaimed, 
protected  from  overflow,  and  brought  into  use.  Louisiana 
made  appUcation  to  the  United  States  for  the  approval  to  her 
of  these  lands  as  being  part  of  her  territory  and  situated  within 
her  limits.  They  all  lay  south  of  the  deep  water  channel  and 
were  all  approved  to  the  State  of  Louisiana  May  6, 1852.  They 
were  then  offered  by  the  State  through  the  register  of  the  state 
land  office  for  sale  and  many  sales  of  them  were  made  from 
time  to  time  to  individuals  and  patents  issued  therefor  in  va- 
rious years  from  1853  to  1894.  In  1892,  in  furtherance  of  the 
better  protection  of  the  lands  of  the  parishes  of  St.  Bernard 
and  Plaquemines  from  overflow,  the  legislature  of  Louisiana 
adopted  an  act  which  created  a  Lake  Borgne  Basin  Levee  Com- 
mission, and  provided  a  board  of  commissioners  therefor  as  a 
department  of  the  state  government,  and  the  register  of  the 
state  land  office  was  authorized  to  transfer  all  of  the  unsold 
lands  to  the  board,  which  was  done  in  April,  1895.  The  board 
was  authorized  by  law  to  sell  these  lands  and  also  to  levy  taxes 
to  be  used  in  establishing  a  protective  levee  system  in  the  dis- 
trict.   The  board  made  sales  of  a  considerable  number  of  acres 
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to  different  individuals  from  September  16,  1898,  to  March  7, 
1902.  Isle  k  Pitre  was  composed  of  certain  enumerated  sec- 
tions of  township  ten,  south  of  range  twenty  east,  and  these 
lands  were  approved  to  Louisiana  by  the  Commissioner  of  the 
General  Land  Office  of  the  United  States  May  6, 1852,  as  form- 
ing part  of  that  State,  and  they  were  subsequently  patented, 
sold  and  conveyed  to  various  individuals,  the  chain  of  title  ex- 
tending from  1852,  a  period  of  over  fifty  years.  The  lands 
forming  Isle  k  Pitre  have  been  paying  taxes  to  the  State  of 
Louisiana  for  years.  Political  and  police  control  and  jurisdic- 
tion by  the  parish  of  St.  Bernard  officials  were  exercised  over 
the  disputed  area,  and  many  instances  are  given  of  police  con- 
trol and  jurisdiction  by  Louisiana  officials  over  this  general 
territory.  This  territory  consisted,  as  heretofore  stated,  of  what 
was  known  as  the  Louisiana  Marshes,  and  it  is  admitted  that 
they  have  immemorially  been  known  by  that  name,  though 
some  of  the  witnesses  for  Mississippi  said  that  they  were  also 
known  as  Grand  Marshes,  admitting,  however,  that  they  were 
quite  as  frequently  called  the  Louisiana  Marshes. 

Some  other  matters  may  properly  be  referred  to  as  showing 
the  general  imderstanding  of  and  acquiescence  in  the  boundary 
asserted  by  Louisiana. 

In  January,  1901,  the  Superintendent  of  the  Coast  and  Geo- 
detic Survey  was  applied  to  by  a  member  of  the  House  of  Rep- 
resentatives from  Mississippi  for  information  in  regard  to  the 
boimdary  line  between  Louisiana  and  Mississippi  in  the  present 
disputed  area,  and  Hodgkins,  an  assistant  in  the  Department, 
a  well-known  expert  in  such  matters,  made  a  report  January  30, 
1901,  which,  after  considering  the  subject  in  all  its  phases, 
showed  that  the  correct  boundary  between  the  two  States  in 
the  locality  is  the  deep  water  saihng  channel  line  contended 
for  by  Louisiana. 

The  United  States  Geological  Survey  published  in  the  year 
1900  a  bulletin  devoted  to  a  discussion  of  the  boundaries  of 
the  States  and  Territories,  and  giving  a  history  of  changes  as 
they  may  have  occiured.    The  third  edition  was  published  in 
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1904.  Gannett's  Boundaries,  58th  Congress,  2d  Session,  H.  R. 
Doc.  678. 

In  the  opmion  of  that  Bureau,  Louisiana  was  originally 
bounded  by  the  deep  water  channel,  and  is  the  owner  of  the 
area  in  dispute  to-day,  according  to  the  report  and  the  accom- 
panying sketches. 

In  1897,  Louisiana  requested  the  United  States  Commission 
of  Fish  and  Fisheries  to  make  an  investigation  and  report  upon 
certain  technical  matters  in  connection  with  the  oyster  indus- 
try of  that  State,  which  investigation  was  made  in  February. 
1898,  by  the  United  States  Fish  Commission  steamer  "  Fish 
Hawk.''  A  map  was  made  of  the  area  investigated  in  St.  Ber- 
nard parish,  and  that  map  is  given  in  the  opening  statement  as 
Diagram  No.  4.    Louisiana's  ownership  was  clearly  recognized. 

The  General  Land  Office  of  the  United  States  began  as  early 
as  1842  a  detailed  survey  of  the  land  forming  the  disputed  area, 
of  which  township  plats  appear  in  the  record.  The  survey  gave 
the  location  of  Marsh  Island,  Half  Moon  or  Grand  Island,  an 
unnamed  island.  Petit  Pass  Island,  and  Isle  k  Pitre  and  the 
sections  and  townships  comprised  in  these  islands.  They  were 
all  designated  as  being  in  the  southeastern  land  district  of 
Louisiana,  east  of  the  Mississippi  river. 

When,  as  we  have  said,  Louisiana,  in  the  year  1852,  selected 
these  and  other  lands  within  her  state  limits  as  enuring  to  her 
under  the  Swamp  Land  Grants,  the  General  Land  Office,  on 
May,  6  1852,  recognized  the  correctness  of  the  claim  to  the 
lands  and  approved  and  patented  them  to  her  as  a  State.  Miss- 
issippi also  appUed  for  the  land  enuring  to  her  imder  the  pro- 
visions of  those  grants,  and  received  her  swamp  lands,  but  the 
State  never  selected  and  never  had  approved  to  her,  as  is  shown 
by  the  books  of  the  State  Land  Office  of  Mississippi,  any  of  the 
lands  in  the  disputed  area  of  to-day;  but  it  appeared  that  the 
State  did  have  in  her  Land  Office  books  a  record  of  the  lands 
forming  St.  Joseph's  Island,  which  lay  immediately  north  of 
the  deep  water  channel,  and  did  not  extend  south  of  that 
channel. 
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The  General  Land  Office  of  the  United  States  in  all  of  the 
maps  it  has  caused  to  be  made  of  Louisiana  and  Mississippi  has 
been  consistent  in  its  recognition  of  the  ownership  by  Louisiana 
of  the  disputed  area.  See  maps  of  Louisiana,  1879, 1886, 1887, 
1896;  and  of  Mississippi  in  1890. 

As  before  stated,  in  1839,  an  engineer  and  surveyor  made  a 
report  and  sketch  of  the  coast  of  Mississippi  under  the  author- 
ity of  that  State.  This  showed  the  territory  lying  south  of  the 
deep  water  channel  in  outline  to  be  a  peninsular  formation. 
The  report  referred  to  Horn,  Petit  Bois,  Cat  and  Ship  Islands 
as  belonging  to  Mississippi,  all  of  which  are  east  of  the  disputed 
territory;  and  the  territory  southwest  of  the  deep  water  chan- 
nel, or  South  Pass,  was  described  as  the  Louisiana  Marshes. 
The  official  maps  of  Mississippi  recognized  Louisiana's  owner- 
ship of  the  disputed  territory.  The  state  map  of  October  26, 
1866,  which  was  approved  by  Governor  Humphrey  and  also 
by  Governor  Alcorn,  did  this;  and  other  maps,  as  the  official 
map  of  Mississippi,  published  under  an  act  of  the  legislature  of 
that  State  on  March  8, 1882;  Rand  &  McNally's  sectional  map 
of  Mississippi,  compiled  from  the  records  of  the  office  of  the 
Surveyor  General  of  the  Board  of  Immigration  and  Agriculture, 
Jackson,  Mississippi;  and  the  Railroad  Commissioners'  map 
of  Mississippi  gave  like  recognition.  The  only  exception  seems 
to  be  a  map  of  the  Railroad  Commission,  issued  in  1904,  two 
years  after  this  suit  was  instituted,  wherein  on  the  eighteen- 
mile  theory,  Mississippi  for  the  first  time  cartographically  ex- 
tended her  claims  into  the  St.  Bernard,  Louisiana,  peninsula. 

The  record  contains  much  evidence  of  the  exercise  by  Louis- 
iana of  jurisdiction  over  the  territory  in  dispute,  and  of  the  gen- 
eral recognition  of  it  by  Mississippi  as  belonging  to  Louisiana. 
Apparently  Louisiana  had  exercised  complete  dominion  over 
it  from  1812  with  the  acquiescence  of  Mississippi,  imless  the 
fact  that  the  latter  made  a  general  reference  to  islands  within 
she  leagues  of  her  shore  in  her  code  of  1880  indicated  otherwise. 
But  the  evidence  fails  to  satisfy  us  that  she  attempted  any 
physical  possession  or  control  until  after  1900.    The  few  in- 
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stances  referred  to  as  showing  that  Mississippi  asserted  rights 
in  the  disputed  area  are  of  little  weight  and  require  no  dis- 
cussion. 

Our  conclusion  is  that  complainant  is  entitled  to  the  relief 
sought. 

Decree  accordingly. 


LOUISIANA  V.  MISSISSIPPI. 

DECREE.      IN   EQUITY. 

No.  11,  Original.     Decree  entered  April  23, 1900. 

Defining  the  boundary  line  between  the  States  of  Louisiana  and  Miss- 
issippi under  the  opinion  in  this  case.    Ante,  p.  1. 

Per  Curiam:  This  cause  came  on  to  be  heard  on  the  plead- 
ings and  proofs  and  was  argued  by  counsel.  On  consideration 
thereof  it  is  found  by  the  court  that  the  State  of  Louisiana, 
complainant,  is  entitled  to  a  decree  recognizing  and  declaring 
the  real,  certain  and  true  boimdary  south  of  the  State  of 
Mississippi  and  north  of  the  southeast  portion  of  the  State  of 
Louisiana,  and  separating  the  two  States  in  the  waters  of 
Lake  Borgne  and  Mississippi  Sound,  to  be,  and  that  it  is,  the 
deep  water  channel  sailing  line  emerging  from  the  most  eastern 
mouth  of  Pearl  river  into  Lake  Borgne  and  extending  through 
the  northeast  comer  of  Lake  Borgne,  north  of  Half  Moon  or 
Grand  Island,  thence  east  and  south  through  Mississippi  Sound, 
through  South  Pass  between  Cat  Island  and  Isle  k  Pitre,  to  the 
Gulf  of  Mexico,  as  delineated  on  the  following  map,  made  up 
of  the  parts  of  charts  Nos.  190  and  191  of  the  United  States 
Coast  and  Geodetic  Survey,  embracing  the  particular  locality: 

And  it  is  ordered,  adjudged,  and  decreed  accordingly. 

It  is  further  ordered,  adjudged  and  decreed  that  the  State  of 
Mississippi,  its  officers,  agents  and  citizens,  be  and  they  are 
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hereby  enjoined  and  restrained  from  disputing  the  sovereignty 
and  ownership  of  the  State  of  Louisiana  in  the  land  and  water 
territory  south  and  west  of  said  boundary  Une  as  laid  down  on 
the  foregoing  map. 

And  that  the  costs  of  this  suit  be  borne  by  the  State  of 
Mississippi. 


IOWA  V.  ILLINOIS. 
IN  EQurrY. 

No.  2,  Original.     Decree  entered  April  23,  1006. 

The  boundary  line  between  the  State  of  Iowa  and  the  State  of  Illinois  is 
the  middle  of  the  main  navigable  channel  of  the  Mississippi  river  at 
the  places  where  the  nine  bridges  mentioned  in  the  pleadings  cross  said 
river. 

This  cause  came  on  for  final  decree  and  was  submitted  on 
the  following  stipulation: 

"And  now  comes  the  State  of  Iowa,  complainant  in  this 
cause,  and  also  comes  the  State  of  Illinois,  defendant  in  this 
cause,  and  severally  and  jointly  move  the  court  to  vacate  and 
set  aside  so  much  of  the  interlocutory  order  entered  in  this 
cause  on  the  third  day  of  January,  A.  D.  1893,  as  orders  '  that 
a  commission  be  appointed  to  ascertain  and  designate  at  said 
places  the  boimdary  line  between  the  two  States,  said  commis- 
sion consisting  of  three  competent  persons  to  be  named  by  the 
court,  upon  suggestion  of  coimsel,  and  be  required  to  make  a 
proper  examination  and  to  delineate  on  maps  prepared  for  that 
purpose  the  true  line  as  determined  by  this  court  and  report 
the  same  to  the  court  for  its  further  action '  ;  and  also  the  in- 
terlocutory order  entered  in  this  cause  on  the  seventh  day  of 
March,  A.  D.  1893;  and  also  that  part  of  the  interlocutory  or- 
der entered  in  this  cause  on  the  tenth  day  of  April,  A.  D.  1893, 
which  was  not  set  aside  and  vacated  by  the  interlocutory  order 
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entered  in  this  cause  on  the  fifteenth  day  of  January,  A.  D. 
1894;  and  that  that  part  of  the  interlocutory  order  entered  in 
this  cause  on  the  third  day  of  January,  A.  D.  1893,  whereby 
it  was  'ordered,  adjudged,  and  decreed  by  this  court  that  the 
boundary  line  between  the  State  of  Iowa  and  the  State  of  Illi- 
nois is  the  middle  of  the  main  navigable  channel  of  the  Mississ- 
ippi river  at  the  places  where  the  nine  bridges  mentioned  in 
the  pleadings  cross  said  river, '  be  declared  the  final  order,  judg- 
ment, and  decree  of  this  court  in  this  cause. 

"Chas.  W.  Mullan, 
"Attorney  General  of  Iowa. 

''W.  H.  Stead, 
'^Attorney  General  of  Illinois.^' 

Per  Curiam:  In  consideration  whereof  and  of  the  decision 
of  this  court  reported  147  U.  S.  1,  it  is  ordered,  adjudged  and 
decreed  that  the  boundary  line  between  the  State  of  Iowa  and 
the  State  of  Illinois  is  the  middle  of  the  main  navigable  channel 
of  the  Mississippi  river  at  the  places  where  the  nine  bridges 
mentioned  in  the  pleadings  cross  said  river. 


OREGON  V,  HITCHCOCK. 

IN   EQUFTY. 
No.  16.  Origiiial.     Argued  April  5.  6.  1006.— Decided  April  23.  1006. 

In  the  absence  of  any  act  of  Congress  waiving  immunity  of  the  United 
States  or  consenting  that  it  be  sued  in  respect  to  swamp  lands,  either 
within  or  without  an  Indian  reservation,  or  of  any  act  of  Ck)ngre8s  assum- 
ing full  responsibility  in  behalf  of  its  wards,  the  Indians,  affecting  their 
rights  to  such  lands,  this  court  has  no  jurisdiction  of  an  action  brought 
by  a  State  against  the  Secretary  of  the  Interior  and  Commissioner  of 
the  General  Land  Office  to  enjoin  them  from  patenting  to  Indians  lands 
within  that  State,  claimed  by  the  State  \mder  the  swamp  land  acts. 
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The  fact  that  the  action  is  brought  by  a  State  against  the  Secretary  of  the 
Interior,  who  is  a  citizen  of  a  different  State,  does  not  give  this  Court 
jurisdiction  as  the  real  party  in  interest  is  the  United  States. 

It  is  not  the  province  of  the  courts  to  interfere  with  the  administration 
of  the  Land  Department,  and  until  the  land  is  patented  inquiry  as  to 
equitable  rights  comes  within  the  cognizance  of  the  Department  and 
the  courts  will  not  anticipate  its  action. 

By  leave  of  court  the  State  of  Oregon  filed  an  original  bill 
against  Ethan  A.  Hitchcock,  Secretary  of  the  Interior,  and 
William  A.  Richards,  Commissioner  of  the  General  Land  Office, 
to  restrain  the  defendants  from  allotting  or  patenting  to  any 
Indians  or  other  persons  certain  lands  within  the  limits  of  the 
Klamath  Reservation,  which  it  is  alleged  were  on  March  12, 
1860,  swamp  and  overflowed  lands,  and  praying  a  decree  es- 
tablishing the  title  of  the  State  of  Oregon  to  such  lands  and 
declaring  that  the  title  is  subject  only  to  such  right  of  tempo- 
rary and  terminable  occupation  as  may  exist  in  the  Indians  at 
present  occupying  the  said  reservation,  and  is  not  to  be  de- 
feated by  any  allotment,  patent,  agreement  or  other  arrange- 
ment. To  this  bill  the  defendants  filed  a  demurrer,  partly  on 
jurisdictional  grounds  and  partly  on  the  merits. 

For  a  clear  imderstanding  of  the  questions  presented  the  al- 
legations in  the  bill  must  be  stated.  It  is  alleged  that  the  de- 
fendant Hitchcock  is  a  citizen  of  the  State  of  Missouri,  the 
defendant  Richards  of  the  State  of  Wyoming;  that  by  an  act 
of  Congress,  approved  February  14,  1859,  11  Stat.  383,  Oregon 
was  admitted  into  the  Union;  that  by  an  act  approved  Sep- 
tember 28,  1850,  9  Stat.  519,  Congress  granted  to  the  State  of 
Arkansas  and  other  States  all  lands,  within  their  respective 
limits,  which  at  the  date  of  the  act  were  "swamp  and  over- 
flowed lands, "  and  by  reason  thereof  imfit  for  cultivation;  that 
by  an  act  of  March  12,  1860,  12  Stat.  3,  the  provisions  of  the 
last-named  act  were  extended  to  the  State  of  Oregon;  that  on 
February  14,  1859,  as  well  as  on  March  12,  1860,  the  United 
States  owned  in  fee  simple  a  large  region  and  body  of  land  ly- 
ing within  the  boundaries  of  the  State  of  Oregon,  which  said 
body  of  land  was  neither  reserved  nor  dedicated  to  any  public 
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use  and  was  free  from  any  claim  of  title  or  possession,  saving 
and  excepting  a  right  to  temporary  use  and  occupation  belong- 
ing to  certain  Indian  tribes;  that  within  this  large  body  of 
lands  were  three  tribes  or  bands  of  Indians — the  Klamaths,  the 
Modocs  and  the  Yahooskins — ^few  in  number,  that  number 
being  estimated  by  the  officials  of  the  United  States  in  charge 
at  from  1,200  to  1,500;  that  they  were  all  in  a  savage  state, 
uncivilized,  without  a  fixed  place  of  abode  and  roaming  from 
place  to  place  within  the  region;  that  they  had  no  other  kind 
of  tenure  or  title  than  that  which  they  and  their  ancestors  held 
from  time  immemorial  and  before  the  settlement  of  white  men 
in  the  territory;  that  on  October  14, 1864, 16  Stat.  707,  a  treaty 
was  negotiated  between  the  United  States  and  these  tribes  of 
Indians,  by  which  they  ceded  to  the  United  States  their  right, 
title  and  claim  to  all  these  lands,  except  a  certain  specified  and 
smaller  tract  within  the  original  out-boundaries,  which  was 
created  a  reservation  for  their  use;  that  said  reservation  was 
continued  in  the  occupation  of  the  Indians  according  to  the 
aboriginal  usages  and  customs  of  said  Indians  and  of  Indians 
generally,  without  any  claim  or  pretense  of  permanent  title  or 
individual  right  to  the  lands,  or  any  of  them,  and  without  any 
steps  taken  towards  conferring  the  ultimate  title  upon  them 
until  after  the  year  1899,  when  the  defendant  Hitchcock,  Sec- 
retary of  the  Interior,  directed  and  caused  a  large  portion  of 
the  lands  to  be  surveyed  and  divided  into  numerous  definite 
lots  or  tracts,  for  the  purpose  and  with  the  intention  of  allotting 
such  tracts  to  the  individual  members  of  the  tribes,  to  be  by 
them  held  in  severalty,  and  the  further  purpose  of  issuing  and 
delivering  to  each  of  them  a  patent  declaring  that  the  United 
States  holds  the  tract  allotted  in  trust  for  the  Indian  and  his 
heirs  for  a  period  of  twenty-five  years,  and  that  at  the  expira- 
tion of  such  period  it  will  convey  the  tract  to  him  or  his  heirs 
discharged  of  the  trust  and  free  from  all  incumbrances;  that 
in  this  the  defendant  Hitchcock  was  assuming  and  professing 
to  act  under  the  authority  of  the  act  of  Congress  of  February  8, 
1887,  24  Stat.  388;  that  within  the  reservation  made  by  the 
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treaty  of  1864  were  large  tracts,  which  had  been  and  were  on 
March  12,  1860,  swamp  and  overflowed  lands  and  unfit  for  cul- 
tivation, and  hence  under  the  act  of  March  12,  1860,  had  be- 
come the  property  of  the  State,  subject  only  to  the  right  of 
occupancy  on  the  part  of  the  Indians;  that  in  the  year  1902, 
before  any  patents  were  issued  and  while  the  surveying  and 
allotting  were  in  progress,  the  State  caused  an  examination  to 
be  made  for  the  purpose  of  ascertaining  the  tracts  which  on 
March  12,  1860,  were  swamp  and  overflowed  lands,  and  a  list 
prepared  of  them,  which  list  is  attached  to  the  bill  as  an  ex- 
hibit; that  it  presented  and  filed  that  list  with  the  surveyor 
general  of  the  United  States  for  the  State  of  Oregon,  together 
with  evidence  tending  to  prove  that  all  of  the  tracts  within  the 
list  had  been  and  were  on  March  12,  1860,  swamp  and  over- 
flowed lands  and  rendered  thereby  imfit  for  cultivation,  which 
evidence  was  found  and  certified  by  the  surveyor  general  to  be 
sufficient.  That  thereupon  the  State  selected  and  claimed  said 
tracts  as  granted  to  it  by  the  act  of  Congress  of  March  12, 1860, 
and  applied  to  the  proper  officers  of  the  United  States  to 
inquire  into  and  consider  the  claims  of  the  State;  that  this  ap- 
plication and  the  evidence  was  submitted  to  the  defendant 
Richards,  as  Commissioner  of  the  General  Land  Office,  and  on 
November  18,  1903,  the  Acting  Commissioner  denied  and 
rejected  the  claim  upon  the  sole  ground  that  the  lands,  whether 
swamp  and  overflowed  or  not,  were  not  granted  to  the  State  of 
Or^on  by  the  act  of  Congress.  From  this  decision  an  appeal 
was  taken  to  the  Secretary  of  the  Interior,  and  the  decision  of 
the  Land  Office  aflSrmed. 

Mr.  Charles  A.  Keigmn,  with  whom  Mr.  Andrew  M.  Craw- 
ford and  Mr.  WHliam  B.  Matthews  were  on  the  brief,  for  com- 
plainant: 

The  objection  taken  by  the  demurrer  to  the  jurisdiction  of 
the  court  is  met  by  the  decision  in  the  recent  case  of  Minnesota 
V.  Hitchcock,  185  U.  S.  373.  The  statute  of  1901  was  necessary 
only  because  of  the  difficulty  of  making  the  Indians  parties. 
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which  would  have  defeated  the  original  jurisdiction  of  this 
court.  The  statute  was  passed  to  enable  the  United  States  to 
be  the  defendant  on  account  of  its  absence  of  interest  in  the 
suit  and  not  on  account  of  the  immunity  of  the  Government 
from  suit. 

Nor  is  a  statute  or  other  express  warrant  necessary  to  enable 
a  suit  affecting  the  interest  of  the  Government  to  be  main- 
tained against  its  officers.  The  immunity  of  the  sovereign 
from  suit  does  not  extend  to  those  who  act  for  it;  and  the  con- 
cern of  the  sovereign  in  the  subject  matter  of  a  controversy 
does  not  preclude  the  jurisdiction  of  the  courts.  While  the 
State  may  not  be  directly  sued,  the  acts  of  those  who  assume 
to  act  for  the  State  may  be  examined,  and  such  acts  may  be 
enjoined  even  when  taken  or  proposed  to  be  taken  by  direct 
authorization  of  the  sovereign.  Even  the  fact  that  the  State 
has  the  entire  ultimate  interest  in  the  controversy,  and  is  solely 
to  be  affected  by  the  judgment,  does  not  prevent  the  mainte- 
nance of  the  action  against  the  proper  officers  of  the  State. 
Osbom  V.  Uniied  States  Bank,  9  Wheat.  738;  United  States  v. 
Peters,  5  Cranch,  115;  Davis  v.  Gray,  16  Wall.  203;  Alien  v. 
R.  R.  Co.,  114  U.  S.  311;  Board  of  Ldquidatim  v.  McComb,  92 
U.  S.  531;  Hagood  v.  Southern,  117  U.  S.  52;  In  re  Ayres,  123 
U.  S.  443;  Pennoyer  v.  McConnavghy,  140  U.  S.  1;  Rolston  v. 
Crittenden,  120  U.  S.  390;  Reagan  v.  Loan  and  Trust  Co.,  154 
U.  S.  362;  Ex  parte  Tyler,  149  U.  S.  164.       . 

Where  a  Federal  officer  is  made  defendant,  it  is  no  objection 
to  the  jurisdiction  that  the  controversy  involves  the  property 
or  otherwise  concerns  the  interest  of  the  United  States;  nor 
is  it  necessary,  the  case  being  of  the  character  in  which  a  state 
officer  might  be  sued,  that  the  Government  should  consent  to 
the  suit  being  brought.  United  States  v.  Lee,  106  U.  S.  196; 
Meigs  v.  McClung,  9  Cranch,  11;  Grisar  v.  McDowell,  6  Wall. 
363;  Brcywn  v.  Huger,  21  How.  305;  United  States  v.  Schurz, 
102  U.  S.  378;  Nobk  v.  Logging  Co.,  147  U.  S.  165. 

In  cases  where  jurisdiction  is  asserted  on  the  ground  of  di- 
verse citizenship,  the  Federal  courts  look  only  to  the  citizen- 
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ship  of  the  parties  named  on  the  record,  without  regard  to 
their  relationship  to  the  cause  or  to  the  citizenship  of  those  who, 
though  not  parties,  are  the  real  parties  in  interest.  Childress 
V.  Eimry,  8  Wheat.  642;  Rice  v.  Houston,  13  Wall.  66;  Bon- 
nafee  v.  Williams,  3  How.  574;  Dodge  v.  TvUeys,  144  U.  S.  451; 
1  Foster's  Federal  Practice,  3d  ed.  §  19.  The  same  rule  ap- 
plies where  the  defendant  is  sued  in  a  purely  official  capacity 
and  the  real  interest  is  in  the  State  of  which  he  is  an  officer. 
Dam  V.  Gray,  16  Wall.  203. 

With  respect  to  the  suggestion  that  the  jurisdiction  might 
be  ousted  if  one  of  the  defendants  should,  in  the  progress  of  the 
suit,  be  succeeded  by  a  citizen  of  the  complainant  State,  the 
rule  seems  to  be  settled,  that,  if  the  jurisdiction  is  properly 
acquired  by  reason  of  the  diverse  citizenship  of  the  original 
parties,  it  is  not  defeated  by  such  a  change  of  parties  as  brings 
citizens  of  the  same  State  upon  opposite  sides  of  the  record. 
1  Foster's  Federal  Practice,  §  19;  Stewart  v.  Dunham,  115  U.  S. 
61;  Phelps  v.  Oakes,  117  U.  S.  236;  Anderson  v.  WaU,  138 
U.  S.  707;  Tug  River  Co,  v.  Brigel,  86  Fed.  Rep.  818. 

As  a  second  additional  ground  of  jurisdiction  the  present 
cause  is  within  that  clause  of  the  Constitution  which  extends 
the  judicial  power  of  the  Federal  courts  '*  to  all  cases  in  law  and 
equity  arising  under  this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority. ''  In  this  case,  the  State  claims  the  land  under  one 
of  the  laws  of  the  United  States,  the  swamp  land  grant  of  Con- 
gress, and  the  defendants  assert  their  right  to  control  and  dis- 
pose of  the  lands  as  the  property  of  the  United  States  in  virtue 
of  an  act  of  Congress  passed  in  1848,  of  a  treaty  made  with  the 
Indians  in  1864,  and  of  a  statute  enacted  in  1887.  There  can 
be  no  question  of  the  fact  that  the  case  is  within  the  class  de- 
fined in  the  last  quoted  clause  of  the  Constitution. 

The  general  rule  that  until  patent  is  issued  the  courts  will 

not  interfere  with  the  Land  Department  does  not  apply  to  a 

case  like  this.    Upon  the  averments  of  the  bill,  and  upon  the 

law  applicable  to  the  facts  stated,  the  State  of  Oregon  has  in  the 
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lands  a  vested  title  such  as  is  recognized  and  protected  by  the 
courts.  Though  the  legal  title  remains  in  the  United  States,  it 
so  remains  only  for  the  purpose  of  being  transferred  to  the 
State;  and  though  the  legal  title  is  under  the  control  of  the 
Secretary  of  the  Interior,  the  equitable  title  in  the  State  is  one 
which  that  officer  is  bound  to  respect,  and  which  he  cannot 
arbitrarily  destroy  or  impair.  Cornelius  v.  Kessel,  128  U.  S. 
456,  461;  Brovm  v.  Hitchcock,  173  U.  S.  473,  478. 

The  duty  of  the  courts  in  a  proper  case,  to  respect  an  equi- 
table title  is  equally  clear.  The  State  being  entitled  to  have  the 
lands  patented,  she  is,  so  far  as  her  right  to  be  protected  is  con- 
cerned, in  as  favorable  a  situation  as  if  patents  had  been,  as 
they  should  be,  issued.  Simmons  v.  Wagner,  101  U.  S.  260; 
Stark  V.  Starr,  6  Wall.  402. 

•  So,  imiversally,  the  right  conferred  by  a  complete  entry, 
wanting  only  patent  to  consummate  legal  title,  is  property;  the 
land  is  not  subject  to  other  entry,  and  it  is  taxable  as  private 
property.  Carroll  v.  Sajford,  3  How.  441 ;  Witherspoon  v.  Dun- 
can, 4  Wall.  210;  Railway  Co.  v.  PrescoU,  6  Wall.  603;  Railroad 
Co.  V.  Price  Co.,  133  U.  S.  496;  Cornelius  v.  Kessel,  128  U.  S. 
456.  See  also  French  v.  Fyan,  93  U.  S.  169;  Barney  v.  Dolph, 
97  U.  S.  652. 

Mr.  F.  W.  Clements,  Assistant  Attorney,  and  Mr.  A.  C.  Camp- 
bell, Special  Assistant  to  the  Attorney  General,  with  whom 
Mr.  F.  L.  Campbell,  Assistant  Attorney  General,  was  on  the 
brief,  for  defendants: 

The  case  does  not  belong  to  that  class  wherein  this  court  has 
original  jurisdiction.  The  judicial  power  belonging  to  the 
United  States  is  conferred  by  Article  III  of  the  Constitution, 
and  its  limits  are  defined  by  the  second  section. 

The  mere  fact  that  the  State  is  the  complainant  is  not 
conclusive.  Taylor's  Jurisdiction  Supreme  Court,  §  30;  Min- 
nesota V.  Hitchcock,  185  U.  S.  373,  where  jurisdiction  was 
conferred  by  special  act  of  Congress.  See  also  California  v. 
Southern  Pacific  Co.,  157  U.  S.  229. 
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But  if  it  were  conceded  that  the  United  States  is  the  real 
party  in  interest  and  would  be  directly  affected  by  the  decree, 
the  court  is  without  jurisdiction  because  the  Government  can- 
not be  made  a  party  defendant  in  any  court  without  its  con- 
sent, and  consent  has  not  been  given  in  an  action  such  as  is 
here  under  consideration.  United  States  v.  Lee,  106  U.  S. 
196. 

If  it  be  conceded  that  the  doctrine  is  limited,  or  that  it  has 
no  application  to  a  case  like  the  one  at  bar,  or  that  the  de- 
fendants as  officers  of  the  Government  are  the  proper  parties 
to  the  action,  this  court,  although  it  might  have  appellate, 
would  not  have  original,  jurisdiction.  In  such  case  the  proper 
forum  for  the  institution  of  the  suit  would  be  the  Supreme 
Court  of  the  District  of  Columbia.  United  States  v.  Schurz, 
102  U.  S.  378;  Union  River  Logging  Company,  147  U.  S.  165; 
Brawn  v.  Hitchcock,  173  U.  S.  473.  An  injunction  against  in- 
dividuals as  officers  of  the  Government  is  limited  to  a  suit  such 
as  is  authorized  by  law  and  where  the  act  enjoined  is  purely 
ministerial  in  character.  Taylor's  Jurisdiction  of  Supreme 
Court,  §  48;  In  re  Ayers,  123  U.  S.  443.  The  acts  here  sought 
to  be  restrained  are  not  ministerial  in  character.  Mississippi 
V.  Johnson,  4  Wall.  475;  United  States  v.  Schurz,  102  U.  S.  378. 

The  complainant  has  no  interest  in  the  subject  matter  of  the 
action.  The  lands  are  subject  to  allotment  among  the  In- 
dians. Neither  have  the  defendants  any  interest  in  the  subject 
matter  of  the  action  as  individuals,  Minnesota  v.  Hitchcock, 
supra. 

Persons  whose  interests  would  be  affected  by  a  decree  are 
not  made  parties.  If  made  parties  the  jurisdiction  of  the 
court  would  be  defeated,  if  otherwise  it  had  jurisdiction. 

The  allottee  Indians  are  interested  parties  and  will  be  ma- 
terially affected  by  a  decree  in  favor  of  the  State;  therefore 
they  should  be  made  parties.  Shields  v.  Barrow,  17  How.  130; 
Chadbovme's  ExecvJUrrs  v.  Coe,  10  U.  S.  App.  78.  As  the  allot- 
tees are  residents  of  Oregon  and  citizens  thereof.  Matter  of  Heff, 
197  U.  S.  488,  if  they  are  made  parties  the  jurisdiction  of  the 
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court  would  for  that  reason,  be  ousted.  California  v.  Sovthem 
Pacific  Company,  157  U.  S.  229;  Minnesota  v.  Northern  Secwr- 
ities  Company,  184  U.  S.  199,  245. 

The  legal  title  to  the  lands  mvolved  is  in  the  United  States. 
The  State  admits  they  are  burdened  with  the  Indian  right  of 
occupancy.  It  is  settled  law  that  until  the  Indian  right  of 
occupancy  to  lands  has  been  extinguished  the  Indian  Bureau, 
of  which  the  Secretary  of  the  Interior  is  the  head,  has  juris- 
diction and  control  over  the  lands  so  occupied.  United  States 
V.  Thomas,  151  U.  S.  577.  Until  the  legal  title  to  the  land 
passes  from  the  Government  inquiry  as  to  all  equitable  rights 
comes  within  the  cognizance  of  the  Land  Department.  Brovm 
V.  Hitchcock,  173  U.  S.  473;  Humbird  v.  Avery,  195  U.  S.  480, 
502. 

The  State  admits  in  the  bill  of  complaint  that  there  has  been 
no  finding  by  the  Land  Department,  of  which  the  Secretary  of 
the  Interior  is  the  head,  that  the  lands  were  swamp  or  over- 
flowed in  character  on  March  12,  1860.  Until  such  finding  is 
made  and  patent  issued  the  grant  is  in  process  of  administra- 
tion. Michigan  Land  &  Lumber  Company  v.  Rtist,  168  U.  S. 
589,  591;  New  Orleans  v.  Paine,  147  U.  S.  261,  266. 

Mr.  Justice  Brewer,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  question  of  jurisdiction  of  course  precedes  any  inquiry 
into  the  merits.  By  sec.  2  of  art.  Ill  of  the  Constitution  and 
sec.  687,  Rev.  Stat.,  this  court  has  original  jurisdiction  of  a  suit 
brought  by  a  State  against  citizens  of  other  States.  Pennsyl- 
vania V.  Quicksilver  Company,  10  Wall.  553;  Wisconsin  v.  Pel- 
ican Insurance  Company,  127  U.  S.  265,  287,  and  cases  cited  in 
the  opinion;  California  v.  Southern  Pacific  Company,  157  U.  S. 
229,  258;  Minnesota  v.  Hitchcock,  185  U.  S.  373.  But  the  con- 
tention is  that  the  United  States  is  the  real  party  in  interest  as 
defendant,  that  it  cannot  be  sued  without  its  consent,  and  that 
it  has  given  no  consent.    While  the  nominal  defendants  are 
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citizens  of  a  State  other  than  Oregon,  yet  they  have  no  interest 
whatever  in  the  controversy,  and  if  a  decree  be  rendered  against 
them  in  favor  of  the  State  it  will  not  affect  their  interests  but 
bind  and  determine  the  rights  of  the  United  States,  the  real, 
substantial  defendant.  It  is  further  said  that  if  there  is  any 
other  interest  adverse  to  the  plaintiff  it  belongs  to  the  Klamath 
Indians,  who  are  not  made  parties,  and  that  the  rule  in  equity 
is  not  to  determine  a  suit  without  the  presence  of  the  parties 
really  to  be  affected  by  the  decree.  Califomia  v.  Southern  Pa- 
cific Company,  supra. 

The  question  of  jurisdiction  in  a  case  very  similar  to  this  was 
fully  considered  in  Minnesota  v.  Hitchcock,  supra.  There,  as 
here,  a  State  was  plaintiff,  and  the  suit  was  brought  against 
the  Secretary  of  the  Interior  and  the  Commissioner  of  the  Gen- 
eral Land  Office  to  restrain  them  from  selling  school  sections  16 
and  36  in  what  was  known  as  the  '^  Red  Lake  Indian  Reserva- 
tion. "  This  suit  is  brought  by  a  State  against  the  same  officers, 
to  restrain  them  from  allotting  and  patenting  in  severalty 
swamp  lands  within  the  Klamath  Indian  Reservation.  In  that 
case  we  said  (p.  387): 

"Now,  the  legal  title  to  these  lands  is  in  the  United  States. 
The  officers  named  as  defendants  have  no  interest  in  the  lands 
or  the  proceeds  thereof.  The  United  States  is  proposing  to  sell 
them.  This  suit  seeks  to  restrain  the  United  States  from  such 
sale,  to  divest  the  Government  of  its  title  and  vest  it  in  the 
State.  The  United  States  is,  therefore,  the  real  party  affected 
by  the  judgment  and  against  wliich  in  fact  it  will  operate,  and 
the  officers  have  no  pecuniary  interest  in  the  matter.  If 
whether'  a  suit  is  one  against  a  State  is  to  be  determined,  not 
by  the  fact  of  the  party  named  as  defendant  on  the  record,  but 
by  the  result  of  the  judgment  or  decree  which  may  be  entered, 
the  same  rule  must  apply  to  the  United  States.  The  question 
whether  the  United  States  is  a  party  to  a  controversy  is  not 
determined  by  the  merely  nominal  party  on  the  record  but  by 
the  question  of  the  effect  of  the  judgment  or  decree  which  can 
be  entered." 


Digitized  by  CjOOQ IC 


70  OCTOBER  TERM,  1905. 

Opinion  of  the  Ck)urt.  202  U.  S. 

It  is  true  in  that  case  we  sustained  the  jurisdiction  of  this 
court,  but  we  did  so  by  virtue  of  the  act  of  March  2,  1901,  31 
Stat.  950,  which  was  held  to  be  a  consent  on  the  part  of  the 
United  States  to  be  sued  in  respect  to  school  lands  within  an 
Indian  reservation  and  an  acceptance  by  the  Government  of 
full  responsibility  for  the  result  of  the  decision,  so  far  as  the 
Indians,  its  wards,  were  concerned.  But  neither  of  the  two 
facts  deemed  essential  to  the  maintenance  of  that  suit  appear 
in  this.  There  is  no  act  of  Congress  waiving  immimity  of  the 
United  States  or  consenting  that  it  be  sued  in  respect  to  swamp 
lands,  either  within  or  without  an  Indian  reservation,  and  there 
is  no  act  of  Congress  assuming  full  responsibility  in  behalf  of 
its  wards,  the  Indians,  for  the  result  of  any  suit  affecting  their 
rights  in  these  lands.  It  is  unnecessary  to  repeat  all  that  was 
said  in  that  opinion  in  reference  to  these  matters.  It  is  suffi- 
cient to  refer  to  it  for  a  full  discussion  of  the  question. 

Again,  it  must  be  noticed  that  the  legal  title  to  all  these 
tracts  of  land  is  still  in  the  Government.  No  patents  or  con- 
veyances of  any  kind  have  been  executed.  There  has  been  no 
finding  or  adjudication  by  the  Land  Department  that  the  lands 
referred  to  were  swamp  or  overflowed  on  March  12,  1860.  Un- 
der those  circumstances  it  is  not  a  province  of  the  courts  to 
interfere  with  the  Land  Department  in  its  administration.  So 
far  as  a  grant  of  swamp  lands  is  claimed,  it  must  be  held  that 
the  grant  is  in  process  of  administration,  and,  imtil  the  legal 
title  passes  from  the  Government,  inquiry  as  to  equitable  rights 
comes  within  the  cognizance  of  the  Land  Department.  Courts 
may  not  anticipate  its  action  or  take  upon  themselves  the  ad- 
ministration of  the  land  grants  of  the  United  States.  New 
Orleans  v.  Paine,  147  U.  S.  261,  266;  Michigan  Land  &  Lumber 
Company  v.  Rust,  168  U.  S.  589,  591;  United  States  v.  Thomas, 
151  U.  S.  577;  Brown  v.  Hitchcock,  173  U.  S.  473;  Humbird 
V.  Avery,  195  U.  S.  480,  502,  503. 

For  these  reasons  the  demurrier  is  sustained  and  the  bill  is 

Dismissed. 
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No.  225.     Argued  April  12, 1906.— DMided  April  23, 1906. 

Every  part  of  the  consideration  for  a  contract  goes  equally  to  the  whole 
promise,  and  if  any  part  of  it  is  contrary  to  public  policy  the  whole  promise 
faUs. 

A  contract  to  deliver  property  at  an  agreed  price  within  the  duration  of  a 
specified  session  of  Congress,  it  being  understood  that  a  part  of  the  con- 
sideration is  that  the  person  to  whom  the  property  is  to  be  conveyed 
b  to  endeavor  to  sell  it  to  the  United  States  and  to  procure  legislation 
to  that  end — he  not  being  under  obligation  to  take  and  pay  for  the  prop- 
erty— is  void  as  against  public  policy  and  specific  performance  will  not 
be  enforced. 

The  facts  are  stated  in  the  opinion. 

Mr,  Heber  J.  May  for  appellant: 

The  appellant  is  entitled  to  a  decree  of  specific  performance 
in  equity.  It  is  not  enough  that  there  is  a  remedy  at  law;  it 
must  be  plain  and  adequate,  or  in  other  words,  as  practical 
and  as  efficient  to  the  ends  of  justice  and  its  prompt  adminis- 
tration, as  the  remedy  in  equity.  Tyler  v.  Savage,  143  U.  S. 
79,  95;  Leiois  v.  Cocks,  23  Wall.  466,  470;  BwMrd  v.  Homton, 
119  U.  S.  347,  352;  Insurance  Co.  v.  Bailey,  13  Wall.  616,  621; 
Drexel  v.  Bemey,  142  U.  S.  241,  252;  CathcaH  v.  Robinson, 
5  Pet.  264;  Bayse's  Executors  v.  Grundy,  3  Pet.  210. 

The  controversy  here  is  solely  between  the  appellant  and 
appellee,  and  no  third  person  can  be  affected  by  its  settlement 
in  equity,  and  equity  will  look  through  the  form  of  the  trans- 
action and  adjust  the  equities  of  the  parties.  Drexel  v.  Bemey, 
122  U.  S.  241,  254;  SmiOt  v.  FeUon,  43  N.  Y.  419;  WiOard  v. 
Tayloe,  8  Wall.  557;  Hodges  v.  Rowing,  58  Connecticut,  12. 

»  Originally  docketed  as  HazeUon  v.  MiUer, 
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The  attempt  of  the  appellee  to  arbitrarily  avoid  the  per- 
formance of  his  agreement  comes  clearly  within  the  doctrine 
of  this  com-t  laid  down  in  Union  Pacific  Ry.  Co.  v.  Chicago  &c. 
Ry.  Co.,  163  U.  S.  564,  600.  The  exercise  of  jurisdiction  by 
courts  of  equity  prevents  the  intolerable  travesty  of  justice 
involved  in  permitting  parties  to  refuse  performance  of  their 
contracts  at  pleasure  by  electing  to  pay  damages  for  the  breach. 

The  rule  laid  down  in  the  text-books  upon  the  subject  is 
in  consonance  with  the  decisions,  and  both  justify  a  court  of 
equity  in  exercising  jurisdiction.    Story's  Equity  Jur.  §  746. 

Compensation  for  damages  would  not  be  adequate  relief. 
Snell's  Equity,  p.  461 ;  Willard's  Eq.  p.  279. 

The  contract  was  not  against  public  policy.  The  case  pre- 
sented is  different  from  that  in  Tool  Co.  v.  Norris,  2  Wall.  45, 
and  that  in  Marshall  v.  B.  &  0.  R.  R,  Co.,  16  How.  314.  There 
was  nothing  in  the  nature  of  contingent  compensation  or  for 
the  performance  of  any  services  before  Congress,  and  the  case 
falls  within  the  class  of  those  held  valid  in  Taylor  v.  Bemiss, 
110  U.  S.  42;  Stanton  v.  Embrey,  93  U.  S.  546,  and  NvU  v. 
Knut,  200  U.  S.  12. 

The  allegations  of  the  bill,  which  are  admitted  by  the  de- 
murrer, show  that  neither  the  committees  of  Congress  nor  Con- 
gress itself,  was  misled  by  anything  the  appellant  did  in  the 
transaction  with  them,  nor  was  there  any  attempt  on  the  part 
of  appellant  to  mislead  them.  His  labors,  performed  partially 
at  their  request,  undoubtedly  served  to  furnish  reliable  infor- 
mation in  fixing  the  location  and  purchase  of  the  site  for  a  hall 
.of  records,  and  aided  in  the  passage  of  statutes  upon  the  sub- 
ject which  are  well  guarded  in  their  provisions,  and  the  very 
provisions  of  which  repel  the  suggestion  of  fraud  or  misguidance 
in  their  enactment.  32  Stat.  1039,  1212,  §  16.  The  statutes, 
as  the  result  of  the  transaction,  are  beneficial  to  the  interest 
of  the  United  States  and  not  injurious  to  it.  There  was  no  de- 
sign to  prejudice  the  pubUc  interest,  and  such  design  must 
clearly  appear  to  warrant  a  court  in  denouncing  a  contract 
void.    Richardson  v.  Mellish,  2  Bing.  229,  243;  Nichols  v.  Cabe, 
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3  Head  (Tenn.),  92, 96;  Hertz  v.  Wilder,  10  La.  Ann.  199;  Green- 
hood  on  Pub.  Pol.,  rule  129,  p.  116.  See  also  Richardson  v. 
Dvbvque  and  Sioux  City  R,  Co.,  26  Iowa,  191,  202;  Kellogg  v. 
Larkin,  2  Pinney  (Wis.),  123;  Swann  v.  StDann,  21  Fed.  Rep. 
299. 

The  objection  that  a  contract  is  void  by  reason  of  public 
policy  is  not  entertained  out  of  regard  for  the  party  making  it, 
but  to  promote  the  public  interest.  Greenh.  Pub.  Pol.  126; 
Kellon  V.  MiUiken,  2  Cold.  (Tenn.)  410, 415;  StiUman  v.  Looney, 
3  Cold.  20,  22;  Kimbrovgh  v.  Lane,  11  Bush  (Ky.),  556,  564; 
Summerlin  v.  Livingston,  15  L.  &  Am.  519. 

It  must  be  found  that  the  agreement  here,  or  the  allegations 
of  the  bill,  make  out  such  a  case  as  will  avoid  the  transaction 
for  the  sake  of  pubUc  poUcy;  or  to  avoid  injury  to  the  public, 
without  reference  to  the  conduct  of  individuals.  Shrewsbury 
&  Birmingham  R,  Co.  v.  London  &c,  R.  Co.,  4  Delg.  M.  &  G. 
115,  135;  Simpson  v.  Lord  Hoioden,  1  R.  Cases,  326,  App.  335. 

But,  even  if  this  contract  can  be  construed  to  be  one  for  the 
performance  of  service  before  a  legislative  body  or  its  commit- 
tees for  a  contingent  compensation,  it  is  not  against  public 
policy  and  it  is  valid  and  binding  upon  the  appellee. 

In  Lyons  v.  Mitchell,  36  N.  Y.  235,  it  is  said  that  it  is  allow- 
able to  employ  counsel  to  appear  before  the  legislature  itself, 
to  advocate  or  oppose  a  measure  in  which  the  individual  has 
an  interest,  for  an  honest  purpose,  avowed  to  the  body  before 
which  the  appearance  is  made,  and  by  the  use  of  just  argument 
and  sound  reasoning.  See  also  Trist  v.  Child,  21  Wall.  441,  450; 
Rowland  v.  Copn,  47  Barb.  653,  where  it  is  said  that  where  an 
agent  is  employed  to  negotiate  with  the  Government,  it  would 
be  presumed  that  it  was  the  contemplation  of  the  parties  that 
he  should  use  only  proper  methods  in  transacting  the  busineas. 

Interested  claimants,  whose  interests  are  to  be  affected  by 
l^islation,  may,  both  morally  and  legally,  for  the  protection 
and  advancement  of  their  own  interests,  use  all  means  of  per- 
suasion which  do  not  come  too  near  bribery  or  corruption;  but 
the  promise  of  any  personal  advantage  to  a  legislator  would  be 
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void.  2  Parsons  Contracts  6th  ed.  919;  Marshall  v.  B.  &  0, 
R,  R.  Co.,  16  How.  314;  Harris  v.  Roof,  10  Barb.  489;  Cop- 
peck  V.  Boioer,  4  M.  &  W.  361;  Fidler  v.  Dame,  18  Pick.  472; 
Hatzfield  v.  Gulden,  7  Watts,  152;  Gulick  v.  Ward,  5  Halst.  87. 

This  court  has  uniformly  held  contracts  with  attorneys  for 
contingent  fees  to  prosecute  claims  against  the  Government, 
either  in  courts,  before  the  departments,  or  before  Congress, 
valid  where  the  contracts  provided  for  and  the  services  ren- 
dered were  only  legitimate  professional  services,  and  has  con- 
sistently drawn  the  distinction  between  that  class  of  contracts 
and  contracts  that  contemplate  the  use  and  exercise  of  personal 
influence  or  lobby  services,  or  where  such  influences  or  services 
have  been  rendered.  Wylie  v.  Cox,  15  How.  416;  Marshall  v. 
B.  &,  0.  R.  R.  Co,,  16  How.  335;  Tool  Co.  v.  Nmris,  2  Wall. 
45;  Trist  v.  Child,  21  WaU.  441 ;  Wright  v.  Tibbets,  91  U.  S.  252; 
Stanton  v.  Embrey,  93  U.  S.  548;  Oscanyan  v.  Arms  Co.,  103 
U.  S.  261;  Taylcyr  v.  Bemiss,  110  U.  S.  42;  BaU  v.  HalseU,  161 
U.  S.  80;  Spalding  v.  Mason,  161  U.  S.  375;  Nutt  v.  Knut,  200 
U.  S.  12;  Kansas  Pacific  Ry.  v.  McCoy,  8  Kansas,  359;  McBrat- 
ney  v.  Chandler,  22  Kansas,  482. 

The  agreement  is  not  objectionable  on  the  ground  of  want 
of  mutuality.  If  it  were,  it  was  cured  by  the  election  of  the 
appellant  to  purchase  under  the  contract  within  the  time  spec- 
ified therein,  and  having  notified  the  appellee  of  such  election 
and  tendered  him  the  purchase  money,  a  contract  of  sale  be- 
tween the  parties  was  thereby  perfected,  and  a  court  of  equity 
will  decree  the  specific  execution  thereof.  Young  v.  Paul,  10 
N.  J.  Eq.  401,  406;  Richards  v.  Green,  26  Connecticut,  536; 
McFarson's  Appeal,  11  Pa.  St.  503;  Smith  and  Fleck's  Appeal, 
69  Pa.  St.  474;  Grove  v.  Hodges,  55  Pa.  St.  504,  516,  517;  Fry 
on  Spec.  Perf.  §§  297,  298,  299;  Waterman  on  Spec.  Perf.,  267, 
268,  note  1;  WUhrd  v.  Tayhe,  8  Wall.  557;  Brovm  v.  Slee,  103 
Wisconsin,  828;  Watts  v.  Kellar,  56  Fed.  Rep.  1;  22  Am.  & 
Eng.  Ency.  of  Law  1st  ed.,  910-913,  925,  par.  3;  Breioer  v. 
Herbert,  30  Maryland,  301;  Sedgwick  v.  Stanton,  14  N.  Y.  289; 
Raymond  v.  San  Gabriel  Co.,  53  Fed.  Rep.  885. 
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The  wife  was  not  a  necessary  party.  There  is  nothing  in  the 
record  to  show  that  the  defendant  has  a  wife,  much  less  that  she 
has  refused  to  sign  a  deed.  It  is  a  simple  case  of  repudiation. 
Barbovr  v.  Hickey,  2  App.  D.  C.  207,  has  no  application  here. 
At  that  time  the  wife  was  compelled  to  separately  acknowledge 
the  deed.  This  has  been  abolished.  Section  493,  Code  D.  C. 
See  Young  v.  Paul,  10  N.  J.  Eq.  401. 

No  reUef  is  or  could  be  sought  against  her.  She  is  not  a  party 
to  the  contract.  Fry  on  Spec.  Perf.  §  299;  Wood  v.  GriffiOi,  1 
Swanst.  55;  2  Story,  Eq.  Jur.  §.779;  Clark  et  al.  v.  Reins,  12 
Gratt.  98;  Cody  v.  Gale,  5  W.  Va.  547,  565.  It  is  true  that  the 
deed  prepared  for  the  defendant  to  sign  contains  the  surname 
of  his  supposed  wife,  but  it  was  not  necessary  to  make  and 
tender  any  such  deed.    WiUard  v.  Tayloe,  8  Wall.  572. 

Mr.  J.  J.Darlington  for  appellee: 

The  agreement  sued  upon,  not  being  mutually  enforcible,  was 
not  one  to  be  specifically  enforced  in  equity.  Marble  Company 
V.  Ripley,  10  Wall.  359.  No  attempt  is  made  to  sustain  the 
burden  which  the  law  casts  upon  an  attorney,  dealing  with  his 
client,  to  show  that  the  contract  was  in  all  respects  a  fair  one, 
and  that  the  latter's  interests  were  fully  protected.  Gibson  v. 
Jeyes,  6  Ves.  268;  Savery  v.  King,  5  H.  L.  C.  655;  Hunter  v. 
Atkins,  3  Myl.  &  K.  113,  135;  Dunn  v.  Record,  63  Maine,  17; 
Bumham  v.  Hezelton,  82  Maine,  495. 

The  jurisdiction  for  specific  performance  extends  only  to 
cases  in  which  "the  specific  thing  or  act  contracted  for, 
and  not  mere  pecimiary  compensation, ''  is  the  remedy  or 
redress  necessary  to  the  complainant's  relief.  Adams  Eq. 
*83. 

A  contract,  not  to  prosecute  before  Congress,  acting  in  a 
qua^  judicial  capacity,  a  claim  of  right,  but  to  seek  to  obtain 
from  it,  in  its  purely  legislative  capacity,  and  for  a  contingent 
compensation,  a  contract  of  purchase  or  other  advantage  or 
benefit  to  which  the  other  party  to  the  contract  has  no  legal 
claim,  is  against  public  policy  and  void. 


Digitized  by  CjOOQ IC 


76  OCTOBER  TERM,  1905.      - 

Opinion  of  the  Court.  202  U.  S. 

Of  the  many  instances  in  which  this  court,  and  other  courts, 
have  sustained  agreements  for  contingent  fees  for  services  be- 
fore C!ongress  and  before  the  departments,  the  cases,  without 
exception,  involved  contracts  for  the  prosecution  of  claims  for 
the  collection  of  debts.  They  are,  without  exception,  cases  for 
the  prosecution  of  legal  causes  of  action,  tried  before  courts 
wherever  there  were  courts  possessing  the  jurisdiction  to  try 
them,  and  before  Congress  and  the  departments,  where,  be- 
cause of  the  absence  of  such  jurisdiction  in  the  courts,  those 
bodies  were  appealed  to  in  a  qiiasi  judicial  capacity,  not  to 
make  laws,  but  to  pass  upon  the  merits  of  money  demands, 
and  to  award  execution  or  provide  for  their  payment  to  the 
extent  that  they  were  found  just  and  legal.  See  Ball  v.  Hal- 
sellj  161  U.  S.  80.  A  claim  is  "a  demand  of  some  matter  as 
of  right  made  by  one  person  upon  another,  to  do  or  to  forbear 
to  do  some  act  or  thing  as  a  matter  of  duty.''  Priggs  v. 
Pennsylvania,  16  Pet.  615,  and  a  contingent  fee  contract  with 
relation  to  it  is  legal. 

Any  agreement  for  a  contingent  fee,  to  be  paid  on  the  passage 
of  a  legislative  act,  would  be  illegal  and  void,  because  it  would 
be  a  strong  incentive  to  the  exercise  of  personal  and  sinister 
influences  to  effect  the  object.  It  matters  not  that  nothing 
improper  was  done,  or  was  expected  to  be  done,  by  the  plain- 
tiff. It  is  enough  that  such  is  the  tendency  of  the  contract, 
that  it  is  contrary  to  sound  moraUty  and  public  policy,  leading 
necessarily,  in  the  hands  of  designing  and  corrupt  men,  to  im- 
proper tampering  with  members,  and  the  use  of  an  extraneous, 
secret  influence  over  an  important  branch  of  the  Government. 
Clippenger  v.  Hejibaughj  5  W.  &  S.  315;  Marshall  v.  B,  &  0. 
R,  R.  Co.,  16  How.  314;  Wood  v.  McCann,  6  Dana  (Ky.),  266. 

The  law  meets  even  the  suggestion  of  evil,  and  strikes  dowTi 
the  contract  from  its  inception.  Tool  Company  v.  Norris,  2 
Wall.  45;  McMuUm  v.  Hoffman,  176  U.  S.  648. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 
This  is  a  bill  for  the  specific  performance  of  a  contract  dated 
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December  11,  1902,  to  sell  for  nine  thousand  dollars,  at  any 
time  during  the  then  present  session  of  Congress,  "and  such 
additional  time  as  may  be  necessary  for  settlement  under  ap- 
propriation by  that  Congress,''  part  of  a  lot  in  a  square  which 
Congress  now  has  voted  to  acquire  for  the  erection  of  a  hall  of 
records.  The  bill  was  brought  against  one  Miller.  Recently 
Miller's  death  was  suggested  and  his  heirs  and  devisees  were 
substituted,  but  for  convenience  Miller  will  be  referred  to  as 
the  defendant. 

The  contract  provided  that  if  Hazelton  should  "fail  to  take 
advantage  of  and  accept  this  offer  as  above  within  the  time 
mentioned,  then  this  agreement  shall  be  null  and  void."  The 
bill  alleges  that  a  part  of  the  consideration  for  the  contract 
"was  services  rendered  both  before  and  after  the  making 
of  said  contract,  by  the  plaintiff  in  bringing  the  property  to 
the  attention  of  the  committees  of  Congress  as  a  suitable  and 
appropriate  site  for  a  hall  of  records."  It  sets  forth  that  the 
plaintiff,  before  and  after  the  same  date,  expended  much  time, 
labor  and  money  in  rendering  those  services,  and  what  they 
were,  viz.,  collecting  and  printing  facts  for  the  information  of 
the  committees  and  members  of  Congress,  making  briefs  and 
arguments,  and  drawing  a  bill  for  the  purchase  or  condemna- 
tion of  the  square.  The  bill  passed  at  the  session  named  in 
the  contract.  After  its  passage  the  plaintiff  negotiated,  and 
finally,  in  August,  1903,  concluded  a  sale  of  the  property  in 
question  for  $14,395.50,  subject  to  examination  of  the  title 
and  arrangements  for  payment.  It  is  alleged  that  the  time  for 
settlement  under  the  appropriation  has  not  expired.  The  bill 
further  alleges  that  the  defendant  has  notified  the  plaintiff  that 
he  does  not  intend  to  keep  his  contract,  but  means  to  convey 
directly  to  the  United  States,  and  to  demand  the  full  price 
agreed  upon  by  the  Government.  The  defendant  has  tendered 
a  deed  to  the  United  States,  which  has  not  been  accepted. 
The  plaintiff  has  offered  to  the  defendant  a  deed  to  be  executed 
by  the  latter  and  his  wife,  and  tendered  $9,000,  but  the  defend- 
ant has  refused  to  execute  the  same.    There  was  a  general 
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demurrer  to  the  bill,  and  this  was  sustained  by  the  Supreme 
Court  of  the  District  and  the  Court  of  Appeals,  and  the  bill  was 
dismissed.    The  plaintiff  appealed  to  this  court. 

We  assume  that  the  bill  sufficiently  shows  an  acceptance  of 
the  defendant's  offer  within  the  time,  although  it  does  not  al- 
lege it  in  terms.  We  assume  also  that  the  consideration  is 
alleged  sufficiently,  subject  to  the  question  whether  it  is  one 
upon  which  a  contract  lawfully  may  be  based.  But  the  court 
is  of  opinion  that  that  question  must  be  answered  in  the  neg-* 
ative.  Every  part  of  the  consideration  goes  equally  to  the 
whole  promise  and  therefore,  if  any  part  of  it  is  contrary  to 
public  policy,  the  whole  promise  falls.  Pickering  v.  Ilfracombe 
Ry,  Co,,  L.  R.  3  C.  P.  235,  250;  Harrington  v.  Victoria  Grarrmg 
Dock  Co.,  3  Q.  B.  D.  549;  Woodruff  v.  Hinman,  11  Vermont, 
592;  Clark  v.  Ricker,  14  N.  H.  44;  McMvllen  v.  Hoffman,  174 
U.  S.  639;  Bishop  v.  Palmer,  146  Massachusetts,  469,  474. 
According  to  the  bill,  and  no  doubt  according  to  the  fact,  a 
part  of  the  consideration  was  services,  as  we  have  quoted,  and 
therefore  it  is  not  true,  as  argued,  that  the  plaintiff  could  have 
demanded  a  conveyance  on  tendering  the  nine  thousand  dollars 
alone.  But  the  services  contemplated  as  a  partial  considera- 
tion of  the  promise  to  convey  were  services  in  procuring  leg- 
islation upon  a  matter  of  public  interest,  in  respect  of  which 
neither  of  the  parties  had  any  claim  against  the  United  States. 
An  agreement  upon  such  a  consideration  was  held  bad  in  Tool 
Co.  V.  Norris,  2  Wall.  45.  Of  course  we  are  not  speaking 
of  the  prosecution  of  a  lawful  claim. 

It  will  be  noticed  further  that  the  conveyance  was  in  sub- 
stance a  contingent  fee.  The  plaintiff  was  not  bound  to  accept 
it  and  naturally  would  not  do  so  unless  he  could  agree  as  he 
did  with  the  Government  for  a  larger  price.  The  real  induce- 
ment offered  to  him  was  that  he  would  receive  all  that  he  could 
persuade  the  Government  to  pay  above  the  sum  named.  It 
is  true  that  if  we  take  the  inartificial  statements  of  the  bill  lit- 
erally the  part  of  the  consideration  which  we  are  discussing  was 
the  services,  not  a  promise  to  render  them.    The  promise  to 
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convey  did  not  become  binding  until  the  services  were  ren- 
dered, and,  when  rendered,  according  to  the  allegations  of  the 
bill  they  were  legitimate.  We  assume  that  they  were  legiti- 
mate, but  the  validity  of  the  contract  depends  on  the  nature 
of  the  original  offer,  and  whatever  their  form  the  tendency  of 
such  offers  is  the  same.  The  objection  to  them  rests  in  their 
tendency,  not  in  what  was  done  in  the  particular  case.  There- 
fore a  court  will  not  be  governed  by  the  technical  argument 
that  when  the  offer  became  binding  it  was  cut  down  to  what 
was  done  and  was  harmless.  The  court  will  not  inquire  what 
was  done.  If  that  should  be  improper  it  probably  would  be 
hidden  and  would  not  appear.  In  its  inception  the  offer,  how- 
ever intended,  necessarily  invited  and  tended  to  induce  im- 
proper solicitations,  and  it  intensified  the  inducement  by  the 
contingency  of  the  reward.  Marshall  v.  B.  &  0.  R.  R.,  16  How. 
314,  a35,  336. 

The  general  principle  was  laid  down  broadly  in  Tool  Co.  v. 
Norris,  2  Wall.  45,  54,  that  an  agreement  for  compensation  to 
procure  a  contract  from  the  Government  to  furnish  its  supplies 
could  not  be  enforced  irrespective  of  the  question  whether  im- 
proper means  were  contemplated  or  used  for  procuring  it. 
McMuUen  v.  Hoffman,  174  U.  S.  639,  648.  And  it  was  said 
that  there  is  no  real  difference  in  principle  between  agreements 
to  procure  favors  from  legislative  bodies,  and  agreements  to 
procure  favors  in  the  shape  of  contracts  from  the  heads  of  de- 
partments. 2  Wall.  55.  In  Marshall  v.  Baltimore  &  Ohio  R.  ft., 
16  How.  314,  336,  it  was  said  that  all  contracts  for  a  contingent 
compensation  for  obtaining  legislation  were  void,  citing,  among 
other  cases,  Clippinger  v.  Hepbaugh,  5  W.  &  S.  315,  and  Wood 
v.  McCann,  6  Dana  (Ky.),  366.  See  also  MUls  v.  MiUs,  40 
N.  Y.  543.  There  are  other  objections  which  would  have  to 
be  answered  before  the  bill  could  be  sustained,  but  that  which 
we  have  stated  goes  to  the  root  of  the  contract  and  is  enough  to 
dispose  of  the  case  under  the  decisions  heretofore  made. 

Decree  affirmed. 
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PEREZ  V.  FERNANDEZ. 

ERROR  TO  THE  DISTRICT  CX)URT  OF  THE  UNITED  STATES  FOR  THE 
DISTRICT  OF   PORTO   RICO. 

No.  1.     Argued  AprU  29.  1904.— Dcwided  April  23.  1906. 

The  policy  of  the  United  States,  evidenced  in  its  legislation  concerning  the 
islands  ceded  by  Spain,  has  been  to  secure  to  the  people  thereof  a  con- 
tinuation of  the  laws  and  methods  of  practice  and  administration  familiar 
to  them,  which  are  to  be  controlling  until  changed  by  law,  and  it  was  the 
intention  of  Congress  in  sec.  34  of  the  Foraker  act  of  April  12,  1900,  to 
require  the  United  States  District  Court  for  Porto  Rico,  in  exercising 
the  jurisdiction  of  a  Circuit  Court  in  analogy  to  the  powers  of  those 
courts  in  the  United  States,  to  adapt  itself,  in  cases  other  than  of  equity 
and  admiralty,  to  the  local  procedure  and  practice  of  Porto  Rico.  And 
BO  held  in  regard  to  administering  the  remedy  of  attachment. 

The  Porto  Rican  system  in  force  when  the  Foraker  act  was  passed,  and 
binding  until  changed  or  amended,  provided  a  statutory  method  for 
recovery  of  damages  by  reason  of  an  attachment  wrongfully  issued  and 
vacated,  by  the  assessment  thereof  and  judgment  therefor  in  the  attach- 
ment suit  itself,  which  method  was  exclusive  and  precluded  the  recovery 
of  such  damages  by  separate  suit  at  common  law;  and  the  District  Court 
of  Porto  Rico  has  no  jurisdiction  of  such  an  action.  In  such  a  case  it 
could  proceed  in  accordance  with  the  local  law,  as  nothing  in  the  general 
law  of  the  United  States  or  provisions  as  to  jury  trials  in  civil  causes  in 
Circuit  Courts  of  the  United  States  Lb  inconsistent  with  the  enforce- 
ment by  the  Dbtrict  Court  of  the  United  States  of  Porto  Rico  of  special 
statutory  proceedings  in  assessing  damages  in  attachment  proceedings. 

Where  the  jurisdiction  of  the  court  from  which  the  record  comes  fails,  the 
objection  can  be  raised  in  this  court,  if  not  by  the  parties,  then  by  the 
court  itself. 

An  action  at  law  was  begun  November  18, 1901,  in  the  United 
States  District  Court  for  the  District  of  Porto  Rico  by  the  de- 
fendant in  error,  Jos6  Perez  y  Fernandez,  against  Jos6  Antonio 
Fernandez  y  Perez,  to  recover  in  an  action  for  '^  tresspass  upon 
the  case  for  wrongful  attachment. ''  The  declaration  contained 
the  usual  averments  of  a  declaration  in  a  common  law  action 
and  averred  that  the  attachment  had  been  issued  maliciously 
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and  without  probable  cause,  and  levied  upon  a  certain  two- 
story  house  then  belonging  to  the  defendant  in  error,  in  Maya- 
guez,  Porto  Rico.  One  Rafael  Diaz  Aguerria  was  made  co- 
defendant,  and  it  was  averred  that  the  attachment  was  issued 
in  a  suit  brought  by  Fernandez  as  attorney  in  fact  and  agent 
of  Aguerria,  who  authorized  and  ratified  the  acts  complained 
of.  It  appeared  that  the  defendant  in  error  Perez  had  owed 
about  6,000  pesos  to  one  Claudio  Barro,  who  died,  leaving  a 
will  in  which  Rafael  Diaz  Aguerria  was  named  as  executor. 
The  will  was  probated  in  Spain,  and  Aguerria  qualified  there 
aj3  executor  of  the  estate.  Perez,  on  November  10,  1899,  re- 
corded a  mortgage  in  favor  of  one  Don  Victor  Ochoa  y  Perez 
for  20,000  pesos.  The  suit  in  which  the  attachment  was  issued 
was  begun  January  2,  1900,  by  the  filing  of  a  declaration  to 
recover  on  certain  notes,  and  was  brought  in  the  name  of  Aguer- 
ria as  executor  of  the  last  will  and  testament  of  Claudio  Barro. 
The  action  was  begun  in  the  military  court  estabhshed  by  the 
authority  of  the  United  States  after  the  cession  of  Porto  Rico, 
called  the  United  States  Provisional  Court  for  the  Department 
of  Porto  Rico,  which  court  was  succeeded  by  the  United  States 
District  Court.  On  the  date  of  the  beginning  of  the  suit  an 
affidavit  for  attachment  was  filed,  which  was  sworn  to  by  Fer- 
nandez, plaintiff  in  error,  purporting  to  have  the  power  of  at- 
torney of  Rafael  Diaz  Aguerria,  executor  of  the  last  will  and 
testament  of  Claudio  Barro,  the  ground  alleged  being  that  the 
affiant  had  reason  to  believe  that  the  defendant  intended  to 
and  would  fraudulently  part  with  or  conceal  his  property  be- 
fore judgment  could  be  recovered  against  him,  so  that  the  judg- 
ment could  not  be  satisfied  out  of  the  property.  The  summons 
was  issued,  and  a  writ  of  attachment  was  levied  upon  the  prem- 
ises of  the  defendant  in  error,  and  notice  posted  thereon.  Fur- 
ther proceedings  were  arrested  by  an  injunction  proceeding  in 
the  United  States  court,  brought  by  Jacinto  Perez  Barro,  heir 
of  Claudio  Barro,  deceased,  upon  the  ground  that  Aguerria, 
plaintiff  in  the  attachment  proceeding,  suing  as  executor  of  the 
will  probated  in  Spain,  had  not  taken  out  ancillary  letters  in 
VOL.  ocii — 6 
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Porto  Rico.  The  action  for  malicious  attachment  was  joint 
in  form  and  the  summons  was  returned  as  to  Aguenia  that  the 
marshal  was  unable  to  find  him  within  his  district.  The  dec- 
laration averred  that  he  was  a  resident  of  Porto  Rico,  but  he 
was  never  served  with  summons  in  this  case.  Fernandez  de- 
murred to  the  declaration,  averring  that  it  appeared  on  its  face 
that  he  was  acting  as  the  duly  authorized  agent  of  Aguenia, 
and  was  neither  principal  nor  party  plaintiff  to  the  action 
against  Perez,  the  defendant  in  error.  This  demurrer  was  over- 
ruled, and  no  exception  taken  to  such  action  by  Fernandez. 
Afterwards  the  general  issue  was  filed,  the  case  was  tried  to  a 
jury  without  objection  and  upon  a  charge  of  the  court,  substan- 
tially leaving  to  the  jury  the  question  whether  Fernandez  had 
caused  the  attachment  to  issue  and  be  levied  maliciously  and 
without  probable  cause,  to  the  injury  of  the  standing  and  credit 
of  the  defendant  in  error  as  a  merchant.  A  verdict  was  re- 
turned in  favor  of  the  defendant  in  error  for  the  smn  of  $7,000, 
upon  which  a  motion  for  a  new  trial  was  overruled  and  judg- 
ment entered. 

Mr.  James  S,  Harlan,  with  whom  Mr.  John  Maynard  Harlan 
was  on  the  brief,  for  plaintiff  in  error: 

The  lower  court  in  the  consideration  of  the  case  assumed  juris- 
diction on  the  theory  that  the  pleadings  presented  a  right  at 
common  law  which  it  could  properly  proceed  to  try  according 
to  the  common  law.  No  such  right  existed  under  the  local  law 
apart  from  and  independently  of  the  original  attachment  pro- 
ceeding, and  the  right  to  enforce  such  a  demand  existed  only 
as  an  incident  to  and  as  a  part  of  the  original  action  in  attach- 
ment, that  remedy  being  exclusive  of  all  other  remedies. 

It  follows  that  the  lower  court  assumed  jurisdiction  in  this 
case  of  a  cause  of  action  that  was  not  authorized  by  the  local 
system  of  laws  and  that  could  not  have  been  enforced  in  the 
local  courts.  It  therefore  had  no  legal  existence,  and  could 
not  be  enforced  in  the  United  States  District  C!ourt  for  the  Dis- 
trict of  Porto  Rico,  for  the  jurisdiction  of  that  court  is  concur- 
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rent  with  that  of  the  local  courts.  Aside  from  its  special 
jurisdiction  in  equity  and  admiralty,  and  in  controversies  in- 
volving Federal  questions,  it  could  not  take  cognizance  of  any 
right  or  claim  that  was  not  cognizable  under  the  local  law  in 
the  local  courts  or  enforce  any  remedy  not  enforceable  by  the 
local  courts. 

If,  therefore,  the  lack  of  jurisdiction  was  complete,  it  is  clear 
that  this  court  may  now  consider  the  question  of  jurisdiction 
and  should  reverse  the  judgment  of  the  court  below  upon  the 
ground  that  that  court  assumed  jurisdiction  where  none  ex- 
isted and  granted  a  remedy  without  legal  warrant.  Campbell 
V.  Porter,  162  U.  S.  478;  Nigh  v.  Dovel,  84  111.  App.  228; 
Thompson  v.  Railroad  Companies ,  6  Wall.  134;  AUen  v.  PvU- 
man  Co.,  139  U.  S.  658;  Parker  v.  Orm^y,  141  U.  S.  81;  Mans- 
field  &c,  Ry.  v.  Sioan,  111  U.  S.  379;  United  States  v.  Huckabee, 
16  Wall.  414;  Fiester  v.  Shepard,  92  N.  Y.  251 ;  Fowler  v.  Eddtj, 
110  Pa.  St.  117;  Fairfax  Mfg.  Co.  v.  Chambers,  75  Maryland, 
604;  Forsyth  v.  Hammond,  142  Indiana,  505.  Independent 
civil  actions  based  on  torts  are  practically  unknown  in  the  civil 
law.  The  criminal  laws  usually  provide  money  compensation 
for  the  injured  party  as  well  as  punishment  for  the  guilty  one. 
Sanchez,  Roman  Civil  Law  of  Spain,  vol.  4,  p.  1017;  Falcon, 
avil  Code,  p.  429;  Penal  Code  Porto  Rico,  arts.  16,  613,  627. 
See  article  by  Judge  Lobinger,  Review  of  Reviews,  September, 
1905. 

The  damages  awarded  in  this  action  of  trespass  on  the  case 
could  have  been  assessed  in  the  original  attachment  proceed- 
ing. 

The  Spanish  law  in  relation  to  provisional  seizures  or  attach- 
ments is  found  in  title  XIV  of  the  Code  of  Civil  Procedure. 

But,  unlike  attachment  proceedings  as  commonly  estabUshed 
by  legislation  in  the  United  States,  the  Spanish  law,  in  force 
in  Porto  Rico  at  the  time  involved  in  this  record,  provides,  in 
case  the  attachment  is  vacated  for  any  cause,  for  an  adjudica- 
tion, in  the  action  itself,  of  the  claim  of  the  defendant  for  dam- 
ages arising  out  of  the  wrongful  attachment.    Title  XIV  of 
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the  Code  of  Civil  Procedure  contains  complete  provisions  for 
such  an  adjudication.  Articles  140^1415.  Before  this  judg- 
ment could  be  executed  it  would  be  necessary  to  resort 
to  the  procedure  established  in  articles  927  et  seq.,  under 
which  by  proper  statements  or  pleadings  and  counter  plead- 
ings an  issue  is  arrived  at  and  set  for  hearing,  witnesses 
are  called,  evidence  introduced,  and  the  court  after  due 
consideration  of  the  record  finds  whether  any  damage  has 
been  suffered  and,  if  so,  to  what  amount.  This  finding  be- 
comes a  part  of  the  final  judgment  in  the  attachment 
suit. 

The  procedure  bears  a  strong  analogy  to  a  suit  in  equity  with 
a  reference  to  a  master  to  determine  and  liquidate  the  amount 
to  be  paid.  This  having  been  determined,  a  final  decree  is  then 
entered  embracing  the  amount  so  arrived  at. 

Such  a  preliminary  finding  on  the  law  and  the  facts  by  a 
court  in  chancery  is  not,  generally  speaking,  a  final  order  and 
cannot  be  appealed  from;  it  only  becomes  final  when  the  master 
or  the  court  has  taken  the  necessary  testimony  to  ascertain  the 
amount  due  and  has  embodied  it  in  the  final  decree.  So  there 
are  repeated  decisions  by  the  Supreme  Court  at  Madrid  in  which 
it  is  held  that  the  preliminary  order  vacating  the  attachment 
and  ordering  the  plaintijBF  to  pay  the  costs  and  to  indenmify 
the  defendant  for  his  losses  and  damages,  is  not  final,  and  can- 
not be  appealed  from  until  the  amount  of  the  losses  and  dam- 
ages has  been  ascertained  in  accordance  with  the  procedure 
established  in  articles  927  et  seq.  of  the  Code  of  Civil  Procedure. 
Decision  of  December  4, 1901,  92  Jurisp.  Civil,  550;  Decision  of 
October  20, 1899,  88  Jurisp.  Qvil,  130;  Decision  of  December  3, 
1892,  72  Jurisp.  Civil,  494;  Decision  of  November  6,  1888,  64 
Jurisp.  Civil,  538;  Decision  of  April  24,  1863,  8  Jurisp.  Qvil, 
267. 

The  mode  provided  in  title  XIV  for  ascertaining  losses  and 
damages  in  the  attachment  proceeding  itself  was  exclusive  im- 
der  the  law  then  in  force  of  every  other  mode.  Navarro,  Com- 
entarios  k  la  Ley  de  Enjuiciamiento  Civil,  pp.  411,  412.    No 
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decision  and  no  authority  under  the  civil  law  of  Spain  can  be 
found  authorizing  an  independent  proceeding. 

The  question  of  the  constitutional  right  of  trial  by  jury  is 
not  involved.  The  Federal  court  has  no  jurisdiction  to  grant 
an  attachment  except  in  accordance  with  local  law.  Waples 
on  Attachment,  p.  325;  Bates  v.  Days,  17  Fed.  Rep.  167. 

The  United  States  District  Court  for  the  District  of  Porto 
Rico,  so  far  as  the  local  laws  are  concerned,  occupies  exactly 
the  position  of  a  Circuit  Court  of  the  United  States  sitting  in 
a  State.  It  is  therefore  just  as  much  boimd  as  is  a  Circuit 
Court  of  the  United  States  to  the  observance,  with  respect  to 
the  local  laws  of  the  island,  of  section  721  of  the  Revised  Stat- 
utes; and  to  the  observance  of  section  914,  which  requires  Fed- 
eral courts  to  conform  "as  near  as  may  be"  to  the  practice, 
pleadings,  forms,  of  the  courts  of  record  of  the  State  in  which 
they  sit.  Nudd  v.  Burrows,  91  U.  S.  426,  where  the  reasons 
for  the  provision  are  set  forth.  See  also  Indianapolis  &c.  R.  R. 
Co.  V.  H&rst,  93  U.  S.  291;  Lewis  v.  Gould,  13  Blatch.  216; 
Sears  v.  Easibum,  10  How.  187;  B.  &  0.  R.  R.  Co.  v.  HamiUm, 
16  Fed.  Rep.  181. 

Even  the  tribal  laws  and  customs  of  our  American  Indians 
have  been  accorded  the  dignity  of  being  respected  by  the  Fed- 
eral coiu-ts.  Mackey  v.  Coxe,  18  How.  100;  Davison  v.  Gibson, 
56  Fed.  Rep.  443. 

The  record  shows  a  fundamental  error  has  been  committed. 
The  proposition  is  that  the  court  had  no  such  jurisdiction  as  it 
exercised,  that  it  could  grant  no  such  remedy  and  that  the 
whole  proceeding  was  erroneous  from  its  inception  to  its  con- 
clusion and  this  court  may  examine  the  laws  of  Porto  Rico  and 
determine  whether  the  trial  court  had  jurisdiction.  Harvey 
V.  Commonwealth,  20  Fed.  Rep.  411. 

Mr.  Frederic  D.  McKenney,  with  whom  Mr.  Francis  H,  Dex- 
ter, Mr.  Wayne  MacVeagh  and  Mr.  John  Spalding  Flannery 
were  on  the  brief,  for  defendant  in  error: 

No  objection  to  the  jiuisdiction  of  the  trial  coiu-t  nor  any 
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objection  whatever  to  the  charge  of  the  court  to  the  jury  was 
interposed  by  either  party.  Unless  want  of  jurisdiction  in  the 
trial  court  by  reason  of  the  subject  matter  of  the  controversy 
appears  from  the  face  of  the  record,  the  judgment  under  review 
must  be  sustained.    Hunt  v.  Hunt,  72  N.  Y.  225. 

The  question  thus  presented  is  one  of  power  in  the  trial 
court  to  act  judicially  upon  the  subject  matter  in  suit,  and  it 
may  be  conceded  that  this  court  can  properly  consider  and 
determine  the  contention  of  plaintiff  in  error  that  a  civil  action 
like  the  present  one  was  at  the  date  of  the  attachment  and  the 
commencement  of  this  action  unknown  to  and  unauthorized 
by  the  laws  and  jurisprudence  of  Porto  Rico.  United  States  v. 
Perot,  98  U.  S.  428;  United  States  v.  Chaves,  159  U.  S.  459. 

Civil  actions  for  the  recovery  of  damages  for  injuries  to  per- 
sons and  property  caused  by  the  fault  or  negligence  of  another 
have  been  recognized  both  by  the  Roman  and  by  the  civil  law 
from  early  times.  Such  actions  have  been  adiyiinistered  in  the 
peninsula  since  the  establishment  of  the  Spanish  monarchy,  and 
have  always  occupied  an  important  place  in  the  jurisprudence 
of  that  nation.  Such  actions  were  countenanced  in  the  Law 
of  the  Twelve  Tables  and  in  the  Justinian  Codes,  upon  wliich 
the  Spanish  system  of  laws  was  largely  founded. 

The  body  of  laws  called  "Las  Siete  Partidas''  were  in  force 
in  Porto  Rico  until  1889,  when  by  royal  decree  the  Civil  Code 
since  in  force  was  extended  to  that  province.  The  Code  of 
Civil  Procedure,  likewise  so  extended,  became  effective  in  said 
province  January  1,  1886. 

Law  I  of  Las  Siete  Partidas  (tit.  XV,  part  7)  declares  that 
damage  is  the  loss  of  or  detriment  to  one's  property  or  person 
caused  by  the  fault  of  another.  Law  III  declares  that  dam- 
ages may  be  recovered  from  the  tort  feasor  or  from  the  one 
whose  fault  caused  the  damage;  also  from  the  person  who  or- 
dered or  advised  the  commission  thereof. 

The  Civil  Code,  which  supersedes  the  Partidas,  though  pre- 
serving the  general  features  of  the  former  legislation,  gives 
much  evidence  of  having  been  influenced  both  in  its  form  and 
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principles  by  the  Code  Napoleon.  For  example,  article  1902 
of  the  CSvil  Code,  which  directly  pertains  to  this  discussion, 
reads:  '*He  who,  by  an  act  or  omission,  causes  damage  to  an- 
other, fault  (culpa)  or  negligence  intervening,  shall  be  obliged 
to  repair  the  damage  so  done, "  while  the  corresponding  articles 
of  the  Code  Napoleon  read  as  follows:  "Art.  1382.  Every  act 
whatever  of  man  which  causes  damage  to  another  obligates  him 
by  whose  fault  it  has  happened  to  make  reparation. 

'*  Art.  1383.  Every  person  is  responsible  for  the  damage  which 
he  causes  not  only  by  his  act,  but  also  by  his  negligence  or  by 
his  imprudence." 

Similar  provisions  are  also  to  be  found  in  the  Civil  Codes  of 
Belgium,  articles  1382  and  1383;  Netherlands,  articles  1401  and 
1402;  Austria,  article  1295;  Switzerland,  canton  of  Vand,  ar- 
ticles 1037  and  1038;  Chile,  article  2314;  Guatemala,  articles 
2276  and  2277;  Uruguay,  article  1280;  Argentma,  article  1109. 

Wherever  the  civil  law  system  prevails  practically  identical 
provisions  will  be  found,  for  all  civil  law  codes  find  a  common 
origin  in  the  Law  of  the  Twelve  Tables  and  the  Justinian 
Codes. 

Upon  the  articles  above  mentioned  many  commentators  have 
shed  light  both  as  to  their  scope  and  meaning.  See  Don  Leon 
Bonel  y  Sanchez,  Codigo  Civil  Espailol,  vol.  IV,  p.  894  et  seq. 
Toullier,  Le  Droit  Civil  Fran9ais,  vol.  6,  p.  94. 

The  administration  of  the  civil  law  in  Spain  and  her  depend- 
encies in  regard  to  actions  for  torts,  did  not  at  the  time  of 
the  institution  of  this  suit  greatly  differ  from  that  administered 
in  other  civil  law  countries,  and  apart  from  methods  of  pro- 
cedure did  not  greatly  differ  from  that  in  vogue  in  common  law 
countries. 

In  the  administration  of  civil  law  generally  there  is  a  well- 
recognized  distinction  between  the  word  "d^lit"  (a  wrong) 
when  used  in  connection  with  civil  and  as  used  in  criminal 
complaints.  Aubry  and  Rau,  under  the  title  "Des  Dalits," 
Cours  de  Droit  Civil  Fran9ais,  vol.  4,  §  §  443,  445.  See  also 
Laurent,  Cours  El^mentaire  de  Droit  Civil,  vol.  3,  p.  207.    See 
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also  Decision  of  March  23,  1882,  vol.  48,  Jurisp.  Civil,  p.  394; 
Decision  of  June  14,  1886,  vol.  60,  Jurisp.  Civil,  p.  120;  Dec- 
cionario  &c.,  Alcubella,  vol.  1,  p.  122. 

Admitting  that  the  Spanish  law  in  force  in  Porto  Rico  at  the 
time  of  the  levying  of  the  attachment  made  ample  provision 
in  cases  of  wrongful  attachment  for  the  assessment  of  damages 
in  the  attachment  proceedings  itself,  articles  1409-1415  of  the 
Code  of  Civil  Procedure,  and  that  in  case  of  dispute  as  to  the 
fact  of  damages  or  the  amoimt  thereof,  specifically  provided 
for  the  method  of  their  ascertainment  by  articles  927  et  seq,  of 
the  same  Code,  it  is  submitted  that  these  articles  of  the  Code 
of  Civil  Procedure  have  no  bearing  upon  the  present  case  for 
two  reasons:  1.  Because  the  plaintiflf  in  error,  Fernandez,  was 
not  a  party  plaintiflf  in  the  attachment  proceeding.  2.  Because 
the  United  States  Provisional  Court  for  Porto  Rico,  in  which 
the  attachment  proceedings  were  had,  was  without  judicial 
power  or  authority  to  adjudicate  in  conformity  with  the  pro- 
visions of  the  Spanish  Code  of  Civil  Procedure,  damages  against 
Fernandez. 

The  United  States  Provisional  Court  for  Porto  Rico  was  es- 
tablished by  General  Orders,  No.  88.  By  article  II  the  judici- 
ary power  of  said  Provisional  Court  was  extended  "  to  all  cases 
which  would  be  properly  cognizable  by  the  Circuit  or  District 
Courts  of  the  United  States  under  the  Constitution,  and  to  all 
common  law  offenses  within  the  restrictions  hereinafter  speci- 
fied." Article  IV  thereof  is  as  follows:  '^The  decisions  of  said 
court  shall  follow  the  principles  of  common  law  and  equity  as 
established  by  the  courts  of  the  United  States,  and  its  proce- 
dure, rules  and  records  shall  conform  as  nearly  as  practicable 
to  those  reserved  and  kept  in  said  Federal  courts. " 

Article  V  declares  that  "  the  jury  may  be  introduced  or  dis- 
pensed with  in  any  particular  case,  in  the  discretion  of  the 
court;  "  and  article  VI  declares  that  "the  judges  of  the  Pro- 
visional Court  shall  be  clothed  with  the  powers  vested  in  the 
judges  of  the  Circuit  or  District  Courts  of  the  United  States. " 
Both  Aguerria  and  Fernandez  were  subjects  of  Spain — the  for- 
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mer  a  citizen  of  Spain,  the  latter  seemingly  a  resident  of  Porto 
Rico.  Whatever  might  have  been  the  regular  procedure,  so  far 
as  the  recovery  of  damages  is  concerned,  had  Fernandez,  acting 
for  his  principal,  Aguerria,  resorted  to  the  proper  insular  court 
in  connection  with  the  attachment  proceedings  against  Perez, 
and  however  Perez  might  then  have  been  bound  by  the  forms 
and  methods  of  procedure  provided  by  the  articles  of  the  Ckxie 
above  quoted  governing  the  assessment  of  costs  and  damages, 
it  is  certain  that  the  methods  of  procedure  so  provided  neither 
helped  nor  hindered  the  parties  to  the  action  in  the  Provisional 
Court,  for  in  the  very  authority  which  established  that  court  it 
was  expressly  declared  that  "its  procedure,  rules,  and  records 
shall  conform  as  nearly  as  practicable  to  those  observed  and 
kept  in  said  Federal  courts.'' 

It  is  certain  that  there  is  no  procedure  known  to  the  Circuit 
and  District  Courts  of  the  United  States  by  which  Federal 
judges  sitting  therein  are  required  or  authorized  to  determine 
and  assess  damages  alleged  to  have  been  suffered  by  reason  of 
the  wrongful  suing  out  of  an  attachment,  for  an  attachment 
proceeding  is  not  a  case  of  equity  nor  of  admiralty  nor  mari- 
time jurisdiction,  and  section  648  of  the  Revised  Statutes  of 
the  United  States,  which  but  restates  a  provision  of  the  Judic- 
iary Act  of  1789,  provides  that  the  trial  of  issues  of  fact  in 
the  Circuit  Courts  shall  be  by  jury  except  in  cases  of  equity 
and  of  admiralty  and  maritime  jurisdiction,  and  except  as 
otherwise  provided  in  proceedings  in  bankruptcy,  and  except 
the  parties  or  their  attorneys  of  record  waive  a  jury.  Sec- 
tion 649. 

By  the  act  of  April  12, 1900,  the  Provisional  Court  above  re- 
ferred to  was  abolished,  and  the  District  Court  of  the  United 
States  for  the  District  of  Porto  Rico  was  declared  to  be  its  suc- 
cessor and  authorized  to  take  jurisdiction  of  all  cases  and  pro- 
ceedings pending  therein.  Section  VIII  of  said  act  provides 
that  the  laws  and  ordinances  of  Porto  Rico  in  force  shall  con- 
tinue except  as  "altered  or  modified  by  military  orders  and 
decrees  in  force  when  this  act  shall  take  effect  and  so  far  as 


Digitized  by  CjOOQ IC 


90  OCTOBER  TERM,  1905. 

Opinion  of  the  Court.  202  U.  S. 

the  same  are  not  inconsisteiit  or  in  conflict  with  the  statutory 
laws  of  the  United  States  not  locally  inapplicable." 

The  local  law  and  practice  cannot  be  recognized  as  a  rule  of 
procedure  in  the  courts  of  the  United  States  where  its  adoption 
would  be  repugnant  to  the  Federal  Constitution  or  impair  the 
effect  of  any  Federal  legislation.  Virginia  Coupon  Cases,  114 
U.  S.  303;  LuxUm  v.  North  River  Bridge  Co.,  147  U.  S.  338. 

Whenever  Congress  has  legislated  upon  any  matter  of  prac- 
tice, and  prescribed  a  rule  for  the  government  of  its  own  courts, 
it  is  to  that  extent  exclusive  of  the  state  legislation  on  the 
same  subject.  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  209. 
See  also  Shepard  v.  Adams,  168  U.  S.  625. 

If  it  be  true  that  the  Porto  Rican  procedure  required  a  de- 
fendant in  attachment  proceedings  to  demand  the  liquidation 
of  his  damages  by  the  trial  judge  in  that  action  on  pain  of 
losing  all  right  to  indemnification,  it  is  nevertheless  true  that 
section  914,  Revised  Statutes  of  the  United  States,  does  not 
require  any  such  procedure  to  be  followed  in  the  Federal  coiu-t 
for  Porto  Rico,  for  to  do  so  would  be  to  deny  the  right  of  trial 
by  jury  except  in  certain  cases. 

The  Law  of  Civil  Procedure  as  adopted  for  Porto  Rico  in 
1885,  §§  939,  940,  corresponds  with  the  Law  of  Civil  Procedure 
of  Spain  and  with  §§  1409  and  1413  in  force  in  Porto  Rico  at 
the  time  of  the  attachment.  Construing  these  laws  Navarro 
in  his  Conmientaries  states  that  the  person  concerned  shall 
''institute  the  ordinary  suif  (p.  253).  See  also  Decisions  of 
November  26,  1857  and  April  7,  1868;  Derecho  Procesal  de 
Espana,  Pozo,  vol.  2,  p.  188;  Decision  of  July  6,  1885,  58 
Jurisp.  Qvil,  p.  265;  Decision  of  July  21,  1893,  73  Jurisp. 
avil,  p.  954. 

Mr.  Justice  Day,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

This  case  was  argued  orally  and  upon  briefs  at  the  October 
term,  1903,  of  this  court.    After  the  case  had  been  argued 
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and  submitted,  on  December  5,  1904,  an  order  was  entered  as 
follows: 

''No.  6.  Jos6  Antonio  Fernandez  y  Perez,  Plaintiff  in  Error, 
V.  JosS  Perez  y  Fernandez.  Counsel  are  requested  to  submit 
additional  briefs  on  these  points: 

"1.  Can  this  court,  on  the  record  of  this  case,  properly  con- 
sider and  determine  the  contention  of  the  plaintiff  in  error  that 
a  civil  action  like  the  present  one  was,  at  the  date  of  the  at- 
tachment and  the  commencement  of  this  action,  unknown  to 
and  unauthorized  by  the  laws  and  jurisprudence  of  Porto  Rico? 

"2.  Was  a  civil  action  like  the  present  one  known  to  the  laws 
and  jurisprudence  of  Porto  Rico  at  the  time  the  attachment  in 
question  was  sued  out? 

"3.  Under  the  law  of  civil  procedure  as  existing  in  Porto 
Rico  at  the  time  of  the  attachment  proceeding  complained  of, 
could  the  damages  herein  claimed  have  been  allowed  or  assessed 
in  that  proceeding  upon  the  dissolution  or  discharge  of  the 
attachment?  If  so,  was  that  mode  exclusive  of  every  other 
for  ascertaining  such  damages?  '' 

Our  views  in  this  case  will  be  practically  in  answer  to  these 
questions. 

The  case  affords  a  striking  illustration  of  the  difficulty  of 
imdertaking  to  establish  a  common  law  court  and  system  of 
jurisprudence  in  a  country  hitherto  governed  by  codes  having 
their  origin  in  the  civil  law,  where  the  bar  and  the  people  know 
little  of  any  other  system  of  jiuisprudence.  The  action  in  this 
case  was  begun  and  tried  upon  pleadings  and  under  principles 
which  are  controlling  in  a  State  following  the  conmion  law,  hav- 
ing its  origin  in  England,  and  the  case  was  submitted  to  the  jury 
upon  general  principles  governing  such  actions  for  the  recovery 
of  damages  for  the  seizure  of  property  upon  writs  of  attach- 
ment issued  maliciously  and  without  probable  cause.  The  ac- 
tion proceeded  in  all  respects  in  form  and  substance  as  it  would 
had  it  been  begun  and  prosecuted  in  a  common  law  State. 

Cases  which  have  come  to  this  court  from  the  Philippines 
and  Porto  Rico,  where  we  have  had  occasion  to  consider  the 
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enactments  making  changes  in  the  laws  of  those  islands,  show 
the  disposition  of  the  Executive  and  Congress  not  to  interfere 
more  than  is  necessary  with  local  institutions,  and  to  engraft 
upon  the  old  and  different  system  of  jurisprudence  established 
by  the  civil  law  only  such  changes  as  were  deemed  necessary 
in  the  interest  of  the  people,  and  in  order  to  more  effectually 
conserve  and  protect  their  rights.  Kepner  v.  United  States,  195 
U.  S.  100,  122.  This  policy  has  been  followed  in  dealing  with 
the  Porto  Ricans.  President's  Message,  December  5,  1899; 
Walton's  Civil  Law  in  Spain  and  Spanish  America,  594.  The 
new  civil  government  was  established  by  the  act  of  April  12, 
1900,  commonly  known  as  the  Foraker  Act.  31  Stat.  77.  Sec- 
tion 8  of  that  act  provides:  "That  the  laws  and  ordinances  of 
Porto  Rico  now  in  force  shall  continue  in  full  force  and  effect, 
except  as  altered,  amended,  or  modified  hereinafter,  or  as  al- 
tered or  modified  by  military  orders  and  decrees  in  force  when 
this  act  shall  take  effect,  and  so  far  as  the  same  are  not  incon- 
sistent or  in  conflict  with  the  statutory  laws  of  the  United  States 
not  locally  inapplicable,  or  the  provisions  hereof,  until  altered, 
amended,  or  repealed  by  the  legislative  authority  hereinafter 
provided  for  Porto  Rico  or  by  act  of  Congress  of  the  United 
States.    ..." 

The  first  inquiry  then  to  which  we  shall  direct  attention  con- 
cerns the  law  in  force  at  the  time  of  the  passage  of  this  act  in 
Porto  Rico,  governing  the  issuing  of  attachments  and  the  re- 
covery of  damages  for  wrongf idly  causing  the  same  to  issue  and 
be  levied.  The  additional  briefs  filed  by  counsel  upon  both 
sides  in  this  case  since  the  order  of  the  court  of  December  5, 
1904,  above  quoted,  exhibit  commendable  zeal  and  industry  in 
investigating  this  question  and  bringing  to  the  attention  of  the 
court  the  Spanish  treatises  and  cases  throwing  light  upon  the 
subject.  Upon  behalf  of  the  defendant  in  error  it  is  insisted 
that  the  action  is  governed  by  article  1902  of  the  Qvil  Code  of 
Porto  Rico,  which  provides:  **Art.  1902.  A  person  who  by  an 
act  or  omission  causes  damage  to  another  when  there  is  fault 
or  negligence  shall  be  obliged  to  repair  the  damage  so  done. " 
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War  Department  Translation  of  the  Civil  Code  in  force  in  Cuba, 
Porto  Rico  and  the  Philippines,  244.  Much  discussion  is  had 
in  the  briefs  as  to  the  meaning  of  this  section,  and  whether  the 
term  "fault" — "culpa"  in  the  Spanish  jurisprudence — ^is  broad 
enough  to  include  actions  brought  to  recover  for  conduct  which 
is  alleged  as  malicious,  as  distinguished  from  those  where  the 
basis  of  the  recovery  is  a  careless  act  or  omission  which  does 
not  have  for  its  motive  the  intention  to  cause  damage. 

In  the  view  we  take  of  this  case  we  do  not  find  it  necessary 
to  consider  the  authorities  cited,  or  the  views  pressed  pro  and 
con  as  to  whether  a  maUcious  act,  such  as  is  complained  of  in 
this  case,  is  within  the  terms  of  this  article  of  the  Code.  The 
references  to  sections  of  the  Code  of  Procedure  show  a  compre- 
hensive system  specially  provided  for  the  issuing  of  attachments 
and  the  recovery  of  damages  where  the  same  were  wrongfully 
prociu^d  to  be  allowed.  The  subject  of  attachment  of  prop- 
erty is  treated  in  title  XIV,  Law  of  Civil  Procedure,  War  De- 
partment translation,  article  1395  et  seq.  Unlike  ordinary 
American  procedure,  an  attachment  is  issued  by  order  of  the 
judge  and  certain  grounds  are  recognized.  They  are  summa- 
rized as  follows:  "If  the  debtor  be  a  foreigner;  or  if,  being  a 
citizen,  he  has  no  known  domicil,  or  does  not  own  real  estate, 
or  does  not  have  any  place  of  business  at  which  the  pasonent 
of  the  debt  may  be  demanded.  It  may  also  be  ordered,  with- 
out any  such  attendant  condition,  if  he  has  disappeared  from 
his  home  or  place  of  business,  leaving  no  one  in  charge,  or  if 
he  conceals  himself,  or  if  there  be  reasonable  grounds  for  be- 
lieving that  he  will  conceal  or  undersell  his  property  to  the 
prejudice  of  creditors. "  Art.  1398.  If  it  shall  turn  out  that 
the  attachment  was  wrongfully  procured,  ample  provisions  are 
made  for  the  adjudication  and  recovery  of  damages  in  the  ac- 
tion. See  articles  1409-1415,  which  are  set  forth  in  the  mar- 
gin.^ 

^Art.  1409.  A  person  who  has  requested  and  obtained  a  provisional  seizure 
for  an  amount  of  more  than  1,000  pesetas  must  request  the  ratification 
thereof  in  an  executory  action  or  in  the  declaratory  action  which  may  be 
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The  theory  of  these  sections  of  the  Code  is  that  when  the 
court  which  issues  the  attachment  is  satisfied  that  the  same 
has  been  wrongfully  issued,  it  will  proceed  in  the  manner 
pointed  out  in  the  statute  to  ascertain  the  loss  and  damages 

proper,  filing  the  corresponding  complaint  within  twenty  days  after  the 
levying  of  the  attachment.  Upon  the  expiration  of  this  period  without 
the  action  having  been  instituted  or  a  ratification  of  the  seizure  having  been 
requested,  the  latter  shall  be  null  de  jure,  and  shall  be  without  effect  at  the 
instance  of  the  defendant  without  the  plaintiff  being  heard.  A  petition 
for  a  rehearing  may  be  made  against  this  ruling,  and  if  it  should  not  be 
granted,  an  appeal  for  a  stay  and  review  of  the  proceedings  may  be  inter- 
posed. 

Art.  1410.  Notwithstanding  the  provisions  of  the  foregoing  article,  if  the 
debtor  should  be  included  in  any  of  the  cases  of  article  1398,  the  provisional 
seizure  may  also  be  ordered  after  the  institution  of  the  action,  a  separate 
record  being  made  thereof.  The  provisions  contained  in  articles  1399  to 
1410,  inclusive,  shall  be  applicable  to  this  case,  and  after  the  attachment 
has  been  levied  the  proceedings  thereupon  shall  be  continued  as  prescribed 
for  incidental  issues.  When  an  attachment  is  vacated  by  a  final  ruling, 
because  it  is  not  included  in  any  of  the  cases  of  said  article  1398,  the  plain- 
tiff shall  be  taxed  all  the  costs  and  be  adjudged  to  indemnify  the  defendant 
for  any  losses  or  damages  he  may  have  suffered,  which  shall  be  recovered 
in  the  manner  prescribed  in  article  1415. 

Art.  1411.  When  the  provisional  seizure  becomes  of  no  effect  by  reason 
of  its  having  become  null  de  jure,  in  accordance  with  Article  1409,  the  surety 
shall  be  ordered  cancelled  in  the  same  ruling,  if  any  should  have  been  fur- 
nished, or  what  may  be  proper  shall  be  ordered  for  vacating  the  attachment 
and  cancelling  the  cautionary  notice,  in  a  proper  case,  and  all  costs  shall  bo 
taxed  against  the  plaintiff,  who  shall  also  be  adjudged  to  indemnify  the 
defendants  for  any  losses  and  damages  he  may  have  incurred.  If  the  at- 
tachment should  be  vacated  for  any  other  reason,  the  ruling  thereupon  shall 
also  determine  what  may  be  proper  according  to  the  cases  with  regard  to 
costs  and  the  indemnification  of  losses  and  damages  which  may  have  been 
suffered. 

Art.  1412.  If  the  acknowledgment  of  a  signature  or  of  the  written  evi- 
dence of  a  debt  should  not  be  made  or  be  delayed  through  the  fault  of  the 
debtor,  and  if  the  filing  of  the  complaint  and  the  ratification  of  the  attach- 
ment should  depend  thereupon,  the  time  lost  in  obtaining  said  acknowledg- 
ment shall  not  be  included  in  the  period  of  time  prescribed  in  article  1409. 

Art.  1413.  If  the  owner  of  the  property  seized  should  request  it,  the 
attachment  creditor  must  file  his  complaint  within  the  period  of  ten  days, 
unless  any  of  the  circumstances  mentioned  in  the  forgoing  article  is  attend- 
ant. Should  he  not  do  so,  the  attachment  shall  be  vacated,  and  the  costs, 
losses,  and  damages  shall  be  taxed  against  him. 

Art.  1414.  After  the  provisional  seizure  has  been  levied  the  debtor  may 
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which  the  defendant  has  suffered,  and  in  the  same  action  to 
tax  the  costs  against  the  plaintiff  and  to  adjudge  him  to  in- 
demnify the  defendant  for  such  losses  and  damages.  And 
these  losses  and  this  recovery  are  adjudicated  in  the  manner 
pointed  out  in  articles  927  et  seq.  of  the  Code  of  Civil  Procedure. 
These  articles  are  found  in  title  VIII  of  that  Code,  entitled 
"  Execution  of  Judgments. "  The  defendant  in  the  attachment 
having  been  declared  entitled  to  recover  damages,  proceedings 
follow  for  the  purpose  of  ascertaining  the  amount  thereof. 
Section  927  et  seq.  provide  for  the  manner  of  making  up  an  issue, 
taking  testimony  and  hearing  witnesses,  and,  upon  final  order 
or  decree  made  by  the  court,  an  appeal  can  be  prosecuted. 
This  full  and  comprehensive  statutory  method  of  ascertaining 
and  adjudging  the  damages  to  be  recovered  in  cases  where  at- 
tachments are  wrongfully  issued  and  vacated  for  any  cause, 
would  seem  to  preclude  the  application  of  general  provisions 
of  the  Code  giving  a  right  of  recovery  for  acts  of  fault  or  negli- 
gence. 

We  are  not  cited  to  any  decision  of  the  Supreme  Court  of 
Spain  expressly  adjudicating  this  matter,  but  are  referred  by 
counsel  on  both  sides  to  a  treatise  on  the  law  of  civil  procedure, 
"Commentarios  k  la  Ley  de  Enjuiciamiento  Civil,"  p.  412,  by 
Sefior  Jos^  Maria  Manresa  y  Navarro,  said  to  be  a  text-writer 
of  the  highest  authority  in  Spain.  The  English  translation 
of  his  text  is  given  as  follows:  '*We  do  not  think  that  this 
rule  [relating  to  independent  actions  for  damages  under  the 
mortgage  law]  is  applicable  to  attachments,  because  on  the 
motion  to  vacate  an  attachment  no  discussion  or  proof  of  the 

object  thereto  and  request  that  it  be  vacated,  with  indemnification  of  losses 
and  damages,  if  not  included  in  any  of  the  cases  of  article  1398.  He  may 
make  this  petition  within  the  five  days  following  that  of  the  notice  of  the 
ruling  ratifying  the  seizure,  or  before  that  time,  if  he  should  deem  it  proper, 
and  it  shall  be  heard  and  determined  in  a  separate  record  in  accordance  with 
the  procedure  prescribed  for  incidental  issues. 

Abt.  1415.  In  cases  in  which  there  is  an  adjudication  of  losses  and  dam- 
ages, as  soon  as  the  ruling  thereupon  becomes  final,  they  shall  be  recovered 
according  to  the  procedure  established  in  Articles  927  et  seq. 
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existence  of  losses  and  damages  is  allowed,  and  because  the 
law  itself  provides,  in  addition  to  this,  that,  when  by  final 
order  of  the  court,  an  attachment  is  vacated,  the  plaintiff  be 
adjudged  to  pay  the  defendant  his  losses  and  damages,  they 
being  ascertained  in  the  manner  provided  in  article  1417,*  that 
is,  according  to  the  procedure  in  article  928  el  seq.  Such  a 
proceeding  permits  of  a  discussion,  if  the  issue  is  made,  not 
only  of  the  amount  but  of  the  existence  of  losses  and  damages. 
It  follows  that  the  court  can  decide  on  both  questions  without 
the  necessity  of  a  new  suit,  which  is  precisely  what  the  law  has 
sought  to  avoid.  *'  This  seems  to  be  a  direct  authority  for  the 
proposition  that  this  plan  of  recovery  of  damages  for  wrongful 
attachments  is  exclusive.  In  the  absence  of  authority  to  the 
contrary,  and  in  view  of  the  plain  provisions  of  the  C!ode,  we 
accept  it  as  properly  declaring  the  existing  law  upon  the  sub- 
ject. We  reach  the  conclusion  that  the  Porto  Rican  system 
in  force  at  the  time  of  the  passage  of  the  Foraker  Act,  and 
binding  until  changed  or  amended,  provided  in  the  state 
of  affairs  shown  by  this  record,  a  recovery  for  damages  in  the 
method  pointed  out  in  the  attachment  suit,  by  the  special 
statutory  method  provided  for,  and  not  otherwise. 

The  difference  between  the  liability  of  one  wrongfully  levy- 
ing an  attachment  at  common  law  and  the  assessments  of  costs 
and  damages  under  these  provisions  of  the  Porto  Rican  Code 
is  not  one  of  form  merely.  The  former  action  is  substantially 
one  for  malicious  prosecution,  and  can  be  maintained  only  upon 
proof  of  malice  and  want  of  probable  cause.  Under  the  Code 
remedies  given  in  Porto  Rico  the  court  is  required  to  assess 
damages,  although  malice  or  want  of  probable  cause  in  suing 
out  the  attachment  may  not  be  expressly  shown.  The  remedy 
given  seems  to  cover  all  cases,  where  the  attachment  is  vacated, 
irrespective  of  the  motive  in  suing  it  out. 

This  brings  us  to  briefly  inquire  as  to  the  nature  and  extent 
of  the  jurisdiction  and  practice  of  the  United  States  courts  in 
Porto   Rico.    Section  34  of    the  Foraker  Act  established  a 

1  Art.  1415,  Porto  Rican  Code. 
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United  States  District  Court  for  Porto  Rico  and  gave  to  it,  in 
addition  to  the  ordinary  jurisdiction  of  a  District  Court  of  the 
United  States,  jurisdiction  of  all  cases  cognizant  in  the  Circuit 
Coiuis  of  the  United  States,  and  provides  that  it  shall  proceed 
therein  in  the  same  manner  as  a  Circuit  Coiu-t,  the  intention  of 
Congress  obviously  being  to  establish  a  United  States  court  in 
Porto  Rico,  having  like  jurisdiction  of  both  District  and  Cir- 
cuit Courts  of  the  United  States  in  the  States.  Section  914  of 
the  Revised  Statutes  of  the  United  States  provides:  "The 
practice,  pleadings,  and  forms  and  modes  of  proceeding  in 
civil  causes,  other  than  equity  and  admiralty  causes,  in  the 
Circuit  and  District  Courts,  shall  conform,  as  near  as  may  be, 
to  the  practice,  pleadings,  and  forms  and  modes  of  proceeding 
existing  at  the  time  in  like  causes  in  the  courts  of  record  of 
the  State  within  which  such  Circuit  or  District  Courts  are  held, 
any  rule  of  court  to  the  contrary  notwithstanding. "  The  act 
of  August  13,  1888,  25  Stat.  433,  provides  that  the  Circuit 
Courts  of  the  United  States  shall  have  original  jurisdiction  con- 
current with  the  courts  of  the  several  States  in  suits  at  common 
law  and  in  equity.  We  think  it  was  the  intention  of  Congress 
in  the  Porto  Rican  act  to  require  the  District  Court  exercising 
the  jurisdiction  of  a  Circuit  Court,  in  analogy  to  the  powers  of 
the  Circuit  Courts  in  the  States,  to  adapt  themselves,  save  in 
the  excepted  cases  in  equity  and  admiralty,  to  the  local  pro- 
cedm^  and  practice  in  Porto  Rico.  This  conclusion  is  in  ac- 
cord with  the  policy  of  the  United  States,  evidenced  in  its  leg- 
islation concerning  the  islands  ceded  by  Spain,  and  secures  to 
the  people  thereof  a  continuation  of  the  laws  and  methods  of 
practice  and  administration  familiar  to  them,  which  are  to  be 
controlling  until  changed  by  law. 

In  the  Revised  Statutes  of  the  United  States,  section  915,  it 
is  provided  as  to  attachments:  ''In  common  law  causes  in  the 
Circuit  and  District  Courts  the  plaintiflf  shall  be  entitled  to 
similar  remedies,  by  attachment  or  other  process,  against  the 
property  of  the  defendant,  which  are  now  provided  by  the  laws 
of  the  State  in  which  such  court  is  held  for  the  courts  thereof; 
VOL.  ecu — 7 


Digitized  by  CjOOQ IC 


98  OCTOBER  TERM,  1905. 

Opinion  of  the  Court.  202  U.  S. 

and  such  Circuit  or  District  Courts  may  from  time  to  time,  by 
general  rules,  adopt  such  state  laws  as  may  be  in  force  in  the 
States  where  they  are  held  in  relation  to  attachments  and  other 
process:  Provided,  That  similar  preliminary  affidavits  or  proofs, 
and  similar  security,  as  required  by  such  state  laws,  shall  be 
first  furnished  by  the  party  seeking  such  attachment  or  other 
remedy. "  By  analogy  it  would  seem  that  the  District  Court 
of  Porto  Rico,  exercising  the  jurisdiction  of  a  Circuit  Court  in 
its  practice  as  to  the  issuing  of  attachments,  is  to  adapt  itself 
to  the  local  practice  recognized  and  established  in  Porto  Rico. 
Circuit  Courts  of  the  United  States  are  not  governed  by  any 
separate  attachment  law,  but  are  required  to  administer  the 
remedy  in  attachment  provided  in  the  laws  of  the  State  in 
which  the  courts  are  held.  Bates  et  al.  v.  Days,  17  Fed.  Rep. 
167. 

It  is  further  objected  on  the  part  of  the  defendant  in  error 
that  Porto  Rican  procedure  can  have  no  application  to  this  ac- 
tion against  Fernandez,  because  he  was  not  a  party  plaintiff 
to  the  attachment  suit,  and  the  statute  provides  that  the  costs 
of  the  attachment  and  damages  shall  be  assessed  against  the 
plaintiff  in  the  action.  We  do  not  perceive  that  this  fact  affects 
the  determination  of  the  question  as  to  the  proper  remedy  in 
such  cases.  There  is  nothing  in  this  action  to  show  that  Fer- 
nandez was  not  authorized  to  bring  the  suit  and  take  out  the 
attachment  in  behalf  of  the  plaintiff  in  that  suit,  in  which  event 
Aguerria  would  be  liable  for  the  acts  of  his  agent  in  that  behalf. 
Nor  is  there  any  reason  why  Fernandez  might  not  be  made  a 
party  to' the  attachment  proceeding  if  damages  were  to  be 
assessed  against  him  alone. 

It  is  further  objected  that  the  United  States  court  has  no 
method  by  which  it  can  assess  these  damages  in  the  manner 
required  in  the  Porto  Rican  Code.  In  giving  the  remedies  pro- 
vided therein  and  assessing  the  damages  we  see  no  reason  why 
that  court  cannot  adapt  itself  to  the  requirements  of  the  local 
code  and  administer  the  remedies  therein  provided.  In  Trac- 
tion Company  v.  Mining  Company,  196  U.  fcJ.  239,  it  was  held 
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that  the  Federal  court  might  follow  the  methods  required  by 
the  Kentucky  statute  in  administering  the  local  law  for  the 
condemnation  of  property,  so  far  as  required  to  meet  the  needs 
of  justice.  In  that  case  the  local  law  required  the  appointment 
of  appraisers  by  the  court  to  assess  compensation  for  the  prop- 
erty taken.  Speaking  of  the  judicial  power  of  a  Circuit  Court 
of  the  United  States  administered  in  such  courts  it  was  held: 
"In  the  exercise  of  that  power  a  Circuit  Court  of  the  United 
States,  sitting  within  the  limits  of  a  State  and  having  jurisdic- 
tion of  the  parties,  is,  for  every  practical  purpose,  a  court  of 
that  State.  Its  function,  imder  such  circumstances,  is  to  en- 
force the  rights  of  parties  according  to  the  law  of  the  State, 
taking  care,  always,  as  the  state  courts  must  take  care,  not  to 
infringe  any  right  secured  by  the  Constitution  and  the  laws  of 
the  United  States. "  In  view  of  the  provisions  of  the  Foraker 
Act,  continuing  local  laws  in  force,  this  reasoning  has  applica- 
tion to  the  powers  of  the  United  States  court  in  that  territory. 
There  can  be  no  difficulty  in  exercising  the  attachment  reme- 
dies provided  in  the  Porto  Rican  Code,  if  the  attachment  shall 
turn  out  to  have  been  wrongfully  issued,  and  making  an  assess- 
ment of  damages  in  the  manner  provided  in  that  Code.  The 
procedure  is  simple  and  eaaly  administered.  Nor  is  there  any- 
thing in  that  special  procedure  encroaching  upon  the  right  to 
a  jury  trial,  secured  by  the  Federal  Constitution,  in  suits  at 
common  law  where  the  value  in  controversy  exceeds  twenty 
dollars.  If  it  be  assumed — a  point  which  it  is  not  necessary  to 
decide — that  that  part  of  the  Constitution  is  applicable  and  in 
force  in  Porto  Rico,  the  proceeding  is  not  a  suit  at  common 
law,  but  simply  a  method  of  ascertaining  damages  in  a  special 
proceeding  in  which  property  has  been  wrongfully  seized. 

Nor  would  the  general  provisions  of  the  Revised  Statutes, 
§  648,  providing  for  a  jury  trial  as  to  issues  of  fact  in  Circuit 
Courts,  except  in  cases  of  admiralty  and  equity  jurisdiction, 
prevent  the  enforcement  of  the  express  provisions  of  the  Porto 
Rican  Code  as  to  assessment  for  damages  for  wrongful  attach- 
ment. 
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Section  8  of  the  Foraker  Act,  as  we  have  seen,  continues  in 
force  the  laws  and  ordinances  of  Porto  Rico,  except  as  modified 
by  military  orders  and  decrees  in  force,  so  far  as  the  same  are 
not  inconsistent  or  in  conflict  with  the  statutory  laws  of  the 
United  States,  which  by  section  14  of  the  act,  when  not  locally 
inapplicable,  with  certain  exceptions,  are  declared  to  be  in 
force  and  effect  in  Porto  Rico  as  in  the  United  States.  The 
general  provisions  as  to  jury  trials  in  civil  causes  in  Circuit 
Courts  of  the  United  States  are  not  inconsistent  with  the 
enforcement  of  a  special  statutory  proceeding  as  to  the 
assessment  of  damages  in  attachment  proceedings,  as  to 
which  the  United  States  has  no  special  statutory  procedure, 
and  enforces  in  that  respect  the  requirements  of  the  local 
law. 

If  we  are  right  in  holding  that  the  Porto  Rican  law  and  prac- 
tice as  to  attachments  and  the  recovery  of  damages  in  respect 
thereto  are  controlling  in  a  Federal  court  in  that  territory,  and 
a  common  law  action  for  a  wrongful  and  maUcious  attachment 
was  imknown  to  the  Porto  Rican  procedure,  the  court  had  no 
jurisdiction  of  the  action.  The  record  shows  that  practically 
no  exception  was  taken  in  the  record  and  proceedings  in  the 
trial  court,  but  it  is  familiar  law  that  this  court  will  of  its  own 
motion  inquire  into  the  jurisdiction  which  it  has  and  as  well 
that  of  the  court  below,  without  any  special  exception  being 
taken.  If,  as  illustrated  in  the  brief  for  counsel  for  the  plaintiff 
in  error,  a  Circuit  Court  of  the  United  States  should  undertake 
to  entertain  a  bankruptcy  proceeding  or  an  admiralty  cause, 
its  proceedings  would  be  void  for  want  of  jurisdiction.  So,  in 
the  present  case,  there  being  no  such  common  law  action  en- 
forceable imder  the  Porto  Rican  procedure,  a  court  of  that  dis- 
trict would  have  no  jurisdiction  to  entertain  the  suit.  Where 
the  jurisdiction  fails  the  objection  can  be  raised  in  this  court; 
if  not  by  the  parties,  then  by  the  court  itself.  Parker  v.  Ormsby 
141  U.  S.  81 ;  Mansfield  &c.  Railway  Co,  v.  Swan,  111  U.  S.  379; 
Thompson  v.  Railway  Companies,  6  Wall.  134. 

We,  therefore,  reach  the  conclusion  that  the  United  States 
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District  Court  had  no  jurisdiction  of  this  action,  and  conse- 
quently the  proceedings  had  therein  were  null  and  void. 

Judgment  reversed. 
Mb.  Justice  White  dissenting. 

As  it  is  conceded  that  the  question  upon  which  the  judgment 
is  now  reversed  was  not  saved  in  the  court  below,  I  am  con- 
strained to  dissent.  In  my  opinion  the  error,  if  any,  was  a 
mere  question  of  mode  of  procedure,  involving  no  want  of  juris- 
diction ratione  materuPj  even  conceding  that  the  presence  of  a 
question  of  such  a  character  would  authorize  this  court  to  re- 
verse— ^in  the  absence  of  any  exception  in  the  court  below — 
or  any  reference  to  the  question  in  that  court. 

Mr.  Justice  McKenna  concurs  in  this  dissent. 


UNITED  STATES  v,  CHEROKEE  NATION. 

EASTERN  CHEROKEES  v.  CHEROKEE  NATION  AND 
UNITED  STATES. 

CHEROKEE  NATION  v,  UNITED  STATES. 

APPEALS    FROM   THE    COURT   OF   CLAIMS. 
Nob.  346,  847.  348.     Argued  January  16, 17.  18,  1006— Decided  April  30.  1906. 

Under  sec.  68  of  the  Cherokee  Act  of  July  1,  1902,  32  Stat.  726,  as  con- 
strued by  the  act  of  March  3,  1903,  32  Stat.  996,  and  the  agreement  of 
December  19,  1891,  providing  for  the  sale 'of  the  Cherokee  outlet,  the 
Court  of  Claims  had  jurisdiction  of  all  claims  of  the  Cherokee  Indians 
against  the  United  States,  and  the  claims  were  to  be  reopened  and  reex- 
amined de  novo,  and  the  court  and  the  accountants  were  to  go  behind 
statutory  and  treaty  bars  and  receipts  in  full,  and  were  to  consider  any 
alleged  and  declared  amount  of  money  promised  but  withheld  under  any 
treaty  or  law. 

The  United  States,  as  stated  in  the  Slade  &  Bender  account  made  under 
the  agreement  of  December  19, 1891 ,  and  as  found  by  the  Court  of  Claims, 
is  liable  to  the  Cherokee  Nation  for  $1,111,284.70,  the  amount  paid  for 
the  removal  of  the  Eastern  Cherokee  Indians  to  the  Indian  Territory, 
improperly  charged  to  the  treaty  fund. 

The  question  whether  interest  should  be  allowed  on  this  fund  having  been 
submitted,  under  the  Eleventh  Article  of  the  Cherokee  Treaty  of  1846,  to 
the  Senate  of  the  United  States,  and  that  body  having  by  resolution 
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found  that  interest  should  be  aUowed  at  five  per  cent  from  June  12, 1838, 
until  paid,  the  amount  of  interest  was  one  of  the  subjects  of  difference 
referred  to  the  Court  of  Claims  under  the  act  of  July  1,  1902,  and  that 
court  had  jurisdiction  to  allow  interest,  and  correctly  awarded  it  at  the 
rate,  and  from  the  time  specified,  in  the  Senate  resolution. 

The  term,  Cherokee  Tribe  or  any  band  thereof,  as  used  in  the  act  of  July  1, 
1902,  means  the  Cherokee  people  as  a  people,  and  not  the  Cherokee 
Nation  as  a  body  politic,  and  the  Court  of  Claims  correctly  decided  that 
the  amount  awarded  to  the  Cherokee  Nation  be  paid  to  the  Secretary 
of  the  Interior  to  be  by  him  received  and  distributed  to  the  persons 
entitled  thereto,  but  such  distribution  should  be  made  as  to  the  Eastern 
Cherokees  as  individuals  whether  East  or  West  of  the  Mississippi,  parties 
to  the  treaties  of  1835,  1836  and  1846,  exclusive  of  the  Old  Settlers. 

The  Eastern  and  Emigrant  Cherokees  are  not  entitled  to  their  demand 
of  one-fourth  of  the  entire  sum  awarded,  but  only  to  per  capita  payment 
with  the  Eastern  Cherokees. 

Section  68  of  the  act  of  Congress  of  July  1,  1902,  entitled 
"An  act  to  provide  for  the  allotment  of  the  lands  of  the  Chero- 
kee Nation,  for  the  disposition  of  town  sites  therein,  and  for 
other  purpk)ses,"  32  Stat.  716,  726,  reads  as  follows: 

"Jurisdiction  is  hereby  conferred  upon  the  Court  of  Claims 
to  examine,  consider,  and  adjudicate,  with  a  right  of  appeal 
to  the  Supreme  Court  of  the  United  States  by  any  party  in 
interest  feeling  aggrieved  at  the  decision  of  the  Court  of  Claims 
any  claim  which  the  Cherokee  tribe,  or  any  band  thereof, 
arising  under  treaty  stipulations,  may  have  against  the  United 
States,  upon  which  suit  shall  be  instituted  within  two  years 
after  the  approval  of  this  act;  and  also  to  examine,  consider, 
and  adjudicate  any  claim  which  the  United  States  may  have 
against  said  tribe,  or  any  band  thereof.  The  institution, 
prosecution,  or  defense,  as  the  case  may  be,  on  the  part  of  the 
tribe  or  any  band,  of  any  such  suit,  shall  be  through  attorneys 
employed  and  to  be  compensated  in  the  manner  prescribed  in 
sections  twenty-one  hundred  and  three  to  twenty-one  hundred 
and  six,  both  inclusive,  of  the  Revised  Statut-es  of  the  United 
States,  the  tribe  acting  through  its  principal  chief  in  the  em- 
ployment of  such  attorneys,' and  the  band  acting  through  a 
committee  recognized  by  the  Secretary  of  the  Interior.  The 
Court  of  Clmms  shall  have  full  authority,  by  proper  orders  and 
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process,  to  make  parties  to  any  such  suit  all  persons  whose 
presence  in  the  litigation  it  may  deem  necessary  or  proper  to 
the  final  determination  of  the  matter  in  controversy,  and  any 
such  suit  shall,  on  motion  of  either  party,  be  advanced  on  the 
docket  of  either  of  said  courts  and  be  determined  at  the  earliest 
practicable  time." 

February  20,  1903,  the  Cherokee  Nation  filed  a  petition  in 
the  Court  of  Claims  asking  judgment  on  an  account  rendered 
by  Slade  &  Bender,  pursuant  to  the  treaty  of  March  3,  1893 
(27  Stat.  640),  with  interest. 

March  3,  1903,  an  act  was  approved  entitled  "An  act  mak- 
ing appropriations  for  the  current  and  contingent  expenses 
of  the  Indian  Department  and  for  fulfilling  treaty  stipulations 
with  various  Indian  tribes  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  four,  and  for  other  purposes," 
32  Stat.  982,  996,  containing  the  following  provisions: 

"Section  sixty-eight  of  the  act  of  Congress  entitled  'An 
act  to  provide  for  the  allotment  of  the  lands  of  the  Cherokee 
Nation,  for  the  disposition  of  town  sites  therein,  and  for  other 
purposes,'  approved  July  first,  nineteen  himdred  and  two, 
shall  be  so  construed  as  to  give  the  Eastern  Cherokees,  so 
called,  including  those  in  the  Cherokee  Nation  and  those  who 
remained  east  of  the  Mississippi  river,  acting  together  or  as 
two  bodies,  as  they  may  be  advised,  the  status  of  a  band  or 
bands,  as  the  case  may  be,  for  all  the  purposes  of  said  section: 
Provided,  That  the  prosecution  of  such  suit  on  the  part  of  the 
Eastern  Cherokees  shall  be  through  attorneys  employed  by 
their  proper  authorities,  their  compensation  for  expenses  and 
services  rendered  in  relation  to  such  claim  to  be  fixed  by  the 
Court  of  Claims  upon  the  termination  of  such  suit;  and  said 
section  shall  be  further  so  construed  as  to  require  that  both 
the  Cherokee  Nation  and  said  Eastern  Cherokees,  so  called, 
shall  be  made  parties  to  any  suit  which  may  be  instituted 
against  the  United  States  under  said  section  upon  the  claim 
mentioned  in  House  of  Representatives  Executive  Document 
nimibered  three  himdred  and  nine  of  the  second  session  of  the 
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Fifty-seventh,  Congress;  and  if  said  claim  shall  be  sustained 
in  whole  or  in  part  the  Court  of  Claims,  subject  to  the  right 
of  appeal  named  in  said  section,  shall  be  authorized  to  render 
a  judgment  in  favor  of  the  rightful  claimant,  and  also  to 
determine  as  between  the  different  claimants,  to  whom  the 
judgment  so  rendered  equitably  belongs,  either  wholly  or  in 
part,  and  shall  be  required  to  determine  whether,  for  the 
purpose  of  participating  in  said  claim,  the  Cherokee  Indians 
who  remained  east  of  the  Mississippi  river  constitute  a  part 
of  the  Cherokee  Nation,  or  of  the  Eastern  Cherokees,  so  called, 
as  the  case  may  be." 

The  claim  mentioned  in  said  H.  R.  Ex.  Doc.  No.  309,  57th 
Cong.,  2d  sess.,  is  therein  referred  to  as  "the  award  rendered 
under  the  Cherokee  agreement  of  December  19,  1891,  ratified 
by  act  of  Congress  approved  March  3,  1893." 

March  14,  1903,  a  petition  was  filed  on  behalf  of  all  the 
Eastern  Cherokees,  both  west  and  east  of  the  Mississippi 
river,  alleging  in  substance  that  there  was  due  to  the  Eastern 
Cherokees,  upon  the  accoimt  of  Slade  &  Bender,  the  sum  of 
$1,111,284.70,  with  interest  from  Jime  12,  1838,  as  an  award 
against  the  United  States  or,  if  the  court  should  not  hold  said 
account  as  an  award,  the  sum  of  $1,761,447.27,  with  interest 
at  5  per  cent  from  the  same  date,  together  with  interest  on 
the  income  annually  accruing,  at  the  rate  of  five  per  cent  per 
annum  until  paid,  by  virtue  of  the  treaties  of  1828  (7  Stat. 
313),  and  the  treaty  of  1835-36,  commonly  known  as  the 
"treaty  of  New  Echota."  But  at  the  trial  of  the  case  no 
contention  was  made  for  this  larger  amoimt. 

March  20,  1903,  a  petition  was  filed  on  behalf  of  certain 
Eastern  Cherokees,  living  east  of  the  Mississippi,  amended 
September  3,  1903,  when  petitioners  took  the  title  of  the 
Eastern  and  Emigrant  Cherokees,  asserting  their  claim  to  a 
pro  rata  share  of — 

"That  portion  of  the  removal  and  subsistence  fund  im- 
properly taken  by  the  United  States  from  the  five  million 
fimd  on  account  of  removal  of  Eastern  Cherokees,  as  found 
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by  the  expert  accountants,  Messrs.  Slade  k  Bender,  April  28, 
1894,  the  said  five  million  fund  being  an  interest-bearing  fimd 
in  the  hands  of  the  United  States,  as  trustee,  and  representing 
the  money  paid  by  the  Government  to  the  Eastern  Cherokees 
for  the  sale  of  their  lands  in  North  Carolina,  Georgia,  and 
Tennessee,  or  east  of  the  Mississippi  river,  as  set  forth  in 
article  1st  of  the  treaty  of  New  Ek^hota,  in  north  Georgia, 
on  March  14,  1835,  and  articles  2  and  3  of  the  supplemental 
treaty,  proclaimed  May  23,  1836,  this  sum  so  misapplied 
amounting,  in  accordance  with  said  accounting,  to  $1,111,284.70 
with  interest  at  5  per  cent  per  annum  from  the  date  of  said 
wrongful  taking,  June  12,  1838,  to  date.'' 

The  three  petitions  were  consolidated  and  heard  as  one  case, 
and  although  in  effect  the  proceedings  were  in  equity,  findings 
of  fact  and  conclusions  of  law  were  filed. 

Among  the  facts  found  were  these: 

"XVIII. 

"By  section  14  of  the  act  of  Congress  entitled  'An  act 
making  appropriations  for  the  current  and  contingent  ex- 
penses of  the  Indian  Department,  and  for  fulfilling  treaty 
stipulations  with  various  Indian  tribes  for  the  year  ending 
June  30,  1889,  and  for  other  purposes,'  approved  March  2, 
1889  (25  Stat.  1005),  the  President  was  authorized  to  appoint 
three  commissioners  to  negotiate  with  the  Indian  tribes  own- 
ing or  doming  lands  lying  west  of  the  ninety-sixth  degree  of 
longitude  in  the  Indian  Territory  for  the  cession  to  the  United 
States  of  all  their  title,  claim,  or  interest  of  every  kind  or  char- 
acter in  and  to  said  lands,  and  he  did  appoint  David  H.  Jerome, 
Alfred  M.  Wilson  and  Warren  G.  Sa3a'e  such  commissioners. 

"By  virtue  of  the  authority  contained  in  an  act  of  the 
Cherokee  National  Coimcil,  approved  November  16,  1891, 
Elias  C.  Boudinot,  Joseph  A.  Scales,  Roach  Young,  William 
Triplett,  Thomas  Smith,  Joseph  Smallwood,  and  George 
Downing  were  duly  appointed  commissioners — 

"  'To  meet  and  enter  into  negotiations  with  the  above-named 
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commission,  appointed  by  the  President  of  the  United  States, 
for  the  cession  of  the  lands  of  the  Cherokee  Nation  west  of  the 
96th  degree  of  west  longitude,  and  for  the  final  adjustment 
of  all  questions  of  interest  between  the  United  States  and  the 
Cherokee  Nation  which  are  now  unsettled.' 

"  By  said  act  of  Congress  it  was  made  the  duty  of  said  com- 
missioners appointed  by  the  President  to  report  all  agreements 
resulting  from  such  negotiations  to  the  President,  to  be  by 
him  reported  to  the  Congress  at  its  next  session,  and  by  the 
act  of  the  Cherokee  council  it  was  made  the  duty  of  the  com- 
missioners on  the  part  of  the  Cherokee  Nation  to  report  all 
their  proceedings  in  full  to  the  National  Council  for  its  ap- 
proval and  ratification.    Ex.  Doc.  56,  52d  Cong.,  1st  sess.,  17. 

"At  the  outset  of  the  negotiations  between  said  commis-' 
sioners  for  the  purchase  and  sale  of  said  lands,  which  were 
known  as  the  'Cherokee  Outlet,'  the  commissioners  on  the 
part  of  the  Cherokee  Nation  renewed  their  claims  and  con- 
tentions with  respect  to  the  balances  alleged  to  be  due  to  them 
under  various  treaties,  and  particularly  their  contention  that 
the  so-called  treaty  fund  had  been  improperly  charged  with 
the  expense  of  the  removal  of  the  Eastern  Cherokees  to  the 
Indian  Territory,  and  demanded  as  'a  condition  precedent 
to  any  agreement  for  the  sale  of  the  land'  that  some  adjust- 
ment of  such  contentions  should  be  made. 

"On  the  19th  of  December,  1891,  after  prolonged  negotia- 
tions, the  commissioners  above  named  entered  into  articles 
of  agreement,  by  article  I  of  which  it  was  agreed  that — 

"The  Cherokee  Nation,  by  act  duly  passed,  shall  cede  and 
relinquish  all  its  title,  claim,  and  interest  of  every  kind  and 
character  in  and  to  that  part  of  the  Indian  Territory  bounded 
on  the  west  by  the  one  hundredth  (100°)  degree  of  west  longi- 
tude, on  the  north  by  the  State  of  Kansas,  on  the  east  by  the 
ninety-sixth  (96°)  degree  west  longitude,  and  on  the  south 
by  the  Creek  Nation,  the  Territory  of  Oklahoma,  and  the 
Cheyenne  and  Arapahoe  Reservation  created  or  defined  by 
Executive  order,  dated  August  10,  1860,  the  tract  of  land 
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embraced  within  the  above  boundaries  containing  eight  million 
one  hundred  and  forty-four  thousand  six  hundred  and  eighty- 
two  and  ninety-one  one-himdredths  (8,144,682.91)  acres,  more 
or  less/ 

''By  article  2  thai— 

"For  and  in  consideration  of  the  above  cession  and  relin- 
quishment the  United  States  agrees:' 

"  First.  That  it  will  remove  from  the  limits  of  the  Cherokee 
Nation  as  trespassers  certain  described  persons. 

"Second.  That  a  certain  article  of  the  antecedent  treaty 
of  July,  1866,  should  be  abrogated  and  held  for  naught. 

"Third.  That  the  judicial  tribunals  of  the  Cherokeee  Nation 
should  have  exclusive  jurisdiction  in  certain  cases. 

"Fourth.  That— 

"The  United  States  shall,  without  delay,  render  to  the 
Cherokee  Nation,  through  any  agent  appointed  by  authority 
of  the  National  Coimcil,  a  complete  account  of  moneys  due  the 
Cherokee  Nation  under  any  of  the  treaties  ratified  in  the 
years,  1817,  1819,  1825,  1828,  1835-36,  1846,  1866,  and  1868, 
and  any  laws  passed  by  the  Congress  of  the  United  States  for 
the  purpose  of  carrying  said  treaties,  or  any  of  them,  into 
effect;  and  upon  such  accoimting,  should  the  Cherokee  Nation, 
by  its  National  Council  conclude  and  determine  that  such 
accounting  is  incorrect  or  unjust,  then  the  Cherokee  Nation 
shall  have  the  right,  within  twelve  months,  to  enter  suit 
against  the  United  States  in  the  Court  of  Claims,  with  the 
right  of  appeal  to  the  Supreme  Court  of  the  United  States  by 
either  party,  for  any  alleged  or  declared  amount  of  money 
promised  but  withheld  by  the  United  States  from  the  Chero- 
kee Nation,  under  any  of  said  treaties  or  laws,  which  may  be 
claimed  to  be  omitted  from,  or  improperly  or  unjustly  or 
illegally  adjusted  in,  said  accounting;  and  the  Congress  of 
the  United  States  shall,  at  its  next  session,  after  such  case 
shall  be  finally  decided  and  certified  to  Congress  according 
to  law,  appropriate  a  sufficient  sum  of  money  to  pay  such 
judgment  to  the  Cherokee  Nation,  should  judgment  be  ren- 
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dered  in  her  favor;  or  if  it  shall  be  found  upon  such  accounting 
that  any  sum  of  money  has  been  so  withheld,  the  amount 
shall  be  duly  appropriated  by  C!ongress,  payable  to  the  Chero- 
kee Nation,  upon  the  order  of  its  National  Coimcil,  such  apn 
propriation  to  be  made  by  Congress,  if  then  in  session,  and  if 
not,  then  at  the  session  immediately  following  such  accounting.' 

"  Fifth.  That  certain  citizens  of  the  Cherokee  Nation  should 
have  the  right  to  select  lands  as  homesteads  under  certain 
conditions;  and 

"  Sixth.  In  addition  to  all  of  the  foregoing  enumerated  con- 
siderations for  the  cession  and  relinquishment  of  title  to  the 
described  lands,  the  tTnited  States  shall  pay  to  the  Cherokee 
Nation,  at  such  times  and  in  such  manner  as  the  Cherokee 
National  Council  shall  determine,  the  sum  of  $8,595,736.12 
in  excess  of  the  simi  of  $728,389.46,  the  aggregate  of  amounts 
heretofore  appropriated  by  Congress  and  charged  against  the 
lands  of  the  Cherokees  west  of  the  Arkansas  river. 

"Said  articles  of  agreement  were  accepted,  ratified,  and 
confirmed  on  the  part  of  the  Cherokee  Nation  by  an  act  of  the 
National  Council  approved  January  4,  1892,  and  were  also  ac- 
cepted, ratified,  and  confirmed  on  the  part  of  the  United 
States  by  act  of  Congress  of  March  3,  1893,  27  Stat.  640. 

"Prior  to  the  acceptance  and  ratification  of  said  agreement 
on  the  part  of  the  United  States,  as  aforesaid,  the  commis- 
sioners on  behalf  of  the  United  States,  as  required  by  the  law 
under  which  they  were  appointed,  had  reported  to  the  Presi- 
dent the  making  of  the  articles  of  agreement  aforesaid,  and 
by  way  of  explanation  said: 

" '  As  to  the  conditions  of  the  agreement,  besides  the  relin- 
quishment of  title  upon  the  one  part  and  the  payment  of  a 
price  in  money  on  the  other,  it  is  necessary  to  state  that  the 
settlement  of  the  matters  contained  in  such  conditions  were 
made  a  condition  precedent  to  any  agreement  for  the  sale  of 
the  land. 

"'The  accoimting  provided  for  in  the  fourth  subdivision  of 
article  2  of  the  agreement  is  inserted  and  agreed  to,  because 
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the  Cherokees  are  compelled  to  accept  the  construction  of  the 
treaties  made  by  the  executive  and  administrative  branches 
of  the  Grovemment. 

"  'Whatever  that  construction  is,  the  Indian  must  abide  by. 
There  is  no  appeal  except  to  Congress.  Without  going  specifi- 
cally into  details  the  Cherokees  clmm  that  upon  a  just  account- 
ing upon  a  proper  construction  of  the  treaties  named,  a  large 
sum  of  money,  principal  and  interest,  will  be  found  due  them. 
They  also  desire  to  include  lands  as  well  as  money,  but  they 
were  induced  to  eliminate  "lands*'  from  the  provision.  With 
that  eliminated  the  provision  was  agreed  to,  as  set  out.  The 
Government  has  made  the  accounting,  has  kept  the  books, 
has  construed  the  treaties.  If  that  has  been  done  properly, 
no  harm  can  come  from  restating  the  accoimt.  If  it  has  not 
been  done  properly,  no  possible  reason  can  exist  why  the  error 
should  not  be  corrected.'  Sen.  Ex.  Doc.  56,  52d  Cong., 
1st  sess.,  pp.  11,  12. 

"Gen.  Thomas  J.  Morgan,  Commissioner  of  Indian  Affairs, 
in  his  report  to  the  Secretary  of  the  Interior  on  February  6, 
1892,  made  the  following  explanation  and  comment  on  the 
fourth  section  of  article  2,  to  wit: 

"  *The  fourth  section  of  article  2  provides  for  an  accounting 
between  the  United  States  and  the  Cherokee  Nation.  The 
work  necessary  to  render  this  account  will  be  very  heavy,  and 
much  time  will  be  necessary  to  properly  prepare  the  same. 
On  this  provision  of  the  agreement  the  commissioners  say: 

"  'The  Government  has  made  the  accoimting,  has  kept  the 
Jxx)ks,  has  construed  the  treaties.  If  this  has  been  done 
properly  no  harm  can  come  from  restating  the  account.  If 
it  has  not  been  done  properly  no  possible  reason  can  exist 
why  the  error  should  not  be  corrected.  It  creates  no  new 
obligations  against  the  Government,  but  only  provides  for 
legal  discharge  of  the  old  ones.' 

"  'This  seems  to  me  to  be  a  reasonable  view  to  take  of  this 
provision,  and  I  do  not  see  that  any  vahd  objection  could  be 
advanced  against  it. 
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"'In  your  reference  of  the  matter  to  this  office  you 
said: 

" '  Particular  attention  is  called  to  section  4  of  article  2  of 
the  agreement,  with  request  for  a  full  report  as  to  what  may 
be  the  state  of  the  account  between  the  United  States  and  the 
Cherokees,  if  practicable,  within  a  reasonable  time;  if  not, 
your  general  conclusions." 

"  'In  reply  to  this  indorsement  I  have  the  honor  to  say  that 
if  this  section  is  construed  to  require  the  United  States  to 
state  an  account  of  moneys  stipulated  to  be  paid  to  the  Chero- 
kee Nation,  imder  the  treaties  therein  specified  and  under  the 
various  appropriation  acts  to  carry  the  same  into  effect,  this 
accoimt  could  be  prepared  by  this  office  within  a  reasonable 
time,  say  about  two  months.  If,  on  the  other  hand,  it  be 
construed  to  require  a  detailed  statement  of  all  the  moneys 
received  and  disbiu-sements  made  by  the  United  States  of  the 
Cherokee  funds  imder  said  treaties  and  acts  of  Congress, 
which  seems  to  me  to  be  the  intention  of  the  parties  negotiat- 
ing the  agreement,  it  would  require  the  services  of  an  expert 
accoimtant,  with  assistants,  probably  twelve  months  or  more 
to  review  and  copy  the  Cherokee  accounts  and  records  running 
back  nearly  a  century.  In  order  to  prepare  a  statement  of 
this  kind  it  would  require  an  appropriation  by  Congress  of  the 
sum  of  at  least  $5,000  to  pay  for  the  services  of  an  expert 
accoimtant,  and  in  the  draft  of  a  bill  for  the  ratification  of 
the  agreement  herewith  inclosed,  I  have  provided  for  the 
appropriation  of  that  sum,  or  so  much  thereof  as  may  be  nec- 
essary for  that  purpose.'  Senate  Ex.  Doc.  No.  56,  52d  Cong., 
1st  sess.,  p.  8. 

"This  report  of  the  Conmiissioner  was,  on  or  about  Feb- 
ruary 8,  1892,  referred  by  the  Secretary  of  the  Interior  to  the 
Assistant  Attorney-General  for  the  Interior  Department  'for 
his  consideration  and  report  upon  the  legaUty  of  the  contract, 
the  sufficiency  of  the  proposed  bill,  and  his  views  upon  the 
questions  of  law  relating  to  the  subject,'  and  on  or  about 
February  25,  1892,  said  officer  reported  thereon,  as  appears 
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in  said  Senate  Executive  Document  56,  Fifty-second  Congress, 
first  session,  sa3dng,  among  other  things: 

"'The  report  and  agreement  were  referred  to  the  Commis- 
sioner of  Indian  Affairs,  who,  under  date  of  February  6,  1892, 
reported  favorably  on  the  agreement,  and  transmitted  with 
his  report  the  draft  of  a  bill  to  be  submitted  to  Congress  to 
ratify  and  carry  out  the  provisions  thereof.  .  .  .  The 
agreement  contains  two  articles.  The  first  relates  to  the 
cession  and  the  second  to  the  consideration  therefor.    .     .    . 

"  'The  considerations  for  said  cession,  as  contained  in  article 
2,  are  set  forth  under  six  subdivisions.     .     .     . 

" '  The  fourth  and  next  provision  of  article  2  of  the  agreement 
requires  the  United  States  to  render  to  the  Cherokee  Nation 
a  complete  accounting  of  all  money  agreed  to  be  paid  to  the 
Indians  or  which  they  may  be  entitled  to  under  any  treaty 
or  act  of  Congress  since  1817.  And  if  said  accounting  is  satis- 
factory Congress  shall  make  the  necessary  appropriation  to 
pay  the  same.  But  if  the  accounting  is  not  satisfactory,  then 
the  Cherokees  to  have  the  right  to  institute  suit  in  the  Court 
of  Claims  against  the  United  States  for  the  claimed  amount, 
and  Congress  is  to  make  the  necessary  appropriation  to  pay 
the  judgment,  if  any,  recovered. 

" '  I  see  nothing  in  the  stipulations  herein  to  comment  upon. 
It  seems  right  and  promotive  of  good  feeUng  that  there  should 
be  a  full  and  final  settlement  of  all  claims  and  accounts  of 
these  Indians  against  the  United  States,  and  I  think  the  terms 
of  agreement  are  sufficiently  clear  to  secure  such  accounting. 

"  'The  Commissioner  of  Indian  Affairs  asks  for  a  special  ap- 
propriation of  $5,000  to  enable  him  to  make  the  accounting.' 

"All  of  these  reports  were  before  the  Congress  when  it 
accepted  and  ratified  said  articles  of  agreement  by  act  of 
March  3,  1893,  27  Stat.  641,  in  the  following  language,  to  wit: 

" '  Which  said  agreement  is  fully  set  forth  in  the  message  of 
the  President  of  the  United  States,  communicating  the  same 
to  Congress,  known  as  Executive  Document  No.  56  of  the 
first  session  of  the  Fifty-second  Congress,  the  lands  referred 
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to  being  commonly  known  and  called  the  "Cherokee  Outlet;" 
and  said  agreement  is  hereby  ratified  by  the  Congress  of  the 
United  States,  subject,  however,  to  the  Constitution  and  laws 
of  the  United  States  and  to  acts  of  Congress  that  have  been 
or  may  be  passed  regulating  trade  and  intercourse  with  the 
Indians,  and  subject  also  to  certain  amendments  thereto,  as 
follows:  .  .  .  (Amendments  not  important  here.)  .  .  . 
"  *  And  the  provisions  of  said  agreement  so  amended  shall  be 
fully  performed  and  carried  out  on  the  part  of  the  United 
States;  provided  that  the  money  hereby  appropriated  shall 
be  immediately  available,  and  the  remaining  sum  of  eight 
million  three  himdred  thousand  dollars,  or  so  much  thereof 
as  is  required  to  carry  out  the  provisions  of  said  agreement 
as  amended  and  according  to  this  act,  to  be  payable  in  five 
equal  instalments,  commencing  on  the  fourth  day  of  March, 
eighteen  hundred  and  ninety-five,  and  ending  on  the  fourth 
day  of  March,  eighteen  himdred  and  ninety-nine,  said  de- 
ferred pajrments  to  bear  interest  at  the  rate  of  four  per  cen- 
timi  per  annum,  to  be  paid  annually,  and  the  amoimt  re- 
quired for  the  payment  of  interest  as  aforesaid  is  hereby  ap- 
propriated; *    *    * 

"  'The  acceptance  by  the  Cherokee  Nation  of  Indians  of  any 
of  the  money  appropriated  as  herein  set  forth  shall  be  con- 
sidered and  taken  and  shall  operate  as  a  ratification  by  said 
Cherokee  Nation  of  Indians  of  said  agreement,  as  it  is  hereby 
proposed  to  be  amended,  and  as  a  full  and  complete  relin- 
quishment and  extinguishment  of  all  their  title,  claim,  and 
interest  in  and  to  said  lands;  *    *    * 

"'And  said  lands,  except  the  portion  to  be  allotted  as  pro- 
vided in  said  agreement,  shall,  upon  the  payment  of  the  sum 
of  two  hundred  and  ninety-five  thousand  seven  hundred  and 
thirty-six  dollars,  herein  appropriated,  to  be  inmiediately  paid, 
become,  and  be  taken  to  be  and  treated  as  a  part  of  the  public 
domain.' 
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"XIX.     . 

"By  said  act  of  March  3,  1893,  ratifying  said  agreement  for 
the  purchase  of  the  'Cherokee  Outlet'  the  Congress  also  pro- 
vided as  follows: 

" '  The  sum  of  five  thousand  dollars,  or  so  much  thereof  as 
may  be  necessary,  the  same  to  be  immediately  available,  is 
hereby  expropriated,  out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated,  to  enable  the  Commissioner  of  Indian 
Affaurs,  imder  the  direction  of  the  Secretary  of  the  Interior, 
to  employ  such  expert  person  or  persons  to  properly  render 
a  complete  account  to  the  Cherokee  Nation  of  moneys  due  said 
Nation,  as  required  in  the  fourth  subdivision  of  article  2  of 
said  agreement.' 

"Thereafter  James  A.  Slade  and  Joseph  T.  Bender  were 
employed  as  experts  under  the  provisions  of  said  section  of 
said  act,  and  they  made  and  rendered  an  account  pursuant  to 
the  provisions  of  paragraph  4  of  article  2  of  the  articles  of 
agreement  of  December  19,  1891,  as  ratified  and  affirmed  by 
said  act  of  March  3, 1893.  Said  account  was  by  the  Secretary 
of  the  Interior  referred  to  the  Commissioner  of  Indian  Affairs 
for  examination  and  report,  and  the  same  having  been  exam- 
ined and  approved  by  said  Commissioner,  was  by  the  latter 
returned  to  the  Secretary  of  the  Interior,  who  transmitted  the 
same  to  the  Cherokee  Nation  by  delivering  a  copy  thereof  to 
R.  F.  Wyley,  its  properly  constituted  agent  for  receiving  the 
same,  and  said  account  so  made,  rendered,  and  transmitted 
was  accepted  by  the  Cherokee  Nation  by  an  act  of  its  National 
Council  approved  December  1,  1894,  and  no  suit  was  there- 
after brought  by  the  Cherokee  Nation  against  the  United 
States  charging  that  said  accoimt  was  in  anywise  incorrect  or 
unjust,  but,  on  the  contrary,  the  principal  chief  of  the  Chero- 
kee Nation,  as  required  by  the  act  of  its  National  Council 
above  referred  to,  did  notify  the  Secretary  of  the  Interior  of 
the  acceptance  of  said  Nation  of  said  account  as  so  stated  by 
Messrs.  Slade  and  Bender,  and  did  request  said  Secretary  of 
of  the  Interior  to  notify  the  Congress  of  the  United  States  of 
VOL.  ecu — 8 
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such  acceptance,  and  on  the  7th  of  January,  1895,  the  Secre- 
tary of  the  Interior  reported  the  entire  matter  to  the  Congress 
in  the  following  words: 

'  "Sir:  I  have  the  honor  to  herewith  transmit,  in  compliance 
with  the  provisions  of  the  third  subdivision  of  article  2  of  the 
agreemejit  made  December  19,  1891,  with  the  Cherokee  In- 
dians, ratified  by  the  act  of  Congress  approved  March  3,  1893 
(27  Stat.  643),  a  certified  copy  of  *  a  complete  account  of  moneys 
due  the  Cherokee  Nation  imder  any  of  the  treaties  made  in 
the  years  1817,  1819,  1825,  1833,  1835-36,  1846,  1866,  and 
1868,  and  any  laws  passed  by  the  Congress  of  the  United  States 
for  the  purpose  of  carrying  said  treaties,  or  any  of  them,  into 
effect,'  prepared  in  accordance  with  the  provisions  of  the  said 
act  of  March  3,  1893,  together  with  a  certified  copy  of  an  act 
of  Cherokee  National  Council  accepting  such  accounting. 

"'The  Speaker  of  the  House  of  Representatives.'  House 
Ex.  Doc.  No.  182,  53d  Cong.,  3d  sess. 

"XX. 

"The  report  and  accounting  made  by  said  James  A.  Slade 
and  Joseph  T.  Bender,  referred  to  in  the  foregoing  finding,  is 
in  the  words  and  figures  which  appear  in  House  Executive 
Document  182,  Fifty-third  Congress,  third  session.  The  con- 
clusion thereof  is  as  follows: 

"  'The  foregoing  statement  covers,  it  is  believed,  every  point 
at  issue  which  can  be  raised  under  the  treaties  described  in  the 
articles  of  agreement  [a  number  of  demands  made  by  the 
Cherokee  Nation  were  disallowed],  and  the  result  of  the  find- 
ing is  submitted  in  the  following  schedule: 


Under  the  treaty  of  1819: 

Value  of  three  tracts  of  land  containing  1,700  acres,  at 
$1.25  per  acre,  to  be  added  to  the  principal  of  the 

"school"  fund $2,125  00 

(With  interest  from  February  27, 1819,  to  date  of  pay- 
ment.) 
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Under  treaty  of  1835: 

Amount  paid  for  removal  of  Eastern  Cherokees  to  the 
Indian  Territory,  improperly  charged  to  treaty  fund. .     1,111,284  70 
(With  interest  from  June  12, 1838,  to  date  of  payment.) 

Under  treaty  of  1866: 

Amount  received  by  receiver  of  public  moneys  at  Inde- 
pendence, Kans.,  never  credited  to  Cherokee  Nation. .  432  28 
(With  interest  from  January  1,  1874,  to  date  of  pay- 
ment.) 

Under  act  of  Congress,  March  3,  1893: 

Interest  on  $15,000  of  Choctaw  funds  applied  in  1863  to 
relief  of  indigent  Cherokees,  said  interest  being  im- 
properly charged  to  Cherokee  national  fund 20,406  25 

With  interest  from  July  1,  1903,  to  date  of  restoration 
of  the  principal  of  the  Cherokee  funds,  held  in  trust  in 
lieu  of  investments.' 

"'Washington,  D.  C,  April  28,  1894. 

(Signed)  Jas.  A.  Slade. 

Jos.  T.  Bender.' 

"XXI. 

"In  arriving  at  the  item  of  $1,111,284.70  the  accountants 
among  other  tabulations  made  the  following  statement  of  the 
account. 

" '  Figuring  upon  the  basis  stated  in  the  ninth  article  of  the 
treaty  of  1846,  and  following  the  Auditor's  and  Comptroller's 
figures  in  the  accounting  of  December  3,  1849,  and  eliminating 
from  the  charges  made  against  the  total  fund  of  $6,647,067 
the  excess  of  payments  over  the  amounts  appropriated  by 
the  United  States  for  that  purpose,  the  true  statement  of  the 
accoimt  is  as  follows: 

For  improvements $1,540,572  27 

For  ferries 159,572  12 

For  spoliations 264,894  09 

For  removal  and  subsistence,  being  the 

amount  actually  provided  and  expended 

for  these  purposes,  and  consisting  of  the 

fdlowing  items "  j  ffiS^  §i  1 1^172  91 

For  debts  and  claims  upon  the  Cherokee  Nation 101,348  31 

For  the  additional  quantity  of  land  ceded  to  the  Nation 500,000  00 
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For  amount  invested  as  the  general  fund  of  the  Nation 500380  00 

For  subsistence  furnished  after  expiration  of  one  year,  un- 
der agreement  that  it  should  be  charged  to  treaty  fund 172,316  47 

4,621,766  17 

For  lands  and  possessions 5,000,000  00 

For  spoliations 264,894  09 

Balance  of  $600,000  applicable  to  removal 335,105  91 

Appropriation  of  June  12,  1838 1,047,067  00 

6,647,067  00 
From  which  deduct  charges  as  above 4,621,756  17 

Balance  to   be  distributed    per  capita 2,025,310  83 

Deduct  amount  actually  distributed  as  already  explained. . .        914,026  13 

Balance  due 1,111,284  70 

''The  sum  of  $914,026.13,  actually  distributed  to  the  Eastern 
Cherokees  iii  1852,  out  of  the  above  balance  of  $2,025,310.83, 
was  appropriated  as  follows: 


Amount  found  due  by  Treasury  officials,  under  article  9, 
1846,  in  the  report  of  the  Auditor  and  Comptroller  of 

December  3, 1849 $627,603  95 

Erroneous  charge  corrected  by  act  of  February  27,  1851 96,999  42 

Erroneous  charge  account  subsistence,  corrected  by  Con- 
gress, September  30, 1850 189,151  24 

914,026  13 


"This  amount  of  $914,026.13  was  distributed  solely  to 
14,098  Eastern  Cherokees  in  the  West  and  2,133  Eastern 
Cherokees  who  remained  East. 

"Interest  on  the  above  sum  of  $914,026.13  at  5  per  cent 
from  June  12,  1838,  was  also  appropriated  by  Congress  and 
distributed  per  capita  to  said  Eastern  Cherokees  in  the  same 
payment.  The  balance  to  be  distributed  per  capita  according 
to  the  above  report  and  which  was  not  distributed,  to  wit, 
$1,111,284.70,  is  the  sum  of  which  the  Eastern  Cherokees 
complain  they  were  deprived  in  the  settlement  of  1852;  that 
while  they  received  only  $56.31  per  capita,  excluding  interest, 
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they  should  have  received  the  further  sum  of  $1,111,284.70, 
or  a  total  of  $2,025,310.83,  as  appears  in  the  above  account 
rendered  as  the  true  balance  under  article  9,  making  them  a 
total  per  capita  of  $124.78. 

"The  settlement  made  with  the  Old  Settlers  was  as  set  forth 
in  Finding  XVII. 

"XXII. 

"  '  Neither  the  whole  or  any  portion  of  the  various  sirnis  with 
interest  found  and  stated  by  the  concluding  schedule  of  the 
so-called  Slade-Bender  report  to  be  due  to  the  Cherokee  Nation 
under  the  treaties  and  acts  of  Congress  therein  referred  to 
have  been  paid  to  the  Cherokee  Nation,  or  to  any  officer, 
agent,  or  other  person  acting  m  its  behalf. 

"With  the  exception  of  the  provision  contained  in  the  act 
of  March  2,  1895,  making  appropriations  for  the  legislative, 
executive,  and  judicial  expenses  of  the  Government,  directing 
the  Attorney  General  to  review  and  report  upon  the  conclu- 
sion of  law  disclosed  in  the  account  of  Slade  and  Bender,  and 
the  passing  of  the  provisions  of  the  acts  of  July  1,  1902,  and 
March  3,  1903,  conferring  jurisdiction  upon  the  United  State? 
Court  of  Claims  to  hear  and  determine  these  causes,  the  Con- 
gress has  taken  no  action  whatever  with  respect  to  the  said 
account  of  Slade  and  Bender  or  the  amoimts  found  due  there- 
under. 

"Acting  imder  said  direction  of  March  2,  1895,  above  re- 
ferred to,  the  Attorney  General  of  the  United  States,  on  De- 
cember 2,  1895,  addressed  a  communication  to  the  Congress 
wherein  he  advised  that  body  of  his  disagreement  with  the 
conclusions  reached  by  said  Slade  and  Bender.  Said  com- 
munication of  the  Attorney  General  was,  on  December  2, 1895, 
by  the  Congress  referred  to  the  Committee  on  Indian  Affairs 
and  ordered  to  be  printed,  and  the  same  appears  in  Senate 
Executive  Docimient  No.  16,  Fifty-fourth  Congress,  first 
session.'' 

May  18,  1905,  the  court  "adjudged,  ordered,  and  decreed 
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that  the  plaintiflF,  the  Cherokee  Nation,  do  have  and  recover 
of  and  from  the  United  States  as  follows: 

Item  1.  The  sum  of $2,126  00 

With  interest  thereon  at  the  rate  of  5  per  cent  from 
February  27,  1819,  to  date  of  payment. 

Item  2.  The  sum  of 1,111,284  70 

With  interest  thereon  at  the  rate  of  5  per  cent  from 
Jime  12,  1838,  to  date  of  payment. 

Item  3.  The  sum  of 432  28 

With  interest  thereon  at  the  rate  of  5  per  cent  from 
January  1,  1874,  to  date  of  payment. 

Item  4.  The  sum  of 20,406  26 

With  interest  thereon  from  July  1,  1903,  to  date  of  pay- 
ment. 

''The  proceeds  of  said  several  items,  however,  to  be  paid  and 
distributed  as  follows: 

"The  sum  of  $2,125,  with  interest  thereon  at  the  rate  of 
5  per  cent  from  February  27,  1819,  to  date  of  payment,  less 
5  per  cent  thereof  contracted  by  the  Cherokee  Nation  to  be 
paid  as  counsel  fees,  shall  be  paid  to  the  Secretary  of  the 
Interior  in  trust  for  the  Cherokee  Nation,  and  shall  be  credited 
on  the  proper  books  of  account  to  the  principal  of  the  'Chero- 
kee school  fund'  now  in  the  possession  of  the  United  States 
and  held  by  them  as  trustees. 

"The  sum  of  $432.28,  with  interest  thereon  at  the  rate  of 
5  per  cent  from  January  1,  1874,  to  date  of  payment,  less 
5  per  cent  thereof  contracted  by  the  Cherokee  Nation  to  be 
paid  as  counsel  fees,  shall  be  paid  to  the  Cherokee  Nation,  to 
be  received  and  receipted  for  by  the  treasurer  or  other  proper 
agent  of  said  Nation  entitled  to  receive  it. 

"The  sum  of  $20,406.25,  with  interest  thereon  at  the  rate 
of  5  per  cent  per  annum  from  July  1, 1893,  to  date  of  payment, 
less  5  per  cent  thereof  contracted  by  the  Cherokee  Nation  to 
be  paid  as  coimsel  fees,  shall  be  paid  to  the  Secretary  of  the 
Interior  and  credited  on  the  proper  books  of  account  to  the 
principal  of  the  'Cherokee  national  fund,'  now  in  the  possession 
of  the  United  States  and  held  by  them  as  trustees. 
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"The  sum  of  $1,111,284.70,  with  mterest  thereon  from 
June  12,  1838,  to  date  of  payment,  less  such  counsel  fees  as 
may  be  chargeable  against  the  same  under  the  provisions  of 
the  contract  with  the  Cherokee  Nation  of  January  16,  1903, 
and  such  other  counsel  fees  and  expenses  as  may  be  hereafter 
allowed  by  this  court  imder  the  provisions  of  the  act  of  March  3, 
1903,  32  Stat.  996,  shall  be  paid  to  the  Secretary  of  the  In- 
terior, to  be  by  him  received  and  held  for  the  uses  and  purposes 
following: 

"First.  To  pay  the  costs  and  expenses  incident  to  ascer- 
taining and  identifying  the  persons  entitled  to  participate  in 
the  distribution  thereof  and  the  costs  of  making  such  dis- 
tribution. 

"Second.  The  remainder  to  be  distributed  directly  to  the 
Eastern  and  Western  Cherokees,  who  were  parties  either  to 
the  treaty  of  New  Echota,  as  proclaimed  May  23,  1836,  or  the 
treaty  of  Washington  of  August  6, 1846,  as  individuals,  whether 
east  or  west  of  the  Mississippi  river,  or  to  the  legal  representa- 
tives of  such  individuals. 

"So  much  of  any  of  the  above-mentioned  items  or  amounts 
as  the  Cherokee  Nation  shall  have  contracted  to  pay  as  coim- 
sel  fees  under  and  in  accordance  with  the  provisions  of  sec- 
tions 2103  and  2106,  both  inclusive,  of  the  Revised  Statutes 
of  the  United  States,  and  so  much  of  the  amoimt  shown  in 
item  numbered  two  (2)  as  this  com't  hereafter  by  appropriate 
order  or  decree  shall  allow  for  coimsel  fees  and  expenses  under 
the  provisions  of  the  act  of  March  3,  1903,  above  referred  to, 
shall  be  paid  by  the  Secretary  of  the  Treasury  to  the  persons 
entitled  to  receive  the  same,  upon  the  making  of  an  appro- 
priation by  Congress  to  pay  this  judgment. 

"The  allowance  of  fees  and  expenses  by  this  court  imder 
said  act  of  March  3,  1903,  is  reserved  until  the  coming 
in  of  the  mandate  of  the  Supreme  Court  of  the  United 
States." 

The  facts  are  stated  in  extenso  in  the  report  of  the  case,  40 
C.  CI.  252,  occupying  some  forty  pages. 
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Mr.  Louis  A.  Pradt,  Assistant  Attorney  General,  for  the 
United  States. 

Mr.  Frederic  D.  McKenney  and  Mr.  Charles  Nagd,  with 
whom  Mr.  Edgar  Smith  was  on  the  brief,  for  the  Cherokee 
Nation. 

Mrs.  Belva  A.  Lockwood  for  the  Eastern  and  Emigrant 
Cherokees. 

Mr.  Robert  L.  Owen  and  Mr,  William  H.  Robeson,  with  whom 
Mr.  Robert  V.  Belt,  Mr.  James  K.  Jones,  Mr.  Mathew  C. 
Butler  and  Mr.  John  Vaile  were  on  the  brief,  for  the  Elastem 
Cherokees. 

Mr.  Chief  Justice  Fuller,  after  making  the  for^mng 
statement,  deUvered  the  opinion  of  the  com't. 

Of  the  four  items  of  the  amoimts  allowed,  only  one,  tiiat 
for  $1,111,284.70,  need  be  considered  here. 

1.  The  correctness  of  the  accoimt  is  conceded,  and  the 
question  is  whether  the  United  States  were  properly  held  liable 
therefor.  The  Court  of  Claims  ruled  that  the  account  ren- 
dered by  Slade  and  Bender  under  the  agreement  between  the 
United  States  and  the  Cherokee  Nation,  ratified  by  Congress, 
was  neither  an  award  nor  an  account  stated,  but  that  the 
United  States  were  nevertheless  Uable  in  the  circumstances 
for  the  balance  found. 

The  case  is  thus  put  by  Chief  Justice  Nott: 

"But  while  the  account  was  neither  an  award  nor  an 
account  stated,  it  must  be  conceded  that  the  scope  of  the 
accounting  was  intended  to  be  as  broad  as  the  causes  of  action 
secured  by  the  agreement  to  the  Cherokee  Nation  'the  right 
within  twelve  months  to  enter  suit  against  the  United  States 
in  the  Court  of  Claims  for  any  alleged  or  declared  amount  of 
money  promised  but  withheld  by  the  United  States  from  the 
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Cherokee  Nation,  under  any  of  said  treaties  or  laws,  which 
may  be  claimed  to  be  omitted  from  or  improperly  or  mijustly 
or  illegally  adjusted  in  said  accounting.'  That  is  to  say,  the 
court,  or  the  accoimtants,  were  to  go  behind  statutory  and 
treaty  bars  and  receipts  in  full  and  were  to  consider  'any 
allied  or  declared  amoimt  of  money  promised  but  withheld ' 
'under  any  of  said  treaties  or  laws.'  This  meant  that  there 
were  to  be  no  technical  defenses  set  up,  no  pleas  of  res  judicata, 
no  releases  or  relinquishments,  compromises  or  settlements; 
or  it  meant  nothing.     .     .     . 

"Interpreted  in  the  Ught  of  the  long,  sore  controversy 
which  had  existed  between  the  parties,  it  is  plain  that  the 
Cherokees  believed  the  agreement  to  mean  (and  the  United 
States  allowed  them  so  to  believe)  that  all  of  their  claims  and 
rights  and  equities  were  to  be  reopened  and  reexamined  de 
novo;  and  that  upon  the  faith  of  that  belief  they  made  a 
cession  of  the  Outlet. 

"In  the  opinion  of  the  court  this  case  is  simply  one  to  re- 
cover purcliase  money  upon  a  contract  of  sale.  Ordinarily,  in 
such  a  case,  the  cession  would  not  be  made,  the  deed  would 
not  be  deUvered  until  the  purchase  money  is  paid  or  secured 
or,  at  least,  the  amoimt^  be  ascertained  and  Uquidated.  In 
this  case  both  parties  wanted  to  expedite  the  transaction. 
It  was  important  for  the  United  States  that  the  cession  of  the 
territory  should  be  made  immediately;  it  was  desirable  for 
tlie  Cherokee  Nation  that  the  purchase  money  should  be  paid 
soon.  But,  nevertheless,  the  Cherokee  Nation  had  the  right 
to  immediate  payment,  and  the  agreement  intended  to  secure 
to  them  the  next  thing  to  it — the  right  to  an  early  payment. 
The  accounting  was  merely  a  means  to  an  end.  The  end  was 
the  immediate  payment,  as  near  as  might  be,  of  the  whole 
consideration  to  be  given  for  the  cession  of  thfe  Outlet.  When 
the  cession  was  made  the  purchase  money  was  due;  the  only 
thing  remaining,  which  was  the  object  of  the  accounting, 
was  to  ascertain  the  exact  amount.  This  is  not  the  case  of  a 
party  prosecuting  an  unliquidated  debt,  but  a  case  of  sale 
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and  delivery  and  non-payment  of  the  purchase  money  for  the 
thing  sold  and  delivered.  The  United  States  were  willing  to 
pay;  the  Cherokee  Nation  wanted  the  payment  made  at  the 
earUest  possible  day;  both  parties  agreed  upon  a  method  by 
which  it  should  be  paid  as  nearly  immediately  as  was  possible. 
The  United  States  were  to  render  their  accoimt '  without  delay;' 
if  the  Cherokee  Nation  accepted  it,  the  amount  was  to  be 
appropriated  by  Congress;  such  *  appropriation  to  be  made 
by  Congress,  if  then  in  session,  and  if  not,  then  at  the  session 
immediately  following  such  accoimting/  If  the  Cherokee 
Nation  did  not  accept  the  accounting,  or  regarded  it  as  in- 
correct or  imjust,  and  carried  it  into  the  courts  and  recovered 
a  judgment.  Congress  was  to  appropriate  'at  the  its  next 
session  after  such  case  shall  be  finally  decided.'  Nothing  was 
left  to  the  ordinary  uncertainties  and  procrastinations  of  legis- 
lation, and  no  agreement  could  have  made  the  obligation  to 
pay  promptly  more  unequivocal  and  specific.  Time  was  of 
the  essence  of  the  contract,  so  far  as  the  words  of  the  parties 
could  make  it. 

"The  court  does  not  intend  to  imply  that  when  the  account 
of  Slade  and  Bender  came  into  the  hands  of  the  Secretary  of 
the  Interior  he  was  bound  to  transmit  it  to  the  Cherokee  Na- 
tion. On  the  contrary,  the  Cherokee  Nation  had  not  agreed 
to  be  bound  by  the  report  of  the  accountants  and  could  not 
claim  that  the  United  States  should  be.  The  accountants  were 
but  the  instrumentality  of  the  United  States  in  making  out  an 
account.  When  it  was  placed  in  the  Interior  Department  it 
was  as  much  within  the  discretion  of  the  Secretary  to  accept 
and  adopt  it  or  to  remand  it  for  alterations  and  corrections  as 
a  thing  could  be.  He  was  the  representative  of  the  United 
States  under  whom  the  agreement  had  been  made,  and  he  was 
the  authority  under  which  the  accoimt  had  been  made  out, 
and  when  he  transmitted  it  to  the  Cherokee  Nation  his  trans- 
mission was  the  transmission  of  the  United  States.  When  the 
account  was  thus  received  by  the  Cherokee  Nation  (May  21, 
1894),  the  'twelve  months'  of  the  agreement,  within  which 
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the  Nation  must  conader  it  and  enter  suit  against  the  other 
party  in  the  Court  of  Claims,  began  to  run,  and  with  the 
Nation's  acceptance  of  the  accoimt  (December  1,  1894)  the 
session  of  Congress  at  which  an  appropriation  should  be  made 
became  fixed  and  certain.  The  Secretary  did  not  recall  the 
account;  the  United  States  never  rendered  another,  and  the 
utmost  authority  which  Congress  could  have  exercised,  if  any, 
was,  at  the  same  session,  or  certainly  within  the  prescribed 
'twelve  months,'  to  have  directed  the  Secretary  to  withdraw 
the  accoimt  and  notify  the  Cherokee  Nation  that  another 
would  be  rendered.  The  action  of  the  Secretary  of  the  In- 
terior, combined  with  the  inaction  of  Congress  to  direct  any- 
thing to  the  contrary,  makes  this  provision  of  the  agreement 
final  and  conclusive.  The  Cherokee  Nation  has  parted  with  the 
land,  has  lost  the  time  within  which  it  might  have  appealed  to 
the  courts,  and  has  lost  the  right  to  bring  the  items  which  it 
r^ards  as  incorrectly  or  unjustly  disallowed  to  judicial  arbitra- 
ment, and  the  United  States  are  placed  in  the  position  of  hav- 
ing broken  and  evaded  the  letter  and  spirit  of  their  agreement." 

Weldon,  J.,  concurred  with  the  Chief  Justice  in  a  separate 
opinion.  Peelle,  J.,  concurred  in  the  judgment,  but  rested 
his  conclusion  on  the  ground  that  the  United  States  were 
liable  "  to  pay  the  expense  of  removal "  of  the  Eastern  Chero- 
kees  from  their  eastern  home  to  the  Indian  Territory,  under 
the  treaties  of  1835-36  and  1846,  7  Stat.  478;  9  Stat.  871,  and 
therefore  to  pay  this  conceded  balance.  The  various  treaties 
from  1817  down,  the  legislation,  accoimtings,  and  proceedings 
were  duly  considered  in  arriving  at  the  result  reached.  Wright, 
J.,  dissented. 

We  agree  that  the  United  States  were  liable,  and  think  the 
liabiUty  might  well  be  rested  on  both  groimds,  that  is,  that 
failing  one  it  could  be  sustained  on  the  other,  but  we  do  not 
deem  it  necessary  to  set  forth  in  our  own  language  what  has 
already  been  so  well  stated  by  Chief  Justice  Nott  and  Judges 
Weldon  and  Peelle. 

2.  Recovery  of   the  item  of   $1,111,284.70  was  adjudged 
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''with  interest  thereon  at  the  rate  of  five  per  cent  from  June  12, 
1838,  to  date  of  payment,"  and  it  is  contended  that  the  Court 
of  Claims  erred  in  this  allowance  of  interest. 

Under  the  eleventh  article  of  the  treaty  of  1846  the  Cherokees 
agreed  to  submit  to  the  Senate  of  the  United  States,  as  umpire, 
the  question  whether  interest  should  be  allowed  on  the  sums 
found  due  them.  The  Senate  of  the  United  States,  as  umpire, 
on  September  5,  1850,  found  that  interest  should  be  allowed, 
in  the  following  resolution:  "Resolved,  That  it  is  the  sense  of 
the  Senate  that  interest  at  the  rate  of  five  per  cent  per  annum 
should  be  allowed  upon  the  sums  found  due  to  the  Eastern  and 
Western  Cherokees,  respectively,  from  the  twelfth  day  of 
June,  1838,  until  paid." 

The  Cherokees  who  had  emigrated  prior  to  1835,  with  ac- 
cessions to  that  date,  were  known  as  the  ''Old  Settlers,"  or 
"Western  Cherokees,"  and  in  the  case  of  the  United  States  v. 
Old  Settlers,  148  U.  S.  427,  this  court  said  in  respect  of  the 
claim  for  interest: 

"By  the  second  resolution  adopted  by  the  Senate,  as  um- 
pire, September  5,  1850,  it  was  decided  that  interest  should  be 
allowed,  at  the  rate  of  five  per  centum  per  annum,  upon  the 
sum  found  due  the  Western  Cherokees,  from  June  12,  1838, 
until  paid.  As  before  stated,  our  conclusion  is  that  the  sum 
then  found  due  was  less  than  should  have  been  found  by  the 
amount  of  $212,376.94. 

"Under  section  1091  of  the  Revised  Statutes,  no  interest 
can  '  be  allowed  on  any  claim  up  to  the  time  of  the  rendition 
of  judgment  thereon  by  the  Court  of  Claims,  imless  upon  a 
contract  expressly  stipulating  for  the  payment  of  interest;' 
and  in  TiUson  v.  United  States,  100  U.  S.  43,  it  was  held  that 
a  recovery  of  interest  was  not  authorized  under  a  private  act 
referring  to  the  Court  of  Claims  a  claim  founded  upon  a  con- 
tract with  the  United  States,  which  did  not  expressly  authorize 
such  recovery.  But  in  this  case,  the  demand  of  interest 
formed  a  subject  of  difference  while  the  negotiations  were 
being  carried  on,  the  determination  of  which  was  provided  for 
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in  the  treaty  itself;  that  determination  was  arrived  at  as  pre- 
scribed, was  accepted  as  valid  and  binding  by  the  United 
States,  and  was  carried  into  effect  by  the  payment  of 
$5^,896.90,  found  due,  and  of  $354,583.25  for  interest.  9  Stat. 
556,  c.  91. 

"In  view  of  the  terms  of  the  jurisdictional  act  and  the  con- 
clusion reached  in  reference  to  the  amount  due,  it  appears  to 
us  that  the  decision  of  the  Senate  in  respect  of  interest  is  con- 
trolling, and  that,  therefore,  interest  must  be  allowed  from 
June  12,  1838,  upon  the  balance  we  have  heretofore  indicated, 
but  not  upon  the  item  of  $4,179.26,  which  stands  upon  differ- 
ent ground.'' 

The  Congress  of  the  United  States  on  numerous  occasions 
had  recognized  the  force  of  the  decision  of  the  Senate  and 
made  appropriations  accordingly,  appropriating  the  funds  due 
as  interest. 

On  September  30, 1850,  Congress  appropriated  to  the  Eastern 
Cherokees,  in  reimbursing  an  amount  unproperly  charged  the 
treaty  fund  for  subsistence,  the  sum  of  $189,422.76,  with  the 
provision: 

"That  interest  be  paid  on  the  same  at  the  rate  of  five  per 
cent  per  annum,  according  to  a  resolution  of  the  Senate  of  the 
fifth  of  September,  eighteen  himdred  and  fifty."  9  Stat. 
544,  556. 

On  February  27,  1851,  Congress,  in  appropriating  the 
amount  of  the  per  capita  then  conceded  to  be  due  the  Eastern 
Cherokees,  to  wit,  $724,603.37,  provided  as  follows: 

"And  interest  on  the  above  sum,  at  the  rate  of  five  per 
centiun  per  annum,  from  the  twelfth  day  of  June,  eighteen 
hundred  and  thirty-eight,  imtil  paid,  shall  be  paid  to  them 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated." 
9  Stat.  570,  572. 

Congress  on  September  30,  1850,  in  appropriating  the 
amount  of  the  per  capita,  then  conceded  to  be  due  the  Old 
Settlers,  provided: 

"That  interest  be  allowed  and  paid  upon  the  above  sums 
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due  respectively  to  the  Cherokees  and  Old  Settlers,  in  pursu- 
ance of  the  above-mentioned  award  of  the  Senate,  under  the 
reference  contained  in  the  said  eleventh  article  of  the  treaty 
of  sixth  August,  eighteen  hundred  and  forty-six.'*  9  Stat. 
544,  556. 

The  question  of  interest  was  a  "subject  of  difference  while 
the  n^otiations  were  being  carried  on,  the  determination  of 
which  was  provided  for  in  the  treaty  itself"  in  1846,  and  in 
the  "agreement  itself"  in  1891,  and  is  the  same  in  principle 
as  in  the  case  of  the  Old  Settlers. 

3.  Was  the  recovery  given  proper  destination  by  the  decree? 

We  refer  to  the  same  item,  as  there  is  really  no  controversy 
over  the  other  three  items,  and  the  criticism  as  to  the  pay- 
ment of  item  three  is  not  material.  If  no  proper  agent  of  the 
Cherokee  Nation  to  receive  the  $432.28  can  be  found,  it  may 
be  received  by  the  United  States  as  trustee. 

The  jurisdictional  act  of  March  3,  1903,  provided  that 
"both  the  Cherokee  Nation  and  said  Eastern  Cherokees,  so- 
called,  shall  be  made  parties  to  any  suit  which  may  be  in- 
stituted against  the  United  States  imder  said  section  upon  the 
claim  mentioned;"  and  authorized  the  court  "to  render  a 
judgment  in  favor  of  the  rightful  claimants,  and  also  to  deter- 
mine, as  between  the  different  claimants  to  whom  the  judg- 
ment so  rendered  equitably  belongs,  either  wholly  or  in  part." 

In  the  petition  filed  by  the  Cherokee  Nation  in  this  case  it 
is  declared  that  the  Cherokee  Nation  is  "a  body  politic," 
and  "is,  as  such,  the  'Cherokee  tribe'  mentioned  in  section  68 
of  the  act  of  Congress  aforesaid  [July  1,  1902,  32  Stat.  726], 
and  authorized  thereby  to  bring  tliis  proceeding."  But  the 
language  of  the  section  is  that  jurisdiction  is  conferred  to 
adjudicate  "any  claim  which  the  Cherokee  tribe  or  any  band 
thereof,  arising  under  treaty  stipulations,  may  have  against 
the  United  States,"  and  even  if  it  were  conceded  that  the 
Cherokee  Nation  could  be  treated  as  a  body  politic,  not  as  a 
body  corporate,  but  in  the  sense  of  a  governmental  com- 
munity, we  should  say  "the  Cherokee  tribe  or  any  band 
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thereof"  means  the  Cherokee  people  as  a  people,  or  any  band 
thereof,  and  not  the  Cherokee  Nation  as  a  body  politic. 

It  should  be  observed  that  the  term  ''Cherokee  Nation" 
has  been  used  as  representing  the  people  themselves;  the 
government  of  the  Cherokees;  and  the  Government  as  trustee 
for  all  of  its  people,  or  for  some  of  them  as  their  rights  might 
appear. 

In  the  treaty  of  July  2,  1791,  the  "Cherokee  Nation"  was 
described  as  "all  the  individuals  comprising  the  whole  Chero- 
kee Nation  of  Indians."  In  the  treaty  of  1835  these  Indians 
are  referred  to  as  the  "Cherokees"  and  as  "The  Cherokee 
Nation."  In  the  treaty  of  1846  as  "The  Cherokee  Nation," 
"The  Cherokee  People,"  and  "The  Cherokees." 

Under  the  first  article  of  the  treaty  of  1846  the  lands  of  the 
Cherokee  Nation  belonged  to  the  whole  Cherokee  people. 
The  lands  sold  east  of  the  Mississippi  river  belonged  to  the 
Cherokee  people  as  then  existing  as  conmiunal  property. 
The  Western  Cherokees,  so  called,  that  is  to  say,  the  Old 
Settlers,  were  paid  for  their  interest  in  those  lands  as  com- 
munal owners.  148  U.  S.  427.  They  were  paid  individually, 
a  conamunity  within  a  conmiimity. 

Mr.  Chief  Justice  Nott  treats  of  this  matter  thus: 

"While  the  United  States  have  always,  or  nearly  always, 
treated  the  members  of  an  Indian  tribe  as  communal  owners, 
they  have  never  required  that  all  the  conmumal  owners  shall 
join  in  the  conveyance  or  cession  of  the  land.  From  the  ne- 
cessities of  the  case,  the  negotiations  have  been  with  repre- 
sentatives of  the  owners.  The  chiefs  and  headmen  have  ordi- 
narily been  the  persons  who  carried  on  the  negotiations  and 
who  signed  the  treaty.  But  they  have  not  formed  a  body 
politic  or  a  body  corporate,  and  they  have  not  assumed  to 
hold  the  title  or  be  entitled  to  the  purchase  money.  They 
have  simply  acted  as  representatives  of  the  owners,  making 
the  cession  on  their  behalf,  but  allowing  them  to  receive  the 
consideration  per  capita.  In  the  present  case  the  Cherokee 
Nation  takes  the  place,  so  far  as  communal  ownership  is  in- 
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volved,  of  the  chiefs  and  headmen  of  the  uncivilized  tribes. 
This,  too,  is  consonant  with  the  usage  of  nations.  The  claims 
of  individuals  against  a  foreign  power  are  always  presented, 
not  by  them  individually,  but  by  their  government.  The 
claims  are  pressed  as  international,  but  the  money  received 
is  received  in  trust,  to  be  paid  over  to  the  persons  entitled  to  it. 

"As  to  those  Cherokees  who  remained  in  Georgia  and  North 
Carolina,  in  Alabama  and  Tennessee,  they  owe  no  allegiance 
to  the  Cherokee  Nation  and  the  Nation  owes  no  political  pro- 
tection to  them.  But  they,  as  communal  owners  of  the  lands 
east  of  the  Mississippi,  at  the  time  of  the  treaty  of  1835,  were 
equally  interested,  with  the  communal  owners  who  were  carried 
to  the  West,  in  the  $5,000,000  fund  which  was  the  consideration 
of  the  cession,  so  far  as  it  was  to  be  distributed  per  capita. 
The  Cherokee  Nation  was  not  bomid  to  prosecute  their  claims 
against  the  United  States  for  the  unpaid  balance  of  the 
$5,000,000  fund,  but  their  rights  were  inextricably  inter- 
woven with  the  rights  and  equities  of  the  Cherokees  who  were 
citizens  of  the  Nation,  and  the  Nation  properly  made  no  dis- 
tinction when  parting  with  the  Outlet  but  demanded  justice 
from  the  Cherokee  point  of  view  for  all  Cherokees  who  had  been 
wronged  by  the  non-fulfillment  of  the  treaty  of  New  Echota. 
As  to  these  Eastern  non-resident  Cherokee  aUens  the  Nation 
acted  simply  as  an  attorney  collecting  a  debt.  In  its  hands 
the  moneys  would  be  an  implied  trust  for  the  benefit  of  the 
equitable  owners. 

"After  a  careful  consideration  of  the  circumstances  and 
conditions  of  these  cases,  the  court  is  of  the  opinion  that  the 
moneys  awarded  should  be  paid  directly  to  the  equitable 
owners." 

And  after  referring  to  the  present  status  of  the  Cherokee 
Nation  as  about  to  terminate,  the  Chief  Justice  says: 

"in  this  condition  of  affairs  the  court  must  r^ard  thfe 
Cherokee  Nation  as  in  a  condition  somewhat  analogous  to 
that  of  a  trustee  or  receiver  who  has  become  insolvent;  that 
is  to  say,  as  a  person  who  should  not  be  entrusted  with  the 
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receipt  and  distribution  of  the  moneys  belonging  to  other 
persons." 

The  Court  of  Claims  decreed  that  after  deducting  counsel 
fees,  costs  and  expenses,  the  simi  of  $1,111,284.70,  with  in- 
terest, should  be  paid  to  the  Secretary  of  the  Interior,  to  be 
by  him  received  and  held  for  the  uses  and  purposes  of  paying 
costs  and  expenses  as  stated,  and  then  distributing  the  re- 
mjdnder  "directly  to  the  Eastern  and  Western  Cherokees, 
who  were  parties  either  to  the  treaty  of  New  Echota,  as  pro- 
claimed May  23, 1836,  or  the  treaty  of  Washington  of  August  6, 
1846,  as  individuals,  whether  east  or  west  of  the  Mississippi 
river,  or  to  the  legal  representatives  of  such  individuals." 

The  eighth  finding  of  fact  was  as  follows: 

"The  Cherokee  Indians  who  removed  west  of  the  Mississippi 
prior  to  May  23,  1836,  were  called  'Western  Cherokees.' 
After  the  removal,  under  the  treaty  of  1835-36,  of  the  Cherokees 
who  had  remained  in  the  Cherokee  country  east  of  the  Mississ- 
ippi to  the  lands  west  of  the  Mississippi,  the  term  'Western 
Cherokees'  was  no  longer  distinctive,  and  the  Cherokees  who 
had  theretofore  been  known  as  such  were  thereafter  popularly 
known  as '  Old  Settlers.' 

"The  Cherokees  who  were  domiciled  east  of  the  Mississippi 
river  at  the  time  of  the  making  of  the  treaty  of  1835-36, 
according  to  the  census  just  then  completed,  were  thereafter 
known  as  'Eastern  Cherokees,'  the  great  body  of  whom  sub- 
sequently, in  1838,  moved  to  the  lands  west  of  the  Mississ- 

ippi." 

So  far  as  the  "Old  Settlers"  are  concerned,  they  have  been 
fully  paid  and  cannot  be  allowed  to  participate  in  this  distribu- 
tion. There  had  been  a  settlement  with  these  Cherokees, 
which  was  reopened  in  the  Old  Settlers  case,  and  they  were 
allowed  to  assert  any  and  all  claims  on  their  part  against  the 
United  States.  Judgment  was  thereafter  rendered  as  to  a 
portion  of  these  claims  in  their  favor,  148  U.  S.  427,  which 
judgment  was  thereafter  pjdd  in  full  by  the  United  States,  so 
that  these  Old  Settlers  have  no  standing  in  this  action.  And, 
VOL.  ecu — 9 
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indeed,  they  never  had  nor  asserted  any  interest  whatever  in 
the  claim  herein  involved  and  are  not  claimants.  In  the  settle- 
ment of  1851,  the  cost  of  removal  with  which  they  were  charged, 
did  not  diminish  the  five  million  dollar  treaty  fund  but  came 
entirely  from  the  $600,000  added  to  that  fund  by  the  third 
supplemental  article  of  the  treaty  of  New  Echota,  and  the 
payment  that  was  made  to  them  pursuant  to  the  fourth  article 
of  the  treaty  of  1846  was  not  a  third  of  the  residuiun  of  the 
treaty  fund,  but  a  sum  equal  to  one-third.  It  was  the  Eastern 
Cherokees  only  who  were  interested  in  that  residuum,  and  so 
article  nine  of  that  treaty  provided  for  payment  to  the  Eastern 
Cherokees  of  that  balance,  and  for  a  fair  and  just  settlement 
of  all  moneys  due  to  the  Cherokees  and  payment  of  the  same 
per  capita  to  the  Eastern  Cherokees.  The  Cherokee  Nation, 
as  such,  had  no  interest  in  the  claim,  but  officially  represented 
the  Eastern  Cherokees. 

The  act  of  February  27,  1851,  appropriating  the  amount 
due  on  the  accounting  imder  article  nine  of  the  treaty  of  1846, 
provided  that  it  should  be  in  full  satisfaction  of  all  claims  and 
demands  of  the  Cherokee  Nation  and  that  a  receipt  in  full 
should  be  given.  The  receipts  as  given  were  signed  by  the 
individual  Eastern  Cherokees. 

We  concur  with  the  Court  of  Claims  in  the  wisdom  of  ren- 
dering judgment  in  favor  of  the  Cherokee  Nation,  subject  to 
the  limitation  that  the  amount  thereof  should  be  paid  to  the 
Secretary  of  the  Interior  to  be  distributed  directly  to  the 
parties  entitled  to  it,  but  we  think  that  the  terms  of  the  second 
subdivision  of  the  fourth  paragraph  of  the  decree,  in  directing 
that  the  distribution  be  made  to  "the  Eastern  and  Western 
Cherokees,"  are  perhaps  liable  to  misconstruction,  although 
limited  to  those  "who  were  parties  either  to  the  treaty  of 
New  Echota  as  proclaimed  May  23,  1836,  or  the  treaty  of 
Washington  of  August  6,  1846,  as  individuals,  whether  east 
or  west  of  the  Mississippi  river."  This  should  be  modified 
so  as  to  direct  the  distribution  to  be  made  to  the  Eastern 
Cherokees  as  individuals,  whether  east  or  west  of  the  Mississ- 
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ippi,  parties  to  the  treaties  of  1835-36  and  1846,  and  ex- 
clusive of  the  Old  Settlers. 

In  view  of  the  language  of  the  jurisdictional  acts  of  1902  and 
1903  in  respect  of  the  Cherokee  Nation,  we  are  not  disposed 
to  interfere  with  the  Court  of  Claims  in  the  allowance  of  fees 
and  costs. 

It  is  true  that  in  the  replication  of  the  Cherokee  Nation  to 
the  petition  of  the  Eastern  Cherokees  this  paragraph  occurs: 

"  It  denies  that  the  Cherokee  Nation  in  securing  the  account- 
ing under  the  agreement  of  December  19,  1891,  did  so  on 
behalf  of  the  Eastern  Cherokees  referred  to,  and  for  their 
exclusive  use  and  benefit;  and  further  denies  that  if  it  had 
collected  or  hereafter  shall  collect  such  moneys,  the  same 
would  have  been  or  will  be  in  its  hands  an  implied  trust  for 
the  benefit  of  the  Eastern  Cherokees  exclusively  or  otherwise." 

It  is  also  true  that  by  the  acts  of  June  7,  1897,  Jime  28, 
1898,  and  July  1,  1902,  the  Cherokee  Nation  was  practically 
incapacitated  from  acting  as  trustee,  and  by  section  63  of  the 
Cherokee  allotment  act,  32  Stat.  725,  c.  1375,  it  was  provided 
that  "  the  tribal  government  of  the  Cherokee  Nation  shall  not 
continue  longer  than  March  fourth,  nineteen  hundred  and  six." 
But  by  joint  resolution  of  March  2,  1906,  Congress  provided 
as  follows: 

"That  the  tribal  existence  and  present  tribal  governments 
of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and  Seminole 
tribes  or  nations  of  Indians  in  the  Indian  Territory  are  hereby 
continued  in  full  force  and  effect  for  all  purposes  under  exist- 
ing laws  imtil  all  property  of  such  tribes,  or  the  proceeds  thereof, 
shall  be  distributed  among  the  individual  members  of  said 
tribes  unless  hereafter  otherwise  provided  by  law." 

Nevertheless,  taking  the  entire  record  together,  the  various 
treaties,  and  acts  of  Congress,  and  of  the  Cherokee  Councils, 
and  the  language  of  the  jurisdictional  acts  of  1902  and  1903, 
we  leave  the  decree  as  it  is  in  respect  to  counsel  fees  and  costs. 

4.  The  Eastern  and  Emigrant  Cherokees,  in  respect  of  whom 
it  is  stated  in  their  petition,  "That  they  number  about  4,500 
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persons,  more  or  less,  all  Eastern  Emigrant  Cherokees,  resid- 
ing for  the  most  part  in  Cherokee,  Graham,  Swain,  Clay,  and 
Macon  Comities,  North  Carolina,  some  in  north  Geor^a, 
northern  Alabama,  and  eastern  Tennessee,  together  with  about 
1,500  emigrants,  portions  of  their  various  famiUes,  gone  West, 
nearly  all  of  whom  have  been  recognized  as  citizens  and  who 
compose  a  large  portion  of  those  persons  heretofore  known  as 
the  Eastern  band  of  Cherokee  Indians  of  North  Carolina,  and 
others  of  the  same  class,  whose  names  or  those  of  whose  an- 
cestors may  be  foimd  on  the  rolls  of  1835  and  1838,"  asked 
that  one-fourth  part  of  the  whole  sum  recovered  be  set  apart 
for  them  as  their  distributive  share.  But  we  think  they  are 
only  entitled  to  receive  the  per  capita  payment  with  the 
Eastern  Cherokees,  and  should  obtain  that  payment  accord- 
ingly. 

The  result  is,  that  with  the  modification  of  the  second  sub- 
division of  the  fourth  paragraph  of  the  decree,  relating  to 
the  $1,111,284.70  with  interest,  above  indicated,  the  decree 
of  the  Court  of  Claims  is 

Affirmed. 


WHITNEY,  WARDEN  OF  THE  IDAHO  STATE  PENI- 
TENTIARY V.  DICK. 

SAME  V,  SAME. 

APPEAL    FROM    AND    CERTIORARI    TO    THE    CIRCUIT    COURT    OF 
APPEALS  FOR  THE  NINTH   CIRCUIT. 

Nob.  494,  557.    Submitted  April  3.  1906.— Decided  April  30,  1906. 

Final  orders  of  the  Circuit  Court  of  Appeals  may  be  brought  to  this  court, 
of  right,  only  where  the  matter  in  dispute  exceeds  $1,000,  and  there  is 
no  appeal  where,  as  in  a  habeas  corpus  proceeding,  no  amount  is  involved. 

The  Circuit  Court  of  Appeals  is  a  court  created  by  statute  and  is  not  en- 
dowed with  any  original  jurisdiction;  and  as  there  is  no  language  in  the 
statute  which  can  be  construed  into  a  grant  of  power  to  issue  a  writ  of 
habeas  corpus,  unless  it  be  one  in  aid  of  a  jurisdiction  already  existing, 
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that  court  is  not  authorized  to  issue  original  and  independent  writs  of 
habeas  corpus. 
Although  the  Circuit  Court  of  Appeals  may  possess  the  power,  which  has 
been  exercised  by  this  Court,  to  issue  independent  writs  of  certiorari,  and 
although  it  may  sometimes  be  proper  in  special  cases  to  end  litigation  by 
summary  process,  yet  as  a  rule  the  ordinary  procedure  for  attacking  a 
judgment  in  a  criminal  case  is  by  writ  of  error,  and,  where  the  only  ques- 
tion is  whether  the  Federal  courts  have  jurisdiction  to  punish  the  crime 
charged,  in  this  case  selling  of  liquor  in  the  Indian  country,  and  there  is 
no  necessity  of  prompt  action  to  uphold  National  authority  the  writ  of 
certiorari  should  not  have  been  issued. 

On  May  16,  1905,  the  respondent  in  these  two  cases  was 
convicted  in  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division,  on  the  charge  of  un- 
lawfuUy  and  feloniously  introducing  intoxicating  liquors  into 
the  Nez  Perce  Indian  Reservation,  and  sentenced  to  pay  a 
fine  of  $100  and  be  confined  in  the  penitentiary  for  the  term 
of  one  year  and  ten  days.  On  July  21,  1905,  a  bill  of  excep- 
tions was  duly  prepared  and  signed.  Thereafter,  without  suing 
out  a  writ  of  error,  respondent  applied  to  the  Circuit  Court  of 
Appeals  of  the  Ninth  Circuit  for  writs  of  habeas  corpus  and  of 
certiorari.  It  does  not  affirmatively  appear  that  any  writ  of 
habeas  corpus  was  issued,  the  record  in  the  Court  of  Appeals 
reciting: 

"The  petition  in  the  above-entitled  matter  for  a  writ  of 
habeas  corpus  and  a  writ  of  certiorari  having  been  duly  sub- 
mitted to  the  court,  and  the  petition  for  a  writ  of  certiorari 
therein  having  been  granted  and  a  writ  of  certiorari  having 
been  issued,  directed  to  the  honorable  the  United  States  District 
Coiu-t  for  the  District  of  Idaho,  and  requiring  the  said  District 
Court  to  certify  to  this  court  a  transcript  of  the  record  and 
proceedings  in  the  suit  therein  of  the  United  States  v.  George 
Dick,  and  the  return  to  the  said  writ  of  certiorari  having  been 
filed,  the  matter  was  duly  argued  and  submitted  to  the  court 
for  consideration  and  decision  upon  the  said  return  and  upon 
the  briefs  of  counsel  for  the  respective  parties. 

"On  consideration  whereof,  and  the  court  being  of  the  opin- 
ion that  the  United  States  District  Court  for  the  District  of 
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Idaho  did  not  have  jurisdiction  of  the  offense  charged  in  the 
indictment  found  against  the  petitioner  in  the  suit  of  the 
United  States  v.  George  Dick,  it  is  ordered  and  adjudged  that 
the  petitioner,  George  Dick,  be  discharged  from  imprisonment." 
From  this  order  of  discharge,  Whitney,  as  Warden  of  the 
Idaho  state  penitentiary  (the  respondent  named  in  the  petition 
for  a  habeas  corjyus),  perfected  an  appeal  to  this  court,  and  that 
appeal  is  case  No.  494.  Subsequently  he  applied  for  a  writ 
of  certiorari,  to  review  the  decision  of  the  C!ourt  of  Appeals, 
which  was  allowed,  and  that  is  case  No.  557.  The  record  in 
case  No.  494  was  directed  to  stand  as  the  return  to  the  writ  of 
certiorari.  Both  the  appeal  and  the  certiorari  were  taken  by 
the  Warden,  appearing  by  the  United  States  Attorney  for  the 
District  of  Idaho,  imder  the  direction  of  the  Attorney  General 
of  the  United  States. 

The  Solicitor  General  for  appellant  and  petitioner: 

The  jurisdiction  of  the  Federal  courts  to  issue  writs  of 
habeas  corjms,  except  so  far  as  the  original  jurisdiction  of  this 
court  is  concerned,  is  purely  statutory.  Ex  parte  BoUmann, 
4  Cranch,  93,  94;  Ex  parte  Dorr,  3  How.  104,  105;  Ex  parte 
Parks,  93  U.  S.  22;  Ex  parte  Hung  Hang,  108  U.  S.  552;  In  re 
Burrus,  136  U.  S.  586,  589  et  seq,;  Ex  parte  CaldweU,  138  Fed. 
Rep.  487;  2  Story  on  C!onst.  §1341;  Cooley's  Const.  Lim., 
♦345,  *349. 

The  several  statutes  on  the  subject  have  been  embodied 
in  ch.  13,  Rev.  Stat.  §§751,  752;  Judiciary  Act  of  1891,  26 
Stat.  826;  §  716,  Rev.  Stat.  The  language  of  the  act  of  1891 
is  restrictive  and  §  716,  Rev.  Stat.,  cannot  be  regarded  as  au- 
thorizing the  Circuit  Court  of  Appeals  to  issue  writs  of  habeas 
corpus.  See  2  Foster's  Fed.  Prac.  §366;  In  re  Boles,  48 
Fed.  Rep.  75;  In  re  NeviU,  117  Fed.  Rep.  448. 

At  any  rate  the  writ  was  improvidently  issued.  Riggins  v. 
United  States,  199  U.  S.  547. 

Mr.  Frank  E.  Fogg  for  appellee  and  respondent: 

The  legislation  embraced  in  §§  716,  751,  752,  753,  Rev.  Stat., 
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is  comprehensive  and  brings  the  writ  of  habeas  corjms  within 
the  jurisdiction  of  every  court  and  every  judge  of  the  United 
States.  Ex  parte  McCurdle,  6  Wall.  318;  Ex  parte  CaldweU, 
138  Fed.  Rep.  488.  See  also  In  re  Heff,  197  U.  S.  488;  In  re 
LeviU,  117  Fed.  Rep.  448;  In  re  Burkirk,  72  Fed.  Rep.  14. 

Mr.  Justice  Brewer,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  first  question  is,  of  course,  one  of  jurisdiction.  Final 
orders  of  the  Circuit  Court  of  Appeals  may  of  right  be  brought 
to  this  court  only  where  the  matter  in  dispute  exceeds  in  value 
one  thousand  dollars.  As  there  is  no  amount  in  controversy, 
the  appeal  was  unauthorized  and  must  be  dismissed.  Lau  Ow 
Bew  V.  United  States,  144  U.  S.  47,  58.  But  by  certiorari  the 
judgment  of  the  Court  of  Appeals  is  properly  before  us.  In  re 
Chetwood,  Petitioner,  165  U.  S.  443,  462. 

Had  the  Court  of  Appeals  jurisdiction  to  issue  separately 
either  a  writ  of  certiorari  or  one  of  habeas  corpus,  or  the  two 
jointly?  And  first,  as  to  the  writ  of  habeas  corpus.  Un- 
doubtedly that  writ  is  one  of  high  privilege.  We  are  not  con- 
fronted with  the  case  of  a  failure  by  Congress  to  make  any 
provision  for  it.  Under  section  751,  Rev.  Stat.,  the  Supreme, 
Circuit  and  District  Courts  may  issue  writs  of  habeas  corpus, 
and  by  section  752  like  power  is  given  to  the  several  justices 
and  judges  of  said  courts  for  the  purpose  of  inquiry  into  the 
cause  of  restraint  of  Uberty.  Thus  adequate  provision  has 
been  made  for  securing  to  everyone  entitled  thereto  the  writ 
of  habeas  corpus.  So  when  Congress  passes  an  act  establishing 
a  new  court  there  is  no  constraining  presumption  that  it  must 
intend  to  give  to  that  court  jurisdiction  in  habeas  corpus.  The 
Court  of  Appeals  act  (26  Stat.  826)  does  not  in  terms  grant 
authority  to  issue  the  writ.  It  is  silent  on  the  subject,  and 
in  order  to  sustain  its  jurisdiction  we  must  write  something 
into  the  statute  which  Congress  itself  did  not  put  there.  In 
this  we  are  speaking  of  the  writ  of  habeas  corpus  as  an  original 
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and  independent  proceeding,  for  by  section  12  of  the  act 
''The  Circuit  Court  of  Appeals  shall  have  the  powers  specified 
in  section  716  of  the  Revised  Statutes  of  the  United  States." 
Section  716  provides  that  "The  Suprenxe  Court  and  the  Circuit 
and  District  Courts  shall  have  power  to  issue  writs  of  scire 
facias.  They  shall  also  have  power  to  issue  all  writs  not 
specifically  provided  for  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions,  and  agreeable 
to  the  usages  and  principles  of  law."  Cases  may  arise  in 
which  the  writ  of  habeas  corpus  is  necessary  to  the  complete 
exercise  of  the  appellate  jurisdiction  vested  in  the  Circuit  Court 
of  Appeals.  But  it  is  unnecessary  to  speculate  under  what 
circumstances  such  an  exigency  may  exist,  for  the  writ  asked 
for  here  was  an  independent  and  original  proceeding  challeng-  . 
ing  in  tola  the  vaUdity  of  a  judgment  rendered  in  another  court. 
There  was  no  proceeding  of  an  appellate  character  pending 
in  the  Court  of  Appeals  for  the  complete  exercise  of  jurisdic- 
tion in  which  any  auxiliary  writ  of  habeas  corpus  was  requisite. 
Appellate  proceedings  are,  generally  speaking,  initiated  by 
appeals  and  writs  of  error,  and  for  these  the  Court  of  Appeals 
act  specifically  provides.  The  writ  of  habeas  corpus  is  not  the 
equivalent  of  an  appeal  or  writ  of  error.  It  is  not  a  proceed- 
ing to  correct  errors  which  may  have  occurred  in  the  trial  of 
the  case  below.  It  is  an  attack  directly  upon  the  validity  of 
the  judgment,  and,  as  has  been  frequently  said,  it  cannot  be 
transformed  into  a  writ  of  error.  It  is  doubtless  true  that  if 
the  language  of  the  Court  of  Appeals  act  was  fairly  susceptible 
of  two  constructions,  one  granting  and  the  other  omitting  to 
grant  power  to  issue  a  writ  of  habeas  corpus,  the  great  im- 
portance of  the  writ  might  justify  a  construction  upholding 
the  grant.  This  is  indicated  by  the  ruling  in  Ex  parte  Boll- 
man,  4  Cranch,  75.  The  fourteenth  section  of  the  original 
judiciary  act  contained  this  language:  "That  all  the  before- 
mentioned  courts  of  the  United  States  shall  have  power  to 
issue  writs  of  scire  facias,  habeas  corpus,  and  all  other  writs, 
not  specially  provided  for  by  statute,  which  may  be  necessary 
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for  the  exercise  of  their  respective  jurisdictions,  and  agreeable 
to  the  principles  and  usages  of  law/'  And  the  question  pre- 
sented was  whether  the  grant  of  power  to  issue  a  writ  of  habeas 
corpus  was  an  absolute  and  independent  grant  or  one  simply 
authorizing  the  issue  of  the  writ  when  necessary  for  and  in 
aid  of  the  exercise  of  a  jurisdiction  already  otherwise  obtained, 
and  it  was  held  to  be  an  absolute  and  independent  grant,  the 
conclusion  being  placed  by  Chief  Justice  Marshall,  delivering 
the  opinion  of  the  court,  partly  on  the  grammatical  construction 
of  the  section  and  partly  on  the  significance  and  importance  of 
the  writ  itself.  But  in  the  Court  of  Appeals  act  there  is  no 
mention  of  habeas  corpuSf  no  language  which  can  be  tortiu^d 
into  a  grant  of  power  to  issue  the  writ,  except  in  cases  where 
it  may  be  necessary  for  the  exercise  of  a  jurisdiction  already 
existing. 

It  will  be  borne  in  mind  that  the  Circuit  Court  of  Appeals, 
which  is  a  court  created  by  statute,  Kentucky  v.  Powers^  201 
U.  S.  1,  24,  is  not  in  terms  endowed  with  any  original  jurisdic- 
tion. It  is  only  a  court  of  appeal.  Section  2  of  the  act  says 
that  it  "  shall  be  a  court  of  record  with  appellate  jurisdiction, 
as  is  hereafter  limited  and  estabUshed."  Section  6  provides 
that  it  "  shall  exercise  appellate  jurisdiction  to  review  by  ap- 
peal or  by  writ  of  error  final  decision  in  the  District  Court  and 
the  existing  Circuit  Courts  in  all  cases,"  etc.  By  section  10 
"whenever  on  appeal  or  writ  of  error  or  otherwise  a  case  com- 
ing from  a  Circuit  Court  of  Appeals  shall  be  reviewed  and  de- 
termined in  the  Supreme  Court  the  cause  shall  be  remanded 
by  the  Supreme  Court  to  the  proper  District  or  Circuit  Court 
for  further  proceedings  in  pursuance  of  such  determination.'* 
Sections  4,  13  and  15  name  the  courts  whose  judgments  may 
be  reviewed  in  the  Courts  of  Appeals.  Obviously  the  Courts 
of  Appeals  are  simply  given  appellate  jiuisdiction  over  certain 
specified  courts.  It  follows  that  they  are  not  authorized  to 
issue  original  and  independent  writs  of  habeas  corpus. 

Have  they  jurisdiction  to  issue  writs  of  certiorari?  As- we 
have  seen,  the  procedure  prescribed  by  the  statute  for  bring- 
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ing  to  the  Courts  of  Appeals  those  final  decisions  of  courts 
which  they  are  authorized  to  review  is  appeal  or  writ  of  error, 
and  that  in  this  country  is  the  ordinary  method  by  which 
review  is  obtained  in  an  appellate  court.  Especially  is  this 
true  of  the  Federal  procedure,  the  only  instance  in  which 
certiorari  is  named  as  the  writ  for  the  removal  of  cases  from 
a  lower  to  a  higher  court  being  in  the  authority  given  to  this 
court  to  bring  up  cases  from  the  Courts  of  Appeals  by  cer- 
tiorari. Inasmuch  as  appeal  and  writ  of  error  are  specifically 
prescribed  in  the  Court  of  Appeals  act  as  the  process  to  bring 
up  final  decisions  to  that  court  for  review,  the  authority  to 
issue  a  certiorari  must  be  found  in  the  grant  of  power  "  to  issue 
all  writs  not  specifically  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdiction,  and 
agreeable  to  the  usages  and  principles  of  law."  That  cer- 
tiorari may  be  used  to  bring  up  portions  of  a  record  not  origi- 
nally returned  to  a  Court  of  Appeals  is  undoubted,  for  it  may 
be  necessary  for  the  complete  exercise  of  its  appellate  juris- 
diction, but  not  otherwise,  for  every  case  of  which  that  court 
may  take  jurisdiction  can  be  carried  up  by  appeal  or  writ  of 
error.  Of  course,  if  in  the  case  at  bar  the  writ  of  habeas  corpus 
was  not  or  could  not  rightfully  be  issued,  then  certiorari  can- 
not be  sustained  as  auxiliary  process,  but  must  stand  or  fall 
as  an  independent  proceeding. 

It  may  be  said  that  the  power  of  this  court  to  issue  original 
and  independent  writs  of  certiorari  has  been  upheld  under  the 
authority  given  by  section  716.  A  reference  to  some  of  the 
decisions  may  be  well.  See  generally  Ex  parte  VaUandigham, 
1  Wall.  243,  and  cases  cited  in  the  opinion;  Ewing  v.  City  of 
St:  Louis,  5  Wall.  413;  Ex  parte  Lange,  18  Wall.  163. 

Fowler  v.  Lindseyy  3  Dall.  411,  was  the  case  of  an  applica- 
tion before  judgment  to  remove  certain  actions  from  the 
Circuit  Court  to  this  court  on  the  ground  that  a  State  was  the 
real  party  in  interest,  and  it  was  said  by  Mr.  Justice  Washing- 
ton (p.  413): 

'*  But  as  it  is  proposed  to  remove  the  suits  under  considera- 
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tion  from  the  Circuit  Court  into  this  court,  by  writs  of  cer- 
tiorari, I  ask  whether  it  has  ever  happened,  in  the  course  of 
judicial  proceedings,  that  a  certiorari  has  issued  from  a  supe- 
rior, to  an  inferior,  court,  to  remove  a  cause  merely  from  a 
defect  of  jurisdiction?  I  do  not  know  that  such  a  case  could 
ever  occur." 

In  American  Construction  Company  v.  Jacksonville  Railway, 
148  U.  S.  372,  where  an  application  was  made  for  mandamus 
and  certiorari,  Mr.  Justice  Gray,  speaking  for  the  court,  after 
quoting  section  716,  said  (p.  380): 

"  Under  this  provision,  the  court  might  doubtless  issue  writs 
of  certiorari,  in  proper  cases.  But  the  writ  of  certiorari  has 
not  been  issued  as  freely  by  this  court  as  by  the  Court  of 
Queen's  Bench  in  England.  Ex  parte  VaMandigham,  1  Wall. 
243,  249.  It  was  never  issued  to  bring  up  from  an  inferior 
court  of  the  United  States  for  trial  a  case  within  the  exclusive 
jurisdiction  of  a  higher  court.  Fowler  v.  Lindsey,  3  Dall.  411, 
413;  Patterson  v.  United  States,  2  Wheat.  221,  225,  226;  Ez 
parte  Hitz,  111  U.  S.  766.  It  was  used  by  this  court  as  an 
auxiliary  process  only,  to  supply  imperfections  in  the  record 
of  a  case  already  before  it;  and  not,  like  a  writ  of  error,  to 
review  the  judgment  of  an  inferior  court.  Barton  v.  Petit, 
7  Cranch,  288;  Ex  parte  Gordon,  1  Black,  503;  United  States 
V.  Adams,  9  Wall.  661;  United  States  v.  Young,  94  U.  S.  258; 
Luxton  V.  North  River  Bridge,  147  U.  S.  337,  341." 

In  In  re  Chetwood,  Petitioner,  165  U.  S.  443,  Mr.  Chief  Jus- 
tice Fuller  said  (pp.  461,  462): 

"  By  section  14  of  the  Judiciary  Act  of  September  24,  1789, 
1  Stat.  81,  c.  20,  carried  forward  as  section  716  of  the  Re- 
vised Statutes,  this  court  and  the  Circuit  and  District  Coilrts 
of  the  United  States  were  empowered  by  Congress  'to  issue 
all  writs,  not  specifically  provided  for  by  statute,  which  may 
be  agreeable  to  the  usages  and  principles  of  law;'  and  imder 
this  provision,  we  can  undoubtedly  issue  writs  of  certiorari 
in  all  proper  cases.  American  Construction  Company  v.  Jack- 
sonviUe  Railway,  148  U.  S.  872,  380.    And  although,  as  ob- 
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served  in  that  case,  this  writ  has  not  been  issued  as  freely  by 
this  court  as  by  the  Court  of  Queen's  Bench  in  England,  and, 
prior  to  the  act  of  March  3,  1891,  c.  517,  26  Stat.  826,  had  been 
ordinarily  used  as  an  auxiliary  process  merely,  yet,  whenever 
the  circumstances  imperatively  demand  that  form  of  inter- 
position the  writ  may  be  allowed,  as  at  common  law,  to  cor- 
rect excesses  of  jurisdiction  and  in  furtherance  of  justice. 
Tidd's  Prac.,  *398;  Bac.  Ab.,  Certiorari." 

And  in  In  re  Tampa  Suburban  Railroad  Company,  168 
U.  S.  583,  it  was  held  that  "a  writ  of  certiorari,  such  as  is 
asked  for  in  this  case,  will  be  refused  when  there  is  a  plain  and 
adequate  remedy,  by  appeal  or  otherwise.'' 

This  court  has  never  decided  that  certiorari  was  to  be  re- 
sorted to  in  place  of  a  writ  of  error  whenever  it  suited  the  con- 
venience of  parties.  There  must  be  "circumstances  impera- 
tively demanding"  a  departure  from  the  ordinary  remedy  by 
writ  of  error  or  appeal.  In  the  case  at  bar  the  indictment 
charges  the  introduction  of  Uquor  into  the  Indian  country. 
It  is  not  questioned  that  this  is  a  criminal  offense  under  the 
laws  of  the  United  States,  but  it  is  contended  that  the  place 
of  the  alleged  offense  was  not  Indian  country.  The  trial  court 
ruled  that  it  was.  This  ruling  was  excepted  to,  a  bill  of 
exceptions  prepared  and  signed  and  the  case  put  in  proper 
condition  for  review  in  the  Court  of  Appeals  on  writ  of  error. 
There  was  no  necessity  for  a  certiorari. 

Apparently  the  thought  of  petitioner  was  to  get  rid  of  the 
case  at  once  and  entirely.  It  was  not  a  new  trial  or  any  mere 
correction  of  errors,  but  a  termination  of  the  Htigation  which 
induced  this  proceeding  rather  than  a  writ  of  error.  It  was 
a  short  way  of  disposing  of  the  entire  matter — the  same  reason 
that  has  so  often  prompted  writs  of  habeas  corjms.  We  have 
repeatedly  held  against  such  procedure.  While  undoubtedly 
the  power  exists,  and  it  may  sometimes  be  proper  for  a  court 
to  put  an  end  to  the  litigation  by  some  short  summary  process^ 
yet  as  a  rule  the  orderly  way  is  to  proceed  by  writ  of  error. 
The  latest  expression  of  the  views  of  this  court  is  to  be  found 
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in  Riggins  v.  United  States,  199  U.  S.  547.  To  that  and  the 
cases  cited  in  the  opinion  we  refer,  saying  that  in  the  case  at 
bar  there  is  no  special  reason  why  the  ordinary  procedure 
should  not  obtain.  It  will  be  borne  in  mind  that  the  act  with 
which  the  respondent  was  charged  was  not  done  under  or  by 
virtue  of  the  authority  of  the  C!onstitution  or  laws  of  the 
United  States,  and  therefore  his  prompt  release  is  not  nec- 
essary in  order  to  uphold  the  national  authority.  It  was  not 
an  act  to  be  commended,  and  the  only  question  is  whether  its 
punishment  was  within  the  jurisdiction  of  the  Federal  courts, 
and  that  question,  under  the  circumstances,  should  have  been 
settled  in  the  ordinary  way. 

For  these  reasons  the  decision  of  the  Court  of  Appeals  is 
reversed,  and  the  cOrSe  is  remanded  with  instructions  to  quash 
the  writ  of  certiorari  and  dismiss  the  petition. 


FIRST  NATIONAL  BANK  OF  BALTIMORE  v.  STAAKE. 

CERTIORAKI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  FOURTH 

CIRCUIT. 

No.  213.    Argued  Maroh  15.  16.  1906.— Decided  April  30.  1906. 

Under  §  67/  of  the  bankruptcy  law  of  1898  attachments  obtained  within 
four  months  of  filing  the  petition  on  property  which  in  the  absence  of 
the  attachments  would  pass  to  other  persons,  and  to  which  the  bank- 
rupt has  only  a  bare  legal  title,  may  be  preserved  for  the  general  benefit 
of  the  estate,  and  whatever  the  trustee  realizes  thereon  may  be  distributed 
among  the  body  of  the  creditors.  The  lien  is  valid,  but  it  loses  its  prefer- 
ential character  in  favor  of  the  attaching  creditor  by  the  institution  of 
the  bankruptcy  proceedings. 

The  extent  to  which  the  bankruptcy  court  shall  recognize  the  rights  ob- 
tained by  creditors  upon  property  attached  as  property  of  the  bank- 
rupt, but  which  has  been  conveyed  by  unrecorded  contract,  and  the 
extent  to  which  liens  obtained  by  prior  judicial  proceedings  shall  be 
reoogniied  are  wholly  within  the  discretion  of  Congress. 
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This  writ  of  certiorari  was  allowed  to  review  an  order  of 
the  Circuit  Court  of  Appeals  affirming  a  decree  of  the  District 
Court  in  favor  of  Staake,  as  trustee  in  bankruptcy  of  the  estate 
of  Chester  R.  Baird,  bankrupt,  subrogating  him  to  the  rights 
of  certain  creditors,  and  authorizing  him  to  enforce  their  at- 
tachment liens  with  like  force  and  effect  as  the  attaching  credit- 
ors, one  of  which  was  the  First  National  Bank  of  Baltimore, 
might  have  done  had  not  the  bankruptcy  proceedings  inter- 
vened. 

The  facts  of  the  case  are  substantially  as  follows:  Chester 
R.  Baird,  doing  business  under  the  name  of  C.  R.  Baird  &  Co., 
and  owning  certain  real  estate  in  Virginia  known  as  the  West 
End  Furnace  Company,  sold  the  same,  December  7,  1899,  to 
the  Roanoke  Furnace  Company,  subject  to  certain  encum- 
brances, executed  a  contract  in  writing,  and  received  from  the 
Furnace  Company  the  entire  consideration,  namely,  $500,000, 
in  the  capital  stock  of  the  Furnace  Company.  Under  this  con- 
tract of  sale  the  Furnace  Company  took  immediate  possession, 
but  no  deed  to  the  company  was  made  imtil  November  5, 
1900,  when  a  deed  was  executed  and  recorded. 

Meantime,  however,  and  on  October  26,  1900,  nine  different 
attachments,  among  them  one  by  the  petitioning  bank,  were 
sued  out  of  the  Hustings  Court  for  the  city  of  Roanoke,  amoimt- 
ing  to  over  $40,000,  against  Baird  as  a  non-resident,  and  were 
levied  upon  the  furnace  property.  Under  the  provisions  of  the 
law  of  Virginia  the  attachments,  having  been  levied  before  the 
deed  of  the  furnace  property  had  been  executed  and  recorded, 
the  attaching  creditors  acquired,  as  against  Baird  and  the 
Furnace  Company,  a  hen  on  the  properties  attached. 

Within  four  months  after  the  levy  of  the  attachments, 
namely,  December  24,  1900,  Baird  was  adjudicated  a  bank- 
rupt in  the  District  Court  for  the  Eastern  District  of  Penn- 
sylvania, and  on  January  2,  1901,  the  District  Court  for  the 
Western  District  of  Virginia  assumed  ancillary  jurisdiction 
of  such  property  as  was  located  in  Virginia.  On  December  29, 
1900,  the  Roanoke  Furnace  Company  was  also  adjudicated  a 
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bankrupt.  On  March  26,  1901,  Staake  was  appointed  trustee 
of  Baird's  estate,  and  on  June  29,  1901,  John  M.  N.  Shimer 
was  appointed  trustee  of  the  Roanoke  Furnace  Company. 

It  was  further  agreed  that  the  deed  of  November  5,  1900, 
from  Baird  to  the  Roanoke  Furnace  Company  was  a  valid 
conveyance  to  a  purchaser  in  good  faith  for  a  then  fair  con- 
sideration, and  was  not  affected  by  the  bankruptcy  proceed- 
ings. 

The  proceedings  in  question  here  were  instituted  by  a  peti- 
tion filed  by  Staake,  entitled  both  in  the  cases  of  Chester  R. 
Baird  and  the  Roanoke  Furnace  Company,  averring  that  under 
the  laws  of  Virginia  the  rights  of  the  attaching  creditors  were 
superior  to  those  of  the  Furnace  Company,  and  that  as  to  them 
the  property  attached  was  the  property  of  Baird;  but  that, 
by  reason  of  his  insolvency  and  of  the  fact  that  these  attach- 
ments had  been  levied  within  four  months  preceding  the  filing 
of  the  petition  in  bankruptcy,  such  attachments  were  null  and 
void,  unless  the  court  should  order  them  preserved  for  the 
benefit  of  the  estate.  He  therefore  prayed  that  they  be  de- 
creed null  and  void  as  regards  plaintiffs,  but  that  they  be  pre- 
served for  the  benefit  of  petitioner. 

The  bank  demurred  to  this  petition,  and  also  answered 
denying  that  its  attachment  was  null  and  void,  and  also  deny- 
ing the  right  of  the  court  to  enter  an  order  preserving  the 
attachment  for  the  benefit  of  the  "petitioner;  and  alleging  that 
respondent  is  entitled  to  the  benefit  of  the  attachment,  said 
property  when  sold  by  an  interlocutory  order  having  realized 
enough  to  pay  said  attachment,  as  well  as  all  prior  Hens. 

Shimer,  trustee  for  the  Roanoke  Furnace  Company,  also 
answered,  prajdng  that,  if  the  attachment  be  continued  for 
the  trustee  of  Baird,  the  petitioner  should  be  required  to  abate 
a  large  claim  which  he  filed  against  the  estate  of  the  Roanoke 
Company,  by  the  amount  of  said  attachments. 

Upon  a  hearing  before  the  District  Coiu-t  that  court  over- 
ruled the  demurrer  to  Staake's  petition,  and  authorized  him 
to  enforce  the  attachment  liens  for  the  benefit  of  the  estate. 
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126  Fed.  Rep.  845.  The  Court  of  Appeals  affirmed  this  action, 
133  Fed.  Rep.  717,  and  the  bank  petitioned  this  court  for  a 
writ  of  certiorari,  which  was  granted. 

Mr.  S.  Hamilton  Graves  for  petitioner  in  this  case;  Mr. 
William  Gordon  Robertson  and  Mr,  Holmes  Conrady  with  whom 
Mr.  Edward  W.  Robertson  was  on  the  brief,  for  petitioners  in 
McHarg  v.  Staake,  post,  p.  150,  argued  simultaneously  here- 
with. 

Mr.  Albert  G.  Dickson,  Mr.  John  Dickey,  Jr.,  and  Mr.  S. 
Griffin,  with  whom  Mr.  H.  Gordon  McCoiich  and  Mr.  Samud 
W.  Cooper  were  on  the  brief,  for  the  respondents  in  this  case 
and  in  McHarg  v.  Staake,  post,  p.  150,  argued  simultaneously 
herewith. 

Mr.  Justice  Brown,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

At  the  time  these  attachments  were  levied,  the  title  to  the 
property  in  question  stood  in  the  name  of  Baird,  and  the 
attaching  creditors  by  their  levies  secured  a  preferential  lien 
upon  the  property,  not  only  as  against  Baird,  but  also  as 
against  the  Furnace  Company,  which  received  a  deed  to  the 
property  November  5,  1900,  after  the  attachments  had  been 
levied.  These  attachments,  however,  were  annulled  by  the 
filing  of  a  petition  in  bankruptcy  against  Baird  within  four 
months  after  the  attachments  were  levied,  and  if  the  case 
stood  upon  this  fact  alone  there  could  be  no  doubt  that  the 
property  would  pa^s  to  the  trustee  of  the  Furnace  Company, 
discharged  of  the  lien  of  the  attachments.  We  are  not  con- 
cerned here  with  any  conflicting  rights  of  the  two  trustees, 
Staake  and  Shimer,  since  they  were  both  appointed  receivers 
of  the  Roanoke  Furnace  Company,  and  the  only  claim  made 
by  Shimer  now  is  that,  if  the  attachments  be  continued,  the 
petitioner  Staake  be  required  to  abate  his  claim  against  the 
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estate  of  the  Furnace  Company  by  the  amount  of  these  attach- 
ments. It  is  therefore  unnecessary  to  consider  whether,  if 
the  attachments  were  annulled,  the  property  would  pass  un- 
encumbered to  the  trustee  of  the  Furnace  Company,  since,  as 
stated  by  the  District  Judge,  the  demurrer  to  the  petition  is 
intended  merely  to  raise  the  question  whether  the  trustee  of 
Baird's  estate  or  the  attaching  creditors  shall  have  the  benefit 
of  the  attachments. 

This  depends  upon  the  peculiar  terms  of  section  67  of  the 
Bankrupt  Act,  which  provides  as  follows: 

"Sec.  67/.  That  all  levies,  judgments,  attachments,  or  other 
liens,  obtained  through  legal  proceedings  against  a  person  who 
is  insolvent,  at  any  time  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  against  him,  shall  be  deemed  null 
and  void  in  case  he  is  adjudged  a  bankrupt,  and  the  property 
affected  by  the  levy,  judgment,  attachment  or  other  hen  shall 
be  deemed  wholly  discharged  and  released  from  the  same,  and 
shall  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bank- 
rupt, unless  the  court  shall,  on  due  notice,  order  that  the  right 
under  such  levy,  judgment,  attachment  or  other  Hen  shall  he 
preserved  for  the  benefit  of  the  estate;  and  thereupon  the  same 
may  pass  to  and  shall  be  preserved  by  the  trustee  for  the 
benefit  of  the  estate  as  aforesaid.  And  the  court  may  order 
such  conveyance  as  shall  be  necessary  to  carry  the  purposes 
of  this  section  into  effect:  Provided,  That  nothing  herein  con- 
tained shall  have  the  effect  to  destroy  or  impair  the  title  ob- 
tained by  such  levy,  judgment,  attachment,  or  other  hen,  of 
a  bona  fide  purchaser  for  value  who  shall  have  acquired  the 
same  without  notice  or  reasonable  cause  for  inquiry.^^ 

Section  67c,  which  also  treats  of  liens  created  by  attach- 
ments on  mesne  process  and  provides  for  their  dissolution,  in 
the  last  clause  declares  that — 

"  ♦  ♦  ♦  if  the  dissolution  of  such  lien  would  miUtate  against 
the  best  interests  of  the  estate  of  such  person,  the  same  shall 
not  be  dissolved,  but  the  trustee  of  the  estate  of  such  person,  for 
the  benefit  of  the  estate,  shall  be  subrogated  to  the  rights  of  the 
VOL.  ocn — 10 
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holder  of  such  lien  and  empowered  to  perfect  and  enforce  the 
same  in  his  name  as  trustee  with  like  force  and  effect  as  such 
holder  might  have  done  had  not  bankruptcy  proceedings  in- 
tervened.'' 

This  section  (67/)  makes  two  distinct  provisions  for  the 
disposition  of  the  property  of  an  insolvent  attached  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy 
against  him.  First,  such  attachments  shall  be  declared  null 
and  void,  and  the  property  affected  shall  be  deemed  released, 
and  shall  pass  to  the  trustee  of  the  estate  of  the  bankrupt; 
or  second,  the  court  may  order  that  the  right  acquired  by  the 
attachment  shall  be  preserved  for  the  benefit  of  the  estate. 
In  the  first  case  the  whole  property  passes  free  from  the  at- 
tachment. In  the  second,  so  much  of  the  value  of  the  prop- 
erty attached  as  is  represented  by  the  attachments  passes  to 
the  trustee  for  the  benefit  of  the  entire  body  of  creditors,  that 
is,  "  for  the  benefit  of  the  estate  " — ^in  other  words,  the  statute 
recognizes  the  hen  of  the  attachment,  but  distributes  the  Uen 
among  the  whole  body  of  creditors. 

The  first  provision  contemplates  the  attachment  of  property 
to  which  the  bankrupt  has  the  complete,  legal  and  equitable 
title,  which,  as  soon  as  the  attachment  is  dissolved,  passes  at 
once  to  the  bankrupt's  trustee  as  part  of  his  estate.  The 
second  provision  evidently  does  not  apply  to  this,  as  there  is 
no  object  in  preserving  the  Uen  of  the  attachment  for  the  bene- 
fit of  the  estate,  since  under  the  first  clause  the  entire  value  of 
the  property  attached  passes  to  the  trustee  free  from  the 
attachment.  The  second  clause  contemplates  property  in 
which  the  bankrupt  has  an  interest  which  has  been  secured 
to  attaching  creditors  by  the  levy  of  the  writ,  but  which  might 
have  passed  to  another  person,  as,  for  instance,  a  purchaser 
under  an  imrecorded  deed,  but  for  the  fact  that  the  attaching 
creditors  had  acquired  a  prior  Uen  thereon.  In  such  case  the 
statute  recognizes  the  vaUdity  of  the  Uen,  but  preserves  it  for 
the  benefit  of  the  entire  body  of  creditors,  by  reason  of  the 
fact  that  the  attachment  was  dissolved  as  a  preferential  Uen 
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in  favor  of  the  attaching  creditors,  by  the  institution  of  pro- 
ceedings in  bankruptcy. 

In  the  present  case  Baird  had  contracted  to  convey  the 
property  to  the  Roanoke  Furnace  Company,  possession  had 
been  taken  and  the  consideration  paid,  but  the  deed  was  not 
actually  executed  and  recorded  until  after  the  attachment 
had  been  levied.  Hence,  imder  the  Virginia  statute,  the  va- 
lidity of  which  is  not  questioned,  the  lien  of  the  attachment 
took  precedence  of  the  deed,  and  would  have  remained  a  prior 
hen,  had  it  not  been  few  the  institution  of  the  bankruptcy 
proceedings  within  four  months.  This  dissolved  the  attach- 
ment, and  had  the  case  rested  here  the  property  would  have 
apparently  passed  to  the  Furnace  Company,  or  to  its  trustee 
in  bankruptcy,  Shimer;  but  at  this  point  the  court,  under  the 
second  proviso  of  67/,  interposed  and  recognized  the  lien  of 
the  attachment,  not,  however,  solely  for  the  benefit  of  the 
attaching  creditors,  but  for  the  benefit  of  Baird's  estate. 
Shimer  made  no  objection,  and  the  court  declined  to  express 
an  opinion  as  to  his  rights. 

This  is  one  of  the  very  contingencies  provided  for  by  the 
second  clause  of  the  section,  which  apparently  vests  in  the 
court  a  certain  discretion  with  regard  to  the  preservation  of 
the  right  acquired  under  the  attachment  or  other  lien.  In 
this  case  the  court  recognized  the  validity  of  the  lien,  the 
trustee  of  the  Fiumace  Company  making  no  objection  to  this; 
but  the  attaching  creditors  insist  that,  as.  the  lien  was  ac- 
quired for  their  own  benefit,  they  should  not  be  required  to 
share  with  the  general  creditors  of  Baird*s  estate. 

Their  argument  is  based  upon  the  theory  that  the  second 
clause  was  not  intended  to  apply  to  liens  acquired  upon  the 
estate  of  third  parties,  but  to  property  which  would  have 
passed  to  Baird's  trustee  had  the  attachment  not  been  levied. 
In  other  words,  that  the  bankruptcy  court  has  nothing  to  do 
with  the  property,  since  it  really  did  not  belong  to  the  bank- 
rupt, and  would  have  passed  to  his  vendee  if  the  attachments 
had  not  been  levied  upon  it.    Indeed  the  opinion  especially 
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finds  that  "had  valid  attachments  not  been  levied,  the  prop- 
erty would  have  passed  to  the  trustee  of  the  Roanoke  Furnace 
Company." 

To  what  extent  hens  obtained  by  prior  judicial  proceedings 
shall  be  recognized  is  a  matter  wholly  within  the  discretion  of 
Congress.  It  might  have  validated  all  such  liens,  even  though 
obtained  the  day  before  proceedings  were  instituted.  It  might 
probably  have  invalidated  all  such  liens  whenever  obtained. 
It  took  a  middle  course,  and  invahdated  all  hens  obtained 
through  legal  proceedings  within  four  months  prior  t6  the 
filing  of  the  petition,  but  at  the  same  time  preserved  to  the 
general  body  of  creditors,  as  against  third  parties  (such  as 
purchasers  under  an  unrecorded  deed),  such  hens  as  attaching 
creditors  had  secured  upon  property  which  would  have  passed 
to  the  subsequent  purchaser  in  case  the  attachment  had  not 
been  levied.  It  is  true  that  the  attaching  creditors  are  thereby 
deprived  of  the  fruits  of  their  diUgence,  but  the  same  thing 
would  have  happened  had  the  attachment  been  levied  upon 
property  to  which  the  bankrupt  had  the  whole  and  undis- 
puted title,  or  of  which  he  had  made  a  fraudulent  conveyance. 
As  remarked  by  the  District  Judge,  "  In  cases  where  the  bank- 
rupt makes  a  vaUd  conveyance,  or  where  his  fraudulent  vendee 
makes  a  valid  conveyance,  the  purpose  of  the  law  is  worked 
out  by  preserving  and  enforcing  the  hens  of  the  attaching 
creditors  for  the  pro  rata  benefit  of  all  the  creditors." 

Section  67/  is  merely  carrying  out  the  general  purposes  of 
the  act,  of  securing  to  the  creditors  the  entire  property  of  the 
bankrupt,  reckoning  as  part  of  such  property  hens  obtained 
by  attaching  creditors  against  real  estate  which  had  been 
transferred  to  another,  though  no  deed  had  been  actually 
executed  and  recorded. 

The  argument  that  section  67/  in  question  here  refers  only 
to  liens  upon  property  which,  if  such  liens  were  annulled, 
would  pass  to  the  trustee  of  the  bankrupt,  we  think  is  unsound, 
since  that  contingency  is  amply  provided  for  by  the  prior 
clause  of  the  section  annulling  all  such  liens,  and  providing 


Digitized  by  CjOOQ IC 


FIRST  NATIONAL  BANK  v.  STAAKE.  149 

202  U.  S.  Opinion  of  the  Court. 

that  property  affected  thereby  shall  pass  to  the  trustee  as  a 
part  of  the  estate.  Under  the  argument  of  the  attaching 
creditors  in  this  case,  the  subsequent  clause  would  be  entirely 
unnecessary.  This  clause  evidently  contemplates  that  attach- 
ing creditors  may  acquire  hens  upon  property  which  would 
not  pass  to  the  bankrupt,  if  the  liens  were  absolutely  annulled, 
and  therefore  recognizes  such  liens,  but  extends  their  opera- 
tion to  the  general  creditors.  Had  no  proceedings  in  bank- 
ruptcy been  taken  doubtless  this  property  would  have  been 
sold  for  the  benefit  of  the  attaching  creditors. 

The  general  rule  relied  upon  by  the  bank  in  this  case,  that 
the  words  "property  of  the  bankrupt"  mean  only  the  prop- 
erty to  which  the  bankrupt  is  beneficially  entitled,  and  do  not 
include  property  to  which  he  has  only  a  bare  legal  title,  is 
perhaps  justified  by  our  decision  in  Hewitt  v.  Berlin  Machine 
W(yrk8,  194  U.  S.  296.  But  the  extent  to  which  the  bank- 
ruptcy court  shall  recognize  the  rights  obtained  by  creditors 
upon  property  attached  as  the  property  of  the  bankrupt, 
though  in  fact  such  property  had  been  conveyed  by  an  im- 
recorded  contract,  is  a  matter  solely  within  the  discretion  of 
Congress.  The  liens  acquired  in  this  case  were  liens  upon 
property,  which  as  to  attaching  creditors  was  the  property  of 
the  bankrupt,  and  Congress  may  lawfully  insist  that  it  shall 
be  reckoned  as  a  part  of  his  estate,  and  pass  to  the  trustee. 
As  remarked  by  the  Court  of  Appeals:  "The  rule  that  the 
trustee  takes  the  estate  of  the  bankrupt  in  the  same  plight  as 
the  bankrupt  held  it  is  not  appUcable  to  liens  which  although 
valid  as  to  the  bankrupt,  are  invalid  as  to  creditors." 

If  the  interest  of  Baird  in  this  property  were  sold  solely  for 
the  benefit  of  the  attaching  creditors,  it  would  obviously  result 
in  a  preference  to  those  creditors  over  the  general  creditors  of 
his  estate,  and  in  fraud  of  the  bankruptcy  act,  which  is  de- 
signed to  secure  equality  among  all  creditors. 

The  judgment  of  the  Court  of  Appeals  is 

Affirmed. 
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McHARG,  RECEIVER,  et  oZ.,  v.  STAAKE.» 

CERTIORARI  TO  THE  CIRCUIT  COURT  OP  APPEALS  FOR  THE  FOURTH 

CIRCUIT. 

No.  214.     Argued  March  15.  16,  1006,— Decided  April  30.  1006. 

Per  Curiam:  As  the  facts  in  this  case  are  practically  the 
same  as  those  set  forth  in  the  preceding  and  the  legal  principles 
are  identical,  this  is  also 

Affirmed. 

Mr.  Justice  Harlan,  Mr.  Justice  White  and  Mr.  Jus- 
tice Peckham  dissented  in  both  cases. 


SAWYER  V.  UNITED  STATES. 

ERROR  TO  THE  CIRCUIT  COURT  OF  THE  UNrPED  STATES  FOR  THE 
EASTERN  DISTRICT  OF  NORTH  CAROLINA. 

No.  553.    Argued  April  4,  5,  1006.— Decided  AprU  30.  1006. 

The  passage  of  the  act  of  July  20, 1840,  5  Stat.  394,  and  of  {  800,  Rev.  Stat., 
granting  peremptory  challenges  to  the  Government  m  criminal  cases, 
has  not  taken  away  the  right  to  conditional  or  qualified  challenges  when 
permitted  in  the  State,  and  where  it  has  been  adopted  by  the  Federal 
court  as  a  rule  or  by  special  order.  The  exercise  of  the  right  is  under 
supervision  of  the  court  which  should  not  permit  it  to  be  used  unreason- 
ably or  so  as  to  prejudice  defendant.  It  is  not  an  imreasonable  exercise 
of  the  privil^;:e  where,  notwithstanding  its  exercise,  neither  the  Govern- 
ment nor  the  defendant  exhausted  all  of  their  peremptory  challenges. 

Where  defendant  takes  the  stand  in  his  own  behalf  he  waives  hb  consti- 
tutional privilege  of  silence  and  the  prosecution  has  the  right  to  cross- 

1  This  case  was  argued  simultaneously  with  First  National  Bank  v. 
Siaale;  for  names  of  counsel  see  p.  144,  ante. 
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examine  him  upon  his  evidence  in  chief  with  the  same  latitude  as  though 
he  were  an  ordinary  witness  as  to  circumstances  connecting  him  with 
the  crime,  and  even  if,  as  claimed  in  this  case,  the  subject  matter  of 
the  cross-examination  has  no  tendency  to  connect  the  witness  with 
the  crime  if  it  is  plain  that  there  is  no  injury  the  exception  is  not 
available. 

While  a  remark  by  the  District  Attorney  in  summing  up  that  "a  man 
imder  such  circumstances  who  could  drink  a  cup  of  coffee  ought  to  be 
hung  on  general  principles/'  is  improper,  if,  on  protest  of  defendant's 
counsel,  the  court  stops  the  District  Attorney,  who  apologizes  and  with- 
draws  the  remark,  an  exception  by  defendant  is  frivolous  and  the  court 
is  not  open  to  censure  for  so  describing  it. 

There  is  no  reversible  error  in  the  court  stating  in  a  trial  for  murder  of 
several  persons  that  defendant  was  not  charged  with  the  murder  of  a 
person  whose  name  is  stated  in  the  bill  as  having  been  murdered,  the 
court  also  saying  that  if  he  was  so  charged  there  was  no  evidence  to 
support  the  charge. 

The  writ  of  error  in  this  case  brings  before  this  court  a 
judgment  of  conviction  of  murder,  rendiered  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  North 
Carolina. 

The  plfdntiffs  in  error  were  indicted  at  the  fall  term,  1905, 
of  the  United  States  District  Court  for  the  Eastern  District  of 
North  Carolina,  Wilmington  Division,  for  the  murder,  by 
shooting,  on  the  twenty-eighth  day  of  October,  1905,  of  E.  R. 
Rumill,  captain;  John  T.  Hall,  mate;  John  Falbe,  cook; 
C.  L.  Smith,  engineer,  and  John  S.  Coakley,  seaman,  com- 
mitted on  the  high  seas  and  within  the  jurisdiction  of  the  court 
wherein  the  indictment  was  foimd,  and  on  board  of  the  Ameri- 
can vessel  called  the  Harry  A.  Berwin.  The  indictment  al- 
leged that  after  the  shooting  the  deceased  were  thrown  into 
the  sea.  Upon  the  trial  of  the  plaintiffs  in  error  in  November, 
1905,  in  the  United  States  Circuit  Court  for  the  Eastern  Dis- 
trict of  North  Carolina,  to  which  court  the  indictment  had 
been  duly  transferred  for  trial,  they  were  convicted  of  the 
murder  of  the  first  four  named  in  the  indictment.  The  court 
told  the  jury  that  the  defendants  were  not  charged  with  killing 
Coakley,  and  if  charged  in  the  bill  there  was  no  evidence  to 
support  the  charge. 
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There  is  no  question  made  as  to  the  suflSciency  of  the  in- 
dictment or  of  the  jurisdiction  of  the  court. 

It  appeared  on  the  trial  that  the  plaintiffs  in  error  were  part 
of  the  crew,  and,  together  with  one  Henry  Scott,  who  was  also 
one  of  the  crew,  were  the  only  Uving  persons  foimd  on  the 
Berwin,  when  they  were  arrested  by  the  crew  of  a  small  boat, 
that  was  put  off  from  a  schooner  called  the  Blanche  H.  King, 
which  was  then  proceeding  on  a  voyage  up  the  coast  from 
Brunswick,  Georgia,  to  Philadelphia,  Pennsylvania,  and  had 
arrived  at  a  point  about  thirty-two  miles  southwest  from 
Cape  Fear  bar.  The  attention  of  Captain  John  W.  Taylor  of 
the  schooner  was  directed  about  nine  o'clock  in  the  evening 
in  the  month  of  October,  1905,  to  a  vessel  just  ahead  of  him, 
on  accoimt  of  the  manner  in  which  she  was  canying  her  lights, 
and  because  she  was  right  in  the  track  of  his  own  vessel.  He 
sent  a  small  boat,  manned  by  several  seamen,  to  the  vessel 
(which  proved  to  be  the  Berwin),  and  the  boat  brought  back 
the  plaintiffs  in  error  and  Scott,  who,  on  being  brought  to  the 
deck  of  the  vessel  and  telling  their  story,  were  put  in  irons  by 
direction  of  the  captain,  who  then  steered  his  vessel  for  the 
nearest  port,  which  was  Southport,  North  Carolina,  where  the 
men  were  deUvered  to  the  Federal  authorities.  Upon  the  trial 
of  the  indictment  which  was  foimd  against  the  plaintiffs  in 
error,  the  man  Scott  was  called  as  a  witness,  and  swore  to  the 
murder  by  the  plaintiffs  in  error  while  the  vessel  was  at  sea, 
and  on  or  about  October  28,  1905. 

Scott  was  subsequently  indicted  alone  for  the  murders,  and 
was  also  convicted,  the  plaintiffs  in  error  being  witnesses 
against  him,  and  they  testified  that  he  committed  the  mmrders. 
He  has  been  reprieved  by  the  President,  so  that  he  may  be 
again  used  as  a  witness  against  the  plaintiffs  in  error  in  case 
of  a  new  trial  being  granted  to  them. 

Mr.  Corcoran  Thorn,  with  whom  Mr.  George  Rovndtree  and 

Afr.  Henry  P.  Blair  were  on  the  brief,  for  plaintiffs  in  error: 

Tf  the  English  practice  with  respect  to  challenges  was  ever 
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adopted  in  this  country,  it  was  not  applicable  after  the  passage 
of  the  acts  of  March  3,  1865,  and  June  8,  1872,  in  the  United 
States  courts.  United  States  v.  Butler,  1  Hughes,  457;  Seeity 
V.  State,  1  Georgia,  213. 

The  practice  in  North  Carolina  does  not  govern  in  the  Fed- 
eral courts  under  the  crimes  act.  United  States  v.  Shackelford, 
18  How.  588. 

The  cross-examination  was  allowed  upon  subjects  in  no  way 
connected  with  the  examination-in-chief  and  the  accused  was 
prejudiced  by  the  attempt  to  impeach  his  character.  Greenleaf 
on  Evidence,  §445;  Fitzpatrick  v.  United  States,  178  U.  S.  304. 

So  long  as  the  cross-examination  is  carried  on  with  reason- 
able fairness,  to  test  the  credibility  of  the  witness,  it  is  per- 
missible, but  the  moment  questions  are  asked  concerning  facts 
touching  the  witness's  character,  which  are  irrelevant  to  the 
facts  in  issue,  for  any  other  purpose  than  to  affect  his  credi- 
bility or  which  manifestly  do  not  bear  on  the  subject  of  credi- 
bility, the  right  of  cross-examination  is  abused,  and  on  objec- 
tion should  be  restrained  within  legitimate  limits.  Buel  v. 
State,  104  Wisconsin,  132.  See  also  Baity  v.  State,  67  Mississ- 
ippi, 133;  State  v.  Carson,  66  Maine,  116;  People  v.  Pinker- 
tan,  78  Michigan,  110;  State  v.  Gotfreedson,  24  Washington, 
398;  State  v.  Hale,  156  Missoiui,  102;  Saylor  v.  Common^ 
wealth,  97  Kentucky,  184;  Nix  v.  State,  74  S.  W.  Rep.  764; 
Thompson  on  Trials,  §  653;  BvUock  v.  State,  65  N.  J.  L.  557; 
Stale  V.  Barker,  68  N.  J.  L.  19. 

The  latitude  of  cross-examination  in  North  Carolina  seems 
to  be  broader  than  in  most  other  jurisdictions  in  America, 
State  V.  Pancoast,  35  L.  R.  A.  518,  519,  and  yet  in  State  v. 
TraUle,  121  N.  Car.  674,  it  is  definitely  stated  that  «uch  ques- 
tions as  those  which  were  put  to  Adams  on  cross-examination 
must  be  confined  solely  to  contradiction  or  impeachment  and 
are  not  to  affect  the  guilt  or  innocence  of  the  accused. 

It  is  error  to  allow  the  cross-examination  of  an  accused  who 
has  taken  the  stand  in  his  own  behalf  which  could  serve  no 
other  purpose  than  to  prejudice  him  before  the  jiuy.    Allen 
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V.  United  States ,  115  Fed.  Rep.  3;  Howard  v.  People,  96  Illinois, 
492;  Gifford  v.  People,  83  Illinois,  210;  Bvd  v.  Stale,  104 
Wisconsin,  132;  People  v.  Molineaux,  62  L.  R.  A.  345,  347, 
notes.  Even  if  such  questions  which  had  been  put  to  Adams 
on  cross-examination  were  answered  in  the  negative,  it  is  still 
error  to  allow  the  questions  to  be  propounded.  Bates  v.  State, 
60  Arkansas,  450;  Gale  v.  People,  26  Michigan,  161;  People 
V.  Wells,  100  CaUfomia,  459.  It  can  hardly  be  controverted 
that  any  other  witness  would  not  be  allowed  to  testify  as  to 
the  matter  concerning  which  Adams  was  cross-examined. 
Smith  V.  United  States,  161  U.  S.  85.  See  also  Morrison  v. 
Pettybone,  87  Fed.  R^p.  320. 

The  words  of  the  district  attorney  complained  of  were  prejudi- 
cial to  the  defendants  and  the  comments  of  the  court  only  served 
to  disparage  coimsel  for  defendant  in  the  minds  of  the  jury. 

The  Solicitor  General  for  the  United  States: 

The  right  of  the  prosecution  to  stand  jurors  aside  temporarily 
has  always  been  widely  recognized.  It  originated  with  the  Stat- 
ute of  33d  Edw.  I,  which  took  away  the  imUmited  peremptory 
challenges  by  the  Crown  and  required  the  prosecution  to 
challenge  for  cause,  although  the  cause  need  not  be  shown 
until  the  panel  was  gone  through.  If  the  panel  is  exhausted 
before  the  jury  is  complete,  jurors  set  aside  must  be  called 
and  must  serve  unless  challenged  by  either  side.  United 
States  V.  Marchant,  12  Wheat.  480;  United  States  v.  Wilson, 
1  BaJdw.  82;  United  States  v.  Douglass,  2  Blatchf.  207;  State 
V.  Benton,  19  N.  Car.  196.  The  rule  is  not  changed  by  the 
allowance  of  peremptory  challenge  to  the  prosecution.  War- 
ren V.  Commonwealth,  1  Wright,  45;  Haines  v.  CommxmweaHh, 
100  Pa.  St.  317;  Smith  v.  ComrrumwedUh,  100  Pa.  St.  324: 
Rudy  V.  Commonwealth,  128  Pa.  St.  500 ;  Commonwealth  v. 
O'Brien,  140  Pa.  St.  555;  State  v.  McNinch,  12  S.  Car.  89; 
State  V.  Stephens,  13  S.  Car.  285.  The  principle  has  been 
firmly  established  in  North  Carolina  from  an  early  day.  State 
V.  CraUm,  6  Ired.  164;  State  v.  Arthur,  13  N.  Car.  217;  State 
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V.  Benim,  19  N.  Car.  196;  State  v.  Bme,  62  N.  Car.  121; 
StcUe  V.  Jcmes,  88  N.  Car.  1671 ;  State  v.  Gooch,  94  N.  Car. 
982;  State  v.  Hensley,  94  N.  Car.  1021;  Stote  v.  Sloan,  97 
N.  Car.  499.  The  Federal  practice  in  this  respect  should 
conform  to  state  law.  United  States  v.  Shackleford,  18  How. 
588;  Lewis  v.  United  States,  146  U.  S.  370,  379;  Painter  v. 
United  States,  151  U.  S.  396,  407. 

The  rule  is  reasonable  and  is  subject  to  the  discretion  of  the 
court  to  prevent  the  right  from  being  exercised  unreasonably. 
It  was  not  exercised  unreasonably  in  this  case;  defendants 
were  in  no  way  prejudiced;  neither  the  Government  nor  the 
defense  had  exhausted  their  peremptory  challenges  when  the 
jury  was  impaneled;  the  prisoners  obtained  a  trial  by  a  fair 
and  impartial  jury  from  thosie  who  remtdned  on  the  panel, 
which  is  all  they  were  entitled  to.  Northern  Pacific  R.  R.  Co. 
V.  Herbert,  116  U.  S.  642,  and  cases  cited;  Hayes  v.  Missouri, 
120  U.  S.  68,  71;  Brovm  v.  New  Jersey,  175  U.  S.  172,  175. 

The  challenge  to  the  array  came  too  late.  Such  objections 
must  be  made  before  the  jury  is  impaneled.  United  States 
V.  Butler,  1  Hughes,  457;  GroTpj)  v.  People,  67  Illinois,  154; 
Mueller  v.  Rebhan,  94  Illinois,  147;  Goodman  v.  Goetz,  36 
N.  Y.  731;  Jackson  v.  State,  4  Tex.  App.  292;  State  v.  Douglass, 
63  N.  Car.  500.  In  cases  where  jurors  have  been  summoned 
irregularly  it  has  been  held  that  challenge  to  the  array  is  not 
tenable  where  there  was  a  plea  of  not  guilty,  where  defendants 
have  not  exhausted  their  peremptory  challenges,  and  where 
no  positive  injury  has  resulted.  United  States  v.  Cornell,  2 
Mason,  91;  Commonwealth  v.  Seybert,  4  Pa.  Co.  Ct.  Rep.  152; 
Goodkmd  v.  LeClair,  78  Wisconsin,  176;  People  v.  Burgess, 
153  N.  Y.  561;  WUhelm  v.  People,  72  Illinois,  468;  People  v. 
Madison  Co.,  125  Illinois,  334;  State  v.  McElmurray,  3  Strobh. 
L.  (S.  Car.)  337;  Franklin  v.  State,  34  Tex.  App.  89;  State  v. 
Clybum,  16  S.  Car.  375;  State  v.  Price,  10  Rich.  (S.  Car.)  356; 
State  V.  McQuaige,  5  S.  Car.  429. 

The  court  performed  its  whole  duty  in  the  matter  of  the 
objectionable  remarks  of  the  district  attorney  by  interposing 
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and  admonishing  him.  1  Thompson  on  Trials,  §  964;  Graves 
V.  United  States,  150  U.  S.  118;  HaU  v.  United  States,  150 
U.  S.  76.  There  are  many  cases  showing  the  indulgence  ex- 
tended by  courts  to  extravagant  declamation  and  exaggera- 
tion by  counsel  in  argument,  and  the  rule  is  clear  that  to 
justify  reversal  the  remarks  must  be  plainly  improper  and  of 
a  material  character.  Cross  v.  State,  68  Alabama,  476;  Pier- 
son  V.  State,  18  Tex.  App.  524;  HoiLse  v.  State,  19  Tex.  App. 
227;  Shvier  v.  State,  105  Indiana,  289;  State  v.  Griffin,  87 
Missouri,  608;  PoHn  v.  State,  14  Nebraska,  540;  Combs  v. 
State,  75  Indiana,  215;  State  v.  Stark,  72  Missouri,  37.  See 
also  State  v.  Homer,  139  N.  Car.  606. 

The  cross-examination  of  defendant  Adams  was  proper  on 
either  of  these  grounds:  it  was  clearly  within  the  scope  of 
the  direct  examination;  it  tended  to  impeach  his  veracity, 
and  to  show  general  bad  character.  A  defendant  in  his  witness 
character  is  on  the  same  footing  as  any  other  witness.  While 
in  general  the  cross-examination  of  a  defendant  witness  in  a 
criminal  case  is  restricted  to  the  matter  of  the  examination- 
in-chief  and  to  matter  affecting  his  credibiUty,  there  are  au- 
thorities to  the  effect  that  a  witness  who  is  a  party  subjects 
himself  to  especial  latitude  in  cross-examination,  the  course 
and  extent  of  such  cross-examination  being  committed  to  the 
control  of  the  court  in  the  exercise  of  a  soimd  discretion, 
which  is  not  reviewable  on  appeal.  The  rule  appears  to  be 
applicable  both  in  civil  and  criminal  cases.  Storm  v.  United 
States,  94  U.  S.  76;  Rea  v.  Missouri,  17  Wall.  532;  Dams  v. 
Coblens,  174  U.  S.  719;  Blitz  v.  United  States,  153  U.  S.  308; 
AUen  V.  United  States,  115  Fed.  Rep.  3,  11.  The  decisions  are 
conflicting  throughout  the  many  jurisdictions  in  the  United 
States,  but  the  weight  of  authority  commits  the  control  and 
scope  of  cross-examination  to  the  discretion  of  the  court,  and 
permits  a  witness  to  be  impeached  on  cross-examination, 
always  by  questions  going  to  his  veracity,  generally  by  ques- 
tions directed  at  his  reputation  in  allied  respects,  often  by 
general  character,   and  sometimes  by  specific  instances  of 
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misconduct.  2  lATigmore  on  Evidence,  5§  889-891,  922-924; 
see  also  §§  983,  987;  vol.  3,  §  2277;  State  v.  Pancoast, 
35  L.  R.  A.  518,  527,  533.  The  law  of  North  Carolma  admits 
great  latitude  on  cross-examination;  bad  character  may  be 
shown,  and  specific  instances  of  misconduct.  State  v.  Efler, 
85  N.  Car.  585,  citing  State  v.  BosweU,  2  Dev.  209;  State  v. 
O'Neale,  4  Ired.  88;  State  v.  Dove,  10  Ired.  469;  State  v.  Parks, 
3  Ired.  296;  State  v.  Thomasy  98  N.  Car,  599;  see  also  State 
V.  SUdlings,  2  Hajnv.  300;  and  the  law  in  that  State  is  im- 
portant and  persuasive,  if  not  controlling.  Fitzpatrick  v. 
United  States,  178  U.  S.  304. 

But  there  are  two  reasons  why  the  cross-examination  here 
does  not  constitute  reversible  error:  the  answers  to  the  particu- 
lar questions  were  all  in  the  negative,  and  were  conclusive  on 
the  prosecution.  State  v.  Pancoast,  35  L.  R.  A.  533,  citing 
Rice  on  Ev.  §  222.  See  also  People  v.  Jackson,  3  Park.  Cr. 
391;  Oxier  v.  United  States,  38  S.  W.  Itep.  331;  Newcomb  v. 
Griswold,  24  N.  Y.  298;  1  Starkie  on  Ev.  190.  Counsel  did 
not  follow  their  objection  to  the  questions  by  requesting  the 
court  to  charge  the  jury,  if  the  testimony  were  admitted,  that 
it  could  only  be  considered  by  them  on  the  question  of  veracity; 
defendants  must  be  held  to  have  waived  further  objection  by 
not  taking  this  course,  and  the  court  was  not  bound  to  give 
instructions  upon  that  particular  question  since  they  were 
not  requested.  Comnumwedlth  v.  Kneeland,  20  Pick.  206, 
222;  Hodge  v.  State,  86  Indiana,  561;  Potoers  v.  State,  87 
Indiana,  144,  153;  Edwards  v.  State,  47  Mississippi,  581,  589; 
2  Thompson  on  Trials,  §§  2339,  2341,  2343. 

Mr.  Justice  Peckham,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  first  question  to  be  noticed  in  this  case  arises  by  reason 
of  these  facts:  When  the  case  was  called  for  trial  the  clerk 
proceeded  to  call  the  names  of  the  jurors,  and  the  record  shows 
that: 
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"While  the  jury  was  bemg  impaneled  several  jurors  were 
called,  and  as  each  juror  appeared  he  was  told  by  the  district 
attorney  to  stand  at  the  foot  of  the  panel,  witliout  any  chal- 
lenge on  the  part  of  the  Government  and  without  an  oppor- 
tunity given  to  defendants  to  accept,  challenge  for  favor  or 
cause,  or  to  peremptorily  challenge  any  and  all  of  said  jurors 
so  stood  aside. 

,  "To  each  and  to  every  action  in  this  respect  on  the  part 
of  the  Government  the  defendants  promptly  and  in  due  time 
objected,  but  the  court  overruled  the  objections,  saying  the 
state  practice  would  be  followed,  and  there  was  no  United 
States  statute  on  the  subject;  to  which  ruling  of  the  court  the 
defendants,  by  their  coimsel,  then  and  there  duly  excepted, 
and  the  exceptions  were  allowed.  It  appeared  that  neither 
the  Government  nor  the  defense  had  exhausted  all  their  per- 
emptory challenges  when  the  jury  was  impaneled." 

The  inquiry  is,  whether  the  court  had  the  power  to  permit 
such  conditional  challenge  by  the  Government? 

The  origin  of  this  practice  is  stated  by  Mr.  Justice  Field  in 
delivering  the  opinion  of  the  court  in  Hayes  v.  Missouri,  120 
U.  S.  68,  71.    It  is  there  said: 

"  Originally,  by  the  common  law,  the  Crown  could  challenge 
peremptorily  without  limitation  as  to  number.  By  act  of 
Parliament  passed  in  the  time  of  Edward  the  First,  the  right 
to  challenge  was  restricted  to  challenges  for  cause.  But,  by  a 
rule  of  court,  the  Crown  was  not  obliged  to  show  cause  until 
the  whole  panel  was  called.  Those  not  accepted  on  the  call 
were  directed  to  stand  aside.  If,  when  the  panel  was  gone 
through,  a  full  jury  was  obtained,  it  was  taken  for  the  trial. 
If,  however,  a  full  jury  was  not  obtained,  the  Crown  was  re- 
quired to  show  cause  against  the  jurors  who  had  been  directed 
to  stand  aside;  and,  if  no  sufficient  cause  was  shown,  the  jury 
was  completed  from  them." 

The  question  here  involved  was  not  directly  before  the  court 
in  that  case,  but  the  accuracy  of  the  statement  is  not  ques- 
tioned.   It  is  not  disputed  that  the  practice  has  prevailed  in 
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the  State  of  North  Carolma  ever  since  the  foundation  of  the 
State,  and  it  has  also  prevailed  in  South  Carolina  and  Penn^ 
sylvania. 

In  1790  Ciongress  provided  for  granting  certain  peremptory 
challenges  to  the  defendant  (1  Stat.  119),  but  no  peremptory 
challenge  was  allowed  to  the  Government. 

While  the  Grovernment  was  thus  situated  in  regard  to  per- 
emptory challenges  the  case  of  United  States  v.  Marchant,  12 
Wheat.  480,  came  before  the  court.  The  question  directly  in- 
volved was  whether  persons  jointly  charged  in  the  same  indict- 
ment for  a  capital  offense  had  a  right  by  law  to  be  tried  sepa- 
rately without  the  consent  of  the  prosecutor,  and  it  was  held 
that  persons  so  jointly  charged  had  not  that  right,  but  that 
such  separate  trial  was  a  matter  to  be  allowed  in  the  discretion 
of  the  court.  In  the  course  of  the  opinion,  however,  which 
was  delivered  by  Mr.  Justice  Story,  it  was  stated  as  follows: 

"But  a  still  more  direct  conclusion  against  the  right  may 
be  drawn  from  the  admitted  right  of  the  Crown  to  challenge 
in  criminal  cases,  and  the  practice  imder  that  right.  We  do 
not  say  that  the  same  right  belongs  to  any  of  the  States  of  the 
Union;  for  there  may  be  a  diversity  in  this  respect  as  to  the 
local  jurisprudence  or  practice.  The  inquiry  here  is,  not  as 
to  what  is  the  state  prerogative,  but,  simply,  what  is  the 
common  law  doctrine  as  to  the  point  under  consideration. 
Until  the  statute  of  33  Edw.  I,  the  Crown  might  challenge 
peremptorily  any  juror,  without  assigning  any  cause;  but  that 
statute  took  away  that  right,  and  narrowed  the  challenges  of 
the  Crown  to  those  for  cause  shown.  But  the  practice  since 
this  statute  has  uniformly  been,  and  it  is  clearly  settled,  not  to 
compel  the  Crown  to  show  cause  at  the  time  of  objection  taken, 
but  to  put  aside  the  juror  until  the  whole  panel  is  gone  through. 
Hawkins,  on  this  point,  says  (PI.  Cr.  b.  2,  ch.  43,  s.  2,  s.  3), 
'if  the  King  challenge  a  juror  before  the  panel  is  perused,  it 
is  agreed  that  he  need  not  show  any  cause  of  his  challenge, 
till  the  whole  panel  be  gone  through,  and  it  appears  that  there 
will  not  be  a  full  jury  without  the  person  so  challenged.    And 
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if  the  defendant,  in  order  to  oblige  the  King  to  show  cause, 
presently  challenge,  touts  paravaile;  yet  it  hath  been  ad- 
judged, that  the  defendant  shall  be  first  put  to  show  all  his 
causes  of  challenge  before  the  King  need  to  show  any.'  And 
the  learned  author  is  fully  borne  out  by  the  authorities  which 
he  cites,  and  the  same  rule  has  been  recognized  down  to  the 
present  times. 

''This  acknowledged  right  of  peremptory  challenge  existing 
in  the  Crown  before  the  statute  of  33  Edw.  I,  and  the  imiform 
practice  which  has  prevailed  since  that  statute,  to  allow  a 
qualified  and  conditional  exercise  of  the  same  right,  if  other 
sufficient  jurors  remained  for  the  trial,  demonstrate,  as  we 
think,  that  no  such  power  of  selecting  his  jury  belongs,  or  was 
ever  supposed  to  belong,  by  the  common  law,  to  the  prisoner; 
and  that,  therefore,  he  could  not  demand,  as  matter  of  right, 
a  separate  trial  to  enable  him  to  exercise  it.  In  a  separate  or 
joint  trial  he  could  at  any  time  be  defeated  by  the  Crown  of 
such  choice,  by  its  own  admitted  prerogative." 

It  is  true  that  the  matter  involved  in  the  Marchant  case  did 
not  call  for  this  statement,  as  the  direct  question  was  not  in 
issue.  It  was  made  argumentatively,  as  one  reason  for  deny- 
ing the  right  claimed  by  defendant  in  that  case.  Subsequently 
the  Circuit  Court  of  the  United  States  in  Pennsylvania,  in 
1830,  followed  the  views  expressed  in  the  MarcharU  case. 
United  States  v.  WUson  and  Porter^  1  Bald.  78.  In  that  case 
the  right  was  claimed  by  the  district  attorney  and  denied  by 
counsel  for  defendant,  but  was  allowed  by  the  court  upon  the 
ground  that  it  considered  the  opinion  of  the  Supreme  Court  as 
a  recognition  of  the  qualified  right  of  the  United  States  to 
challenge,  and  directed  the  juror  to  be  put  aside  until  the  panel 
was  exhausted,  declaring  that  if  that  should  happen  and  the 
juror  be  again  called  the  United  States  could  not  then  chal- 
lenge him  without  showing  cause. 

Again,  in  the  case  of  United  States  v.  Douglass,  2  Blatch. 
207,  which  was  decided  in  1851,  this  qualified  right  of  challenge 
was  conceded  to  exist  by  Mr.  Justice  Nelson,  who  presided  on 
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the  trial  in  that  case,  but  was  denied  by  District  Judge  Betts, 
who  sat  with  him.  The  case  was  tried  in  the  Southern  District 
of  New  York,  in  which  State  no  such  right  of  conditional  chal- 
lenge existed.  A  motion  for  a  new  trial  was  made  before  the 
same  court,  and  Judge  Nelson  said  in  his  opinion,  in  denying 
the  motion,  that  "this  qualified  right  of  challenge  without 
cause  is  the  settled  doctrine  of  the  common  law,  and  has  been 
recognized  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  United  States  v.  Marchant,  12  Wheat.  480,  and  has  been 
practiced  upon  in  some  of  the  circuits."  The  judge  then  said 
that  the  doubt  as  to  the  right  of  the  Government  arose  by 
reason  of  the  passage  of  the  act  of  July  20,  1840,  5  Stat.  394, 
providing  for  the  designation  of  jurors  to  serve  in  the  Federal 
courts,  and  empowering  those  courts  to  make  rules  and  regula- 
tions for  conforming  the  designation  and  impaneling  of  jurors 
to  the  laws  and  usages  of  the  States  as  they  may  exist  at  the 
time.  A  rule  to  that  effect  had  been  adopted  in  the  Southern 
District  of  New  York.  The  justice  further  stated  in  his  opin- 
ion that  the  act  of  1840  applied  only  to  the  mode  and  manner 
of  drawing  or  selecting  the  jury — that  is,  by  ballot,  lot  or  other- 
wise— as  prescribed  by  the  state  laws,  and  that  it  did  not  afifect 
the  questions  involved  in  the  right  of  challenging  the  jurors 
called,  whether  peremptorily  or  for  cause;  and  that  those 
questions  stand  upon  the  common  law,  except  where  regulated 
by  the  act  of  Congress.  Judge  Betts,  in  his  opinion,  which  is 
set  forth  in  the  report,  held  that  no  such  right  existed,  cer- 
tainly not  in  the  States  where  such  practice  was  not  recognized. 
In  1855  the  case  of  United  States  v.  Shackelford,  18  How. 
688,  came  before  the  court.  It  arose  on  a  certificate  of  differ- 
ence of  opinion  between  the  judges  holding  the  Circuit  Court 
of  the  United  States  for  the  District  of  Kentucky.  The  ques- 
tion was  whether  the  defendant,  who  was  indicted  for  a  mis- 
demeanor, was  entitled  to  any  peremptory  challenges,  and,  as 
the  judges  were  divided  in  opinion,  they  certified  the  question 
of  difference  to  this  court.  Mr.  Justice  Nelson,  in  delivering 
the  opinion  of  the  court,  stated  that  the  power  conferred  upon 
VOL.  ecu — 11 
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the  Federal  courts  under  the  act  of  1840,  supra,  enabled  those 
courts  to  adopt  rules  and  regulations  for  conforming  the  des- 
ignation and  impaneling  of  jurors  to  the  laws  and  usages  in 
foree  at  the  time  in  that  State,  and  that  by  virtue  of  that  act 
the  courts  were  enabled  to  adopt  those  laws  and  usages  in 
respect  to  challenges  of  jurors,  whether  peremptorily  or  for 
cause,  and  in  cases  both  civil  and  criminal,  with  the  exception 
therein  stated.  It  was  further  held  that,  as  the  act  of  1790, 
1  Stat,  112,  119,  gave  persons  indicted  for  treason  a  certain 
number  of  peremptory  challenges,  etc.,  that  act  expressly 
recogniaed  the  right  of  peremptory  challenge,  and  the  right 
should  he  regarded  as  excepted  out  of  the  power  of  the  courts 
to  regulate  the  subject  by  rule  or  order  under  the  aforesaid  act 
of  1840.  Mr.  Justice  Nelson  further  observed  as  to  the  common 
law  that  it  ^'gave  to  the  King  a  qualified  right  of  challenge  in 
these  cases,  which  had  the  effect  to  set  aside  the  juror  till  the 
panel  was  gone  through  with,  without  assigning  cause,  and  if 
there  was  not  a  full  jury  without  the  person  so  challenged,  then 
the  cause  must  be  assigned  or  the  juror  would  be  sworn." 
Continuing,  he  said: 

^'The  court  is  of  opinion  that  the  right  of  challenge  by  the 
prisoner  recognized  by  the  act  of  1790  does  not  necessarily 
draw  along  with  it  this  qualified  right,  existing  at  common  law, 
by  the  Government;  and  that,  unless  the  laws  or  usages  of 
the  State,  adopted  by  rule  under  the  act  of  1840,  allow  it  on 
behalf  of  the  prosecution,  it  should  be  rejected,  conforming  in 
this  respect  the  practice  to  the  state  law." 

In  the  case  before  us  the  laws  or  usages  of  the  State  per- 
mitted this  qualified  right  of  challenge  by  the  Government. 
No  case  in  this  court  has  been  cited,  nor  have  we  found  one, 
that  decides  the  question  now  before  us.  Those  which  we  have 
referred  to,  whether  of  this  court  or  the  Circuit  Courts  of  the 
United  States,  were  at  any  rate  decided  before  the  passage  of 
the  act  of  Congress  of  1865,  13  Stat.  500,  amended  in  some 
particulars  by  the  act  of  1872,  17  Stat.  282.  These  statutes 
gave  peremptory  challenges  to  the  Government,  and  the  ques- 
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tion  now  presented  is  whether  after  Ciongress  has  dealt  with 
the  subject  of  such  challenges  the  former  quaUfied  right  of 
challenge  on  the  part  of  the  Government  still  exists  in  those 
States  where  such  practice  obtains,  and  the  practice  has  been 
adopted  by  a  rule  of  court  in  the  courts  of  the  United  States. 
Section  800  of  the  Revised  Statutes  of  the  United  States  in 
substance  reproduces  the  act  of  1840,  above  referred  to,  so 
that  the  subject  must  be  considered  with  reference  to  that 
section  as  well  as  the  statute  which  ^ves  challenges  to  the 
Government. 

The  question  arose  in  United  States  v.  BiUlery  1  Hughes, 
457,  467.  The  trial  was  held  before  Chief  Justice  Waite  and 
Judge  Bond  in  the  United  States  Circuit  Court  for  the  District 
of  South  Carolina  in  April,  1877.  Upon  the  impaneling  of  the 
jury  a  juror  was  called  and  was  examined  on  his  voir  dire,  and 
was  then  told  by  the  counsel  for  the  Government  to  stand 
aside.  The  defense  objected,  and  insisted  that  the  prosecu- 
tion must  either  exercise  the  right  of  challenge  or  waive  it 
entirely  and  at  once.  The  court  held  that  this  rule  was  in 
force  when  the  Government  had  no  right  of  peremptory  chal- 
lenge, but  as  the  right  of  peremptory  challenge  had  been  given 
to  the  prosecution  it  should  be  given  the  same  right  with  the 
defense  and  should  exercise  the  right  at  once  or  not  at  all. 

This  decision  of  the  Federal  Circuit  Court  is  the  only  one 
brought  to  our  attention  that  has  been  decided  since  the 
passage  of  the  acts  of  Congress,  giving  the  right  of  peremptory 
challenge  to  the  Government.  It  was  by  virtue  of  the  act 
of  1840,  aheady  mentioned  (Rev.  Stat.  §  800),  that  the  Fed- 
eral courts  have  been  enabled  to  adopt  the  laws  and  usages  of 
the  State  in  respect  to  the  challenging  of  jurors,  whether  per- 
emptorily or  for  cause.  United  States  v.  Shackelford,  18  How. 
supra. 

When  the  Federal  statute  granted  the  right  to  a  certain 
number  of  peremptory  challenges  to  the  defendant  in  criminal 
cases,  it  was  said  that  such  right  must  be  regarded  as  excepted 
out  of  the  power  of  the  court  to  regulate  the  same  by  rule  or 
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order  under  the  act  of  1840.  As  the  statute  prescribed  the 
number  of  challenges  to  the  defendant,  the  court  could  not, 
therefore,  proceed  under  the  act  of  1840,  and  by  rule  or  order 
prescribe  any  other  number,  or  none  at  all,  in  accordance  with 
the  practice  of  the  state  courts  in  that  respect.  The  Federal 
statute  was  held  to  be  exclusive  of  any  other  regulation  on 
the  subject,  because  to  give  any  other  number  of  challenges 
to  the  defendant  would  be  inconsistent  with  the  provisions  of 
the  Federal  statute,  even  though  the  matter  of  peremptory 
challenge  was  provided  for  by  the  state  practice.  In  such  a 
case  the  power  to  provide  by  rule  of  court  was  to  be  regarded 
as  excepted  from  the  provisions  of  the  act  of  1840. 

But,  in  giving  by  statute  the  right  of  peremptory  challenge 
to  the  Government  in  certain  cases,  it  does  not  necessarily 
affect  the  exercise  of  the  power  of  the  Government  to  chal- 
lenge in  this  qualified  manner.  A  conditional  or  qualified 
right  of  challenge  is  not  inconsistent  with  the  existence  of 
the  right  of  peremptory  challenge  given  by  statute.  The 
two  may  co-exist,  and  the  Government  may  exercise  the  right 
of  peremptory  challenge  given  by  statute  and  in  the  same  case 
exercise  the  qualified  or  conditional  challenge,  as  in  the  case 
at  bar. 

It  was  stated  in  the  opinion  in  the  Shackleford  case  that  im- 
less  the  laws  or  usages  of  the  State  (adopted  by  rule  by  the 
Federal  courts  under  the  act  of  1840)  allowed  it,  the  right 
should  be  rejected,  and  the  practice  conformed  in  that  respect 
to  the  state  law.  But  in  North  Carolina  the  state  law  permits 
such  qualified  right  of  challenge,  and  the  court  in  this  case 
made  the  order  to  follow  the  state  practice,  there  being  no 
United  States  statute  on  the  subject. 

In  Pennsylvania,  which  is  one  of  the  States  where  the  practice 
has  always  obtained,  the  Supreme  Court  held  that  a  statute, 
giving  peremptory  challenges,  does  not  take  away  this  right 
of  the  Government.  Haines  v.  Commonioealth,  100  Pa.  St. 
317,  322;  Commonwealth  v.  O'Brien^  140  Pa.  St.  555,  560. 

To  the  same  effect  are  the  decisions  in  North  Carolina.    The 
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right  remains  notwithstanding  the  enactment  of  a  law  giving 
peremptory  challenges  to  the  State.  State  v.  Benton,  19 
N.  Car.  196,  203;  State  v.  Hensley,  94  N.  Car.  1021,  A.  D.  1886. 

The  courts  of  Georgia  and  Florida  are  of  a  different  opinion. 
Sedy  V.  State,  1  Georgia,  213;  Mathis  v.  State,  31  Florida, 
291,  315. 

We  are  of  opinion  that  the  passage  of  the  acts  of  Congress, 
granting  peremptory  challenges  to  the  Government,  has  not 
taken  away  the  qualified  right  of  challenge  under  discussion 
in  this  case.  As  we  have  said,  there  is  certainly  nothing  in 
the  statute  granting  peremptory  challenges  to  the  Government 
to  prevent  its  exercise  of  the  other  kind  of  challenge  when  per- 
mitted in  the  State,  and  where  it  has  been  adopted  by  the 
Federal  court  as  a  rule,  or  by  special  order  as  in  this  case. 
The  exercise  of  this  right  is  under  the  supervision  of  the 
court,  and  it  ought  not  to  be  permitted  to  be  exercised  un- 
reasonably, or  so  that  the  interests  of  the  defendant  might 
be  imduly  prejudiced.  The  court  should  take  special  care  to 
that  end. 

In  this  case  it  appears  that  neither  the  Government  nor  the 
defendants  had  exhausted  all  their  peremptory  challenges  when 
the  jury  was  obtained.  We  think  it  plain  that  the  Govern- 
ment's right  of  quaUfied  challenge  was  not  imreasonably 
exercised,  and  the  rights  of  the  plaintiffs  in  error  suffered  no 
injury  by  the  course  permitted  by  the  court. 

Another  question  argued  arises  upon  the  cross-examination 
by  the  district  attorney,  of  the  plaintiff  in  error  Adams,  who 
volimtarily  became  a  witness  on  the  trial  on  his  own  behalf 
and  in  behalf  of  his  fellow-plaintiff  in  error.  The  cross- 
examination  referred  to  the  conduct  of  the  witness  on  a  prcAaous 
voyage  and  on  a  different  vessel,  in  regard  to  which  nothing 
had  been  said  on  the  examination  of  the  witness  in  chief. 

It  has  been  held  in  this  court  that  a  prisoner  who  takes  the 
stand  in  his  own  behalf  waives  his  constitutional  privilege  of 
silence,  and  that  the  prosecution  has  the  right  to  cross-examine 
him  upon  his  evidence  in  chief  with  the  same  latitude  as  would 
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be  exercised  in  the  case  of  an  ordinary  witness,  as  to  the  cir- 
cumstances connecting  him  with  the  crime.  Fitzpatrick  v. 
United  States',  178  U.  S.  304. 

It  is  contended  on  the  part  of  the  plaintiffs  in  error  that 
within  this  rule  the  cross-examination  was  improper,  as  the 
subject  matter  of  the  cross-examination  had  no  tendency  to 
connect  the  prisoner  with  the  alleged  crime  for  which  he  was 
on  trial. 

The  district  attorney  on  his  cross-examination  began  with 
questions  relating  to  the  experience  which  the  witness  had 
had  as  a  seaman,  and  asked  him  in  regard  to  the  vessels  that 
he  had  sailed  on.  It  appeared  that  he  had  been  one  of  the 
crew,  among  others,  of  the  schooner  Benefit,  for  some  fifteen 
months,  whose  captain  was  a  man  named  Falkner.  He  was 
then  asked  if  during  the  latter  part  of  the  fifteen  months  he 
was  on  the  schooner  he  did  not  have  trouble  and  try  to  create 
insubordination  on  board  that  vessel.  This  question  was  duly 
objected  to  by  counsel  for  defendants,  and  the  objection  over- 
ruled by  the  court  and  an  exception  allowed.  He  answered 
that  he  was  not  logged,  and  then  stated  that  the  trouble  arose 
from  the  cook  giving  them  molasses  to  make  tea,  which  he 
said  was  not  right,  and  he  and  three  other  men  went  to  the 
captain  and  asked  him  if  he  thought  it  was  right,  and  the 
captain  said  they  did  not  have  sugar  and  would  have  to  use 
molasses.  The  witness  took  the  tea  and  threw  it  overboard; 
that  he  never  went  among  the  men  and  tried  to  create  dis- 
satisfaction among  them;  that  the  captain  never  threatened 
to  put  him  in  irons,  and  when  he  left  the  Benefit  he  shipped 
on  another  vessel  named  the  Benj.  Russell,  where  he  stayed  for 
over  three  months. 

It  is  unnecessary  in  this  case  to  inquire  whether  the  cross- 
examination  was  within  the  prescribed  limits,  because  the  wit- 
ness denied  that  he  had  had  any  trouble,  or  that  he  had  ever  tried 
to  create  any  trouble,  or  that  there  was  any  insubordination 
on  his  part  on  board  the  vessel  named.  What  he  said  in  re- 
gard to  the  facts  showed  that  there  was  neither  trouble  nor 
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insubordination.  The  Government  made  no  attempt  to  con- 
tradict the  evidence  of  the  witness  on  this  subject,  and  hence 
there  could  have  been  no  hann  arising  from  the  cross-examina- 
tion. There  are  some  state  authorities  which  hold  that  the 
error,  if  any,  is  not  cured  by  answer  of  the  witness  denying 
the  charge.  But  we  think  the  better  rule  is  where,  as  in  this 
case,  it  is  plain  that  there  is  no  injury,  the  exception  is  not 
available. 

The  plaintiffs  in  error  also  ask  for  a  new  trial  because  of  the 
remarks  made  by  the  district  attorney  in  summing  up  to  the 
jury,  and  the  action  of  the  court  thereon. 

In  the  course  of  his  remarks,  and  in  speaking  of  the  fact  that 
during  the  time  these  murders  were  being  perpetrated,  one  of 
the  plaintiffs  in  error  had  testified  that  he  drank  some  coffee, 
the  district  attorney  said,  "A  man  under  such  circumstances 
who  would  drink  coffee  ought  to  be  hung  on  general  principles." 
This  remark  the  counsel  for  the  plaintiffs  in  error  objected  to, 
and,  after  hearing  counsel  on  the  objection,  the  court  directed 
the  district  attorney  to  confine  himself  to  a  proper  argument, 
and  thereupon  the  district  attorney  expressed  his  regret  if  he 
had  made  an  improper  argument,  and  withdrew  the  remark. 

When  the  objection  was  first  made  by  counsel  for  the  plain- 
tiffs in  error  the  court  asked  if  he  wanted  to  cut  the  district 
attorney  off  from  making  any  argiunent,  but  thereupon  the 
court  immediately  directed  the  district  attorney  to  confine 
himself  to  a  proper  argimient,  as  above  stated. 

C!ounsel  for  the  plaintiffs  in  error  objected  to  both  the  re- 
marks of  the  district  attorney  and  the  comments  of  the  court 
as  made,  and  counsel  asked  to  be  allowed  to  file  an  exception. 
Upon  this  request  the  court  rephed,  "I  will  give  counsel  the 
benefit  of  his  statement  that  he  has  made  an  exception  which 
the  court  considers  frivolous." 

The  remark  of  the  district  attorney  was  not  appropriate 
argument  and  should  not  have  been  made,  but  we  see  nothing 
more  that  could  have  been  done  than  was  done  by  the  court 
as  soon  as  the  objection  was  made  by  the  counsel  for  the  jdain- 
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tiffs  in  error.  C!ounsel  in  summing  up  to  a  jury  are  under 
some  excitement,  and  may  natiu'ally  make  a  remark  or  state- 
ment which  is  improper.  But  there  is  not  on  that  accoimt  any 
ground  laid  for  setting  aside  a  verdict  where,  as  in  this  case, 
the  court  held  it  was  improper,  and  the  counsel  withdrew  and 
apologized  for  it.  Dunlop  v.  United  States^  165  U.  S.  486, 
498.  Under  such  circumstances  it  does  seem  as  if  the  excep- 
tion were  frivolous,  and  the  court  in  stating  its  opinion  to  that 
effect  is  not  open  to  censiu'e. 

The  error  assigned  that  the  court  said  the  plaintiffs  in  error 
were  not  charged  with  the  murder  of  Coakley,  when  in  fact  the 
bill  contained  his  name,  has  not  been  pressed,  and  we  think 
there  is  no  merit  in  it.  The  court  said  that  if  charged  in  the 
bill  there  was  no  evidence  to  support  such  charge.  Certainly 
no  harm  was  thereby  done  the  plaintiffs  in  error. 

Upon  full  consideration  of  all  the  objections  urged  by  coun- 
sel for  the  plaintiffs  in  error,  we  think  no  ground  appears  for 
granting  a  new  trial.    The  judgment  is 

Affirmed. 

Mr.  Justice  White  dissented. 


UNITED   STATES   v.   MILLIKEN   IMPRINTING   COM- 
PANY. 

APPEAL  FORM  THE  COURT  OF  CLAIMS. 

No.  227.    Ai^ued  April  16.  17. 1906.— Decided  April  30.  1906. 

A  corporation  having  a  contract  with  the  Government  to  imprint  revenue 
stamps  received  notice  as  to  renewal  which,  among  other  things,  stated 
that  no  application  for  such  contracts  would  be  considered  from  pei^ 
sons  not  already  having  one;  the  corporation  applied  for  and  obtained 
a  renewal  and  the  contract  when  delivered  contained  no  provision  for 
not  giving  contracts  to  persons  not  then  engaged  in  imprinting  stamps; 
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duiiog  its  life  a  similar  contract  was  given  to  such  a  person  and  the 
corporation  sued  in  the  Court  of  Claims  for  reformation  of  its  contract  on 
ground  that  the  omission  was  mutual  mistake  and  also  for  loss  of  profits 
on  business  diverted  to  such  person.  The  Court  of  Claims  took  juris- 
diction and  awarded  damages.  Heldj  by  this  court  in  reversing  the 
judgment  on  the  merits: 

While  reformation  of  the  contract  is  not  an  incident  to  an  action  at  law,  and 
can  only  be  granted  in  equity;  under  §  1  of  the  act  of  March  3,  1887, 
24  Stat.  505,  the  Court  of  Claims  has  jurisdiction  to  reform  a  contract, 
and  of  the  money  claim  under  the  contract  as  it  should  have  been  drawn. 

On  the  evidence  in  this  case  there  was  no  mutual  mistake  justifying  the 
reformation  of  the  contract. 

The  facts  are  stated  in  the  opinion. 

Mr.  Louis  A.  Pradt,  Special  Assistant  to  the  Attorney 
Greneral,  with  whom  The  Solicitor  General  was  on  the  brief, 
for  the  United  States: 

The  Ciourt  of  Claims  was  without  jurisdiction  in  equity. 
Harvey  v.  United  States,  105  U.  S.  679;  Jones  v.  United  States, 
131  U.  S.  1.  Its  jurisdiction  in  equity  is  derived  from  special 
statutes.    District  of  Columbia  v.  Barnes,  197  U.  S.  146. 

There  was  an  entire  failure  of  proof  of  mistake.  The  pur- 
pose of  an  action  for  reformation  of  a  contract  on  the  ground 
of  mistake  is  not  to  interpret  the  written  contract,  but  to  cor- 
rect it  so  that  it  shall  truly  state  the  agreement  of  the  parties. 
And  since  in  such  an  action  the  court  is  simply  called  upon  to 
declare  the  true  and  complete  contract  of  the  parties,  which 
the  written  contract,  through  mistake,  does  not  fully  set  forth, 
it  is  clear  that  the  mistake  alleged  must  be  mutual.  Alabama 
Midland  Ry,  Co.  v.  Broum,  98  Alabama,  648;  Pomeroy's  Eq. 
Jur.  §§870,  1376;  Maker  v.  Hibemian  Insurance  Co.,  67 
N.Y.290. 

The  evidence  of  this  mutual  mistake  must  be  clear  and  con- 
vincing— "the  strongest  possible."  Pomeroy^s  Eq.  Jur.  §  850; 
1  Story's  Eq.  Jm-.  §  152;  Phoenix  Fire  Ins.  Co.  v.  Chimee,  1 
Paige  Chancery  Rep.  279;  Newton  v.  HoUey,  6  Wisconsin,  604. 
The  mistake  must  be  established  beyond  reasonable  doubt. 
Heame  v.  Marine  Ins.  Co.,  20  Wall.  490;  Stodcbridge  Iron  Co.  v. 
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Hudson  Iron  Co.,  102  Massachusetts,  49,  Meade  v.  West  Chester 
Fire  Ins.  Co.,  64  N.  Y.  455;  1  Story's  Eq.  Jur.,  13th  ed.,  153. 
At  most,  the  proof  shows  only  a  one-sided  mistake  and  this 
is  not  ground  for  reforming  a  contract.  Heame  v.  Marine  Ins. 
Co.,  20  WaU.  491. 

Mr.  Malcolm  Lloyd,  Jr.,  and  Mr.  David  MiUiken  for  appellee: 

The  Court  of  Claims  has  jurisdiction  in  equity.  SoiUh 
Boston  Iron  Works  v.  United  States,  34  C.  CI.  200;  District  of 
Columbia  v.  Barnes,  197  U.  S.  146. 

A  contract  may  be  reformed  and  enforced  as  reformed,  in 
the  same  action.  Harvey  v.  United  States,  105  U.  S.  671; 
Avery  v.  Eq.  Assn.  Soc'y,  52  Hun,  392;  Maher  v.  Ins.  Co.,  67 
N.  Y.  2&3;  Jaye  v.  Ins.  Co.,  55  N.  Y.  657;  West  v.  Suda,  69 
Connecticut,  60. 

A  bill  or  complaint  which  asks  the  rectification  of  a  mistake 
in  a  written  contract  and  the  enforcement  of  the  instrument 
as  reformed  states  but  one  cause  of  action.  Harvey  v.  United 
States,  105  U.  S.  671;  Avery  v.  Ins.  Co.,  52  Hun,  392;  Maher 
V.  Ins.  Co.,  67  N.  Y.  283;  Jaye  v.  Ins.  Co.,  56  N.  Y.  657;  West 
V.  Suda,  69  Connecticut,  60;  Hutchinson  v.  Ainsworth,  73 
Colorado,  452;  Franklin  Ins.  Co.  v.  McGea,  4  Greene  (Iowa), 
229;  McClurg  v.  Phillips,  49  Missouri,  315;  Mayer  v.  Van 
CuUam,  7  Abb.  Pr.  (N.  Y.)  222;  Pomeroy  on  Remedies,  §  459. 

The  written  application  in  connection  with  the  proposal 
and  the  acceptance  of  that  application  constitutes  the  con- 
tract between  the  parties.  Heame  v.  Ins.  Co.,  20  Wall.  488; 
Equitable  Ins.  Co.  v.  Heame,  20  Wall.  494;  Harvey  v.  United 
States,  105  U.  S.  671;  Garfield  v.  Untied  States,  93  U.  S.  242. 

There  was  in  the  first  written  draft  agreed  upon  by  the 
claimant  and  defendant,  the  contract  between  them.  Palmer 
V.  Hartford  Ins.  Co.,  54  Connecticut,  510.  Where  the  agree- 
ment, as  reduced  to  Writing,  omits  terms  or  stipulations  con- 
trary to  the  conunon  intention  of  the  parties,  the  instrumait 
will  be  corrected  or  reformed,  so  as  to  make  it  conform  to  their 
real  intent.    Heame  v.  Marine  Ins.  Co.,  20  Wall.  488;  HwU 
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V.  EtmsmaineTj  1  Pet.  1 ;  Andrews  v.  Essex  Ins.  Co.,  30  Mason, 
10;  Oliver  v.  Mutual  Ins.  Co.,  2  Curtis,  277;  Van  Tuye  v. 
Ins.  Co.,  55  N.  Y.  657;  2  Pomeroy's  Eq.  Jur.  §  849;  1  Story's 
Eq.  Jut.  §  152. 

The  real  question  is,  not  what  the  real  instrument  was  in- 
tended to  mean  or  how  it  was  intended  to  operate,  but  what 
it  was  intended  to  be.  TiUis  v.  Smith,  108  Alabama,  264; 
Connor  v.  Armstrong,  86  Alabama,  265;  Midland  R.  R.  Co. 
V.  Brawn,  98  Alabama,  647;  Parker  v.  Parker,  88  Alabama, 
362. 

The  mistake  is  documentary  and  indisputable.  This  court 
will  not  review  the  finding  of  the  Court  of  Claims  in  this  re- 
spect.    United  States  v.  Smith,  94  U.  S.  214. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  petition  praying  for  the  reformation  of  a  contract 
and  for  damages  for  breach  of  the  same  as  reformed.  The 
Court  of  Claims  granted  the  prayer  and  made  a  decree  for 
damages,  40  C.  CI.  81,  whereupon  the  United  States  appealed 
to  this  court. 

The  contract  is  an  elaborate  and  formal  instrument,  dated 
Jime  19,  1899,  under  the  seal  of  the  petitioner  and  executed 
on  behalf  of  the  United  States  by  the  Commissioner  of  Internal 
Revenue.  It  is  unnecessary  to  state  its  terms.  Members  of 
a  partnership  subsequently  incorporated  as  the  petitioner  had 
a  contract  of  Uke  sort  expiring  July  1,  1899.  On  or  about 
April  25,  1899,  they  received  from  the  Commissioner  of  In- 
ternal Revenue  the  following  conmiunication  bearing  that 
date: 
"To  contractors  for  imprinting  stamps: 

"In  awarding  contracts  for  imprinting  stamps  on  checks, 
drafts,  and  other  instruments  for  the  year  commencing  July 
first,  1899,  it  has  been  determined  to  add  the  following  pro- 
visions to  contracts  in  addition  to  these  now  contained  in  the 
existing  contracts  for  imprinting  stamps. 

"Each  contractor  will  be  required  to  pay  salaries  aggregat- 
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ing  thirty-four  hundred  dollars  ($3,400)  per  annum  for  one 
Government  stamp  agent  and  two  counters,  payable  monthly. 

"As  compensation  in  full  for  imprinting  stamps,  the  con- 
tractor shall  charge  all  persons  requiring  the  same  the  smn  of 
eighty  cents  per  thousand  stamps  imprinted,  when  imprinted 
upon  sheets  containing  five  or  more  stamps,  and  one  dollar 
per  thousand  stamps  when  imprinted  upon  sheets  containing 
less  than  five  stamps  to  the  sheet.  In  order  to  secure  absolute 
imiformity  in  prices  these  charges  shall  be  rigidly  adhered  to, 
and  any  evasion  or  attempted  evasion  of  the  express  terms 
hereof  shall  be  deemed  a  violation  of  the  terms  of  the  con- 
tract. 

"No  application  for  contract  to  imprint  stamps  for  period 
named  will  be  considered  from  any  person,  firm,  or  corporation 
not  now  engaged  in  imprinting  stamps  under  contract  with  the 
Government. 

"  Each  application  for  contract  must  be  accompanied  by  the 
guarantee  of  at  least  two  responsible  persons,  that  in  case  con- 
tract is  entered  into  and  accepted,  bond  will  be  furnished  in 
the  sum  of  twenty-five  thousand  dollars  ($25,000)  for  the 
faithful  performance  thereof. 

"The  C!ommissioner  reserves  the  right  to  reject  any  or  all 
applications  and  to  cancel  any  contract  wherever  and  when- 
ever it  shall  appear  to  the  interests  of  the  public  and  the 
Government  to  do  so. 

"Applications  will  be  received  at  the  ofiice  of  the  C!ommis- 
sioner  of  Internal  Revenue,  Washington,  D.  C,  imtil  12  m.. 
May  25,  1899,  such  applications  to  be  carefully  sealed  and 
marked  'Applications  for  contract  for  imprinting  internal 
revenue  stamps'  and  addressed  to  the  Commissioner  of  In- 
ternal Revenue. 

"G.  W.  Wilson, 

Commissioner.'^ 

On  May  25,  1899,  the  firm  wrote  to  the  C!ommissioner  stat- 
ing that  they  then  had  the  privilege  to  imprint  stamps,  etc.. 
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and  "would  most  respectfully  make  application  to  you  for  a 
contract  to  continue  the  same  for  the  period  of  one  year, 
commencing  July  1,  1899,  and  in  accordance  with  your  official 
conmiimication,  dated  April  25,  1899,  we  to  pay  salaries  ag- 
gregating thirty-four  hundred  dollars  for  one  Government 
stamp  agent  and  two  counters,  and  to  receive  as  compensation 
for  imprinting  stamps  the  simi  of  eighty  cents  per  thousand 
when  imprinted  upon  sheets  containing  five  or  more  stamps 
and  one  dollar  per  thousand  when  imprinted  upon  sheets  con- 
taining less  than  five  stamps  per  sheet."  They  added  that 
they  attached  a  guarantee  to  furnish  the  required  bond  and 
referred  to  letters  accompanying  the  original  application. 
This  letter  now  is  denominated  an  acceptance  of  what  is  called 
the  offer  of  April  25,  above  set  forth.  The  alleged  mistake  is 
the  omission,  from  the  formal  contract,  of  the  paragraph  in 
that  conununication,  to  the  effect  that  no  application  will  be 
considered  from  any  person  not  now  engaged  in  printing 
stamps  under  contract  with  the  Grovernment,  and  the  follow- 
ing one  limiting  the  time  for  applying  to  May  25.  After  May  25 
an  appUcation  was  accepted  from  the  American  Imprinting 
Company,  a  corporation  not  engaged  in  imprinting  stamps 
under  contract  with  the  Government  on  April  25.  The  dam- 
ages awarded  were  the  profits  which  would  have  been  made  by 
the  petitioner  had  it  not  lost  the  customers  who  went  to  the 
corporation  last  named.  ^ 

The  Government  objects  at  the  outset  that  the  Court  of 
Claims  has  no  jurisdiction  in  equity,  and  that,  although  the 
petitioner's  demand  is  for  money  under  a  contract  as  it  should 
have  been  drawn,  yet  in  this  suit  that  demand  is  incident  to 
the  reformation  asked,  which  certainly  is  true.  Reformation 
is  not  an  incident  to  an  action  at  law,  but  can  be  granted  only 
in  equity.  When  relief  is  granted  also  on  the  contract  as  re- 
formed it  means  only  that  the  court  of  equity  sees  fit  to  go  on 
and  finish  the  whole  case.  But  we  are  of  opinion  that  the 
court  was  warranted  in  taking  jurisdiction  under  a  fairly 
liberal  interpretation  of  the  act  of  March  3,  1887,  c.  359,  §  1, 
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24  Stat.  505.  That  section  gives  the  Court  of  Claims  jurisdic- 
tion of  "all  claims  founded  .  .  .  upon  any  contract,  ex- 
pressed or  implied,  with  the  Grovernment  of  the  United  States, 
or  for  damages  liquidated  or  unliquidated,  in  cases  not  sound- 
ing in  tort,  in  respect  of  which  claims  the  party  would  be 
entitled  to  redress  against  the  United  States  either  in  a  court 
of  law,  equity,  or  admiralty  if  the  United  States  were  suable." 
A  claim  for  money  upon  a  contract,  which  would  be  like  a 
right  of  action  at  common  law  but  for  the  need  of  help  from 
equity  to  establish  the  contract,  seems  to  us  to  fall  within  these 
words,  in  their  obvious,  literal  sense.  District  of  Columbia  v. 
Barnes,  197  U.  S.  146,  150,  152;  South  Boston  Iran  Works  v. 
United  States,  34  C.  CI.  174,  200. 

We  come  then  to  the  merits.  It  is  imnecessary  to  consider 
whether  the  Court  of  Claims  ought  to  have  made  the  findings 
of  fact  required  in  an  ordinary  case.  We  leave  that  question 
where  we  find  it.  District  of  Columbia  v.  Barnes,  197  U.  S. 
146,  150;  Harvey  v.  United  States,  105  U.  S.  671,  691.  For 
we  are  of  opinion  that  the  United  States  was  entitled  to  a 
ruling  as  matter  of  law  that  there  was  no  evidence  which  would 
warrant  a  decree  for  the  petitioner;  and  therefore  it  would 
be  a  useless  form  to  send  the  case  back  for  findings  to  be  made. 

The  petitioner's  case  depends  on  the  assumption  that  the 
communication  of  April  25  was  an  offer  and  that  the  letter 
of  May  25  was  an  acceptance.  But  obviously  this  is  a  mis- 
take. The  former  is  a  notice,  not  an  offer.  Its  very  first 
words,  ''In  awarding  contracts,"  contemplate  the  necessity 
of  further  action  on  the  Commissioner's  part.  The  clause 
which  it  is  said  should  have  been  inserted  speaks  of  an  ''ap- 
plication for  contract,"  the  right  to  reject  applications  is 
reserved  in  terms  and  directions  are  given  for  sending  them 
and  as  to  the  time  within  which  they  will  be  received.  In  like 
manner  the  letter  of  May  25  purports  to  "make  application 
to  you  for  a  contract,"  and  refers  to  recommendations,  thus 
showing  that  it  was  imderstood  that  the  Commissioner  might 
refuse  what  was  asked.    No  preliminary  agreement  was  made 
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and  there  was  no  new  contract  until  the  mstrument  sought 
to  be  reformed  was  signed.  It  is  true  that  MilUken,  the  presi- 
dent of  the  petitioner  in  the  court  below,  says  that  he  was 
informed  by  the  Commissioner  that  his  appUcation  was  ac- 
cepted and  his  contract  would  be  renewed.  But  he  goes  on  to 
say  that  he  then  called  on  the  chief  of  the  stamp  division,  was 
informed  by  him  that  it  had  been  decided  that  the  appUcation 
of  any  person  who  had  a  contract  would  be  granted,  and  re- 
ceived blank  copies  of  the  contract  to  be  executed,  so  that  the 
acceptance  was  contemporaneous  with  the  deUvery  of  the  in- 
strument informing  the  petitioner  of  the  terms.  There  is  no 
room  for  the  application  of  Harvey  v.  United  Stales,  105  U.  S. 
671,  and  similar  cases,  upon  which  the  petitioner  relies.  The 
only  effect  of  the  testimony  is  to  confirm  by  the  conduct  and 
language  of  the  parties  the  interpretation  of  the  previous 
communications,  which  does  not  need  that  confirmation  to  be 
plain.  It  should  not  pass  immentioned  that  the  commimica- 
tions  were  between  the  Commissioner  and  the  firm,  and  there- 
fore not  even  with  the  same  person  that  brings  the  present 
suit. 

In  strictness  it  is  not  necessary  to  go  further.  For  the  parol 
testimony  which  we  shall  mention  amounts  to  nothing,  except 
upon  the  footing  that  there  was  a  preUminary  written  agree- 
ment. But  it  is  proper  to  add  that  it  is  doubtful,  at  least, 
whether  the  two  letters  bear  the  interpretation  which  the 
petitioner  now  puts  upon  them.  It  is  plain  that  not  all  the 
paragraphs  of  the  notice  to  contractors  after  the  first  were 
proviaons  to  be  added  to  future  contracts.  That  which  fol- 
lows the  one  in  question  was  on  the  face  of  it  simply  informa- 
tion as  to  what  the  appUcants  must  do.  The  last  paragraph, 
fixing  the  time  within  which  applications  would  be  received, 
also  obviously  was  a  self-protecting  notice  only,  and  although 
the  petitioner  does  set  it  up  as  properly  a  term  of  the  agree- 
ment, the  averment  is  only  by  way  of  make-weight  to  what 
mainly  is  relied  upon,  and  we  hardly  think  that  it  needs  dis- 
cussion.   The  conmiunication  was  a  general  form  to  instruct 
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and  direct  applicants  for  contracts.  The  most  natural  mean- 
ing of  the  clause  principally  in  question  was  simply  to  give 
notice  that  applications  from  persons  not  already  engaged  in 
imprinting  stamps  would  not  be  considered  and  thereby  to 
limit  the  applications  sent  in.  It  is  not  natural  to  read  it  as 
intended  to  contract  the  Government  out  of  its  right  to  em- 
ploy new  persons  in  case  a  need  to  do  so  should  arise. 

The  petitioner's  letter  also  in  its  most  naturtd  interpreta- 
tion would  confine  the  changes  in  the  contract  to  the  require- 
ments concerning  salaries  and  the  rate  of  compensation.  It  is 
true  that  it  contains  the  general  words,  ''and  in  accordance 
with  your  official  communication  dated  April  25,  1899,**  but  it 
goes  on  to  show  what  it  regards  as  the  elements  of  that  com- 
munication material  to  the  contract  by  the  following  words. 
It  mentions  salaries  and  the  rate  of  compensation,  nothing 
else.  The  words  quoted  are  not  an  independent  clause  but 
they  qualify  the  next  phrase  "we  to  pay  salaries,"  etc.  On 
these  two  letters,  even  if  they  had  made  a  contract,  which 
they  did  not,  the  Government  hardly  could  have  been  held  to 
the  disputed  terms.  It  may  be  mentioned  further  that  Milli- 
ken  testified  that  when  he  wrote  that  letter  he  did  not  consider 
the  clause  in  question  to  relate  directly  to  the  subject  matter 
of  the  contract,  and  although  at  a  later  date  he  stated  that  he 
desired  to  modify  his  testimony,  the  only  intelligible  modifi- 
cation, if  it  be  called  one,  is  that  his  testimony  related  to  the 
time  when  he  wrote  the  letter,  not  to  the  time  when  he  received 
the  contract  to  be  signed. 

After  what  we  have  said  but  a  few  words  need  be  added  with 
regard  to  the  parol  evidence  offered.  Milliken  says  that  when 
he  received  the  blanks  he  said  to  the  chief  of  the  stamp  divi- 
sion that  he  presumed  the  only  changes  from  the  former  con- 
tract were  those  contained  in  the  letter  of  April  25,  was  an- 
swered, ''That  is  all,"  and  thereupon  afterwards  executed 
the  contract  without  reading  it.  If  this  were  imdisputed  and 
had  come  from  anyone  authorized  to  bind  the  Grovernment, 
still,  whatever  effect,  if  any,  it  might  have  upon  an  imdisclosed 
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insertion,  it  would  afford  no  ground  for  complaint  at  an  omis- 
sion, especially  an  omission  of  the  paragraph  we  have  dis- 
cussed. The  answer  was  true  in  letter  and  spirit,  and  in  no 
degree  warranted  the  inference  that  the  blanks  contained  the 
disputed  clause.  The  petitioner  executed  those  blanks  with- 
out any  ground  whatever  for  assuming  that  they  contained 
anything  which  they  did  not,  even  if  MiUiken  had  been  right 
in  what  he  says  he  supposed  to  be  the  import  of  the  notice 
of  April  25. 

Finally,  there  is  not  a  particle  of  evidence  that  the  con- 
tract was  not  drawn  just  as  the  United  States,  through  its 
representative,  the  Commissioner  of  Internal  Revenue,  in- 
tended that  it  should  be,  and  for  this  reason  again  reforma- 
tion must  be  denied.  It  is  true  that  MiUiken  testifies  that  the 
Secretary  of  the  Treasury  admitted  to  him  that  the  contract 
with  the  American  Imprinting  Company  was  in  violation  of 
the  contract  with  the  petitioner.  But  it  is  left  doubtful,  at 
least,  whether  the  Secretary  knew  anything  about  what  con- 
tract was  intended  to  be  made.  The  act  of  March  3,  1899, 
c.  424,  30  Stat.  1090,  1091,  authorized  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  to  procure  certain  stamps  by  contract,  to  be  awarded 
under  such  terms,  restrictions,  and  regulations  as  might  be 
prescribed  by  the  former  with  the  approval  of  the  latter.  But 
that  it  not  sufficient  to  warrant  an  assimiption  that  the  Sec- 
retary gave  directions  or  had  knowledge  as  to  the  intended 
form  of  the  contract.  Moreover,  so  far  as  appears,  the  Sec- 
retary did  not  suggest  or  admit  that  there  was  any  mistake 
in  the  form  of  the  instrument.  It  would  seem  that  MiUiken 
exhibited  to  him  the  notice  of  April  25  as  containing  the  Gov- 
ernment's agreement,  and  that  the  Secretary  feU  in  with  MiUi- 
ken's  interpretation  of  the  paper,  but  refused  to  do  anything 
untU  the  Conmiissioner  of  Internal  Revenue  returned.  For 
aU  the  reasons  which  we  have  stated,  we  are  of  opinion  that 
the  United  States  is  entitled  to  a  decree  as  matter  of  law. 

Decree  reversed. 
VOL.  con— 12 
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Where  petitioner's  term  of  imprisonment  has  expired,  but  imder  the  sentence 
he  is  still  subject  to  confinement  until  a  fine  of  $100  and  costs  has  been 
paid,  and  nothing  in  the  record  shows  whether  such  fine  has  been  collected 
on  execution  as  authorized  by  the  sentence,  but  if  not  collected  or  collect- 
ible the  petitioner  can  shortly  be  discharged  on  taking  the  poor  debtor's 
oath,  the  case  is  practically  a  moot  one,  upon  which  the  time  of  this  court 
should  not  be  spent. 

Conceding  the  full  jurisdiction  of  this  court  in  habeas  corpus,  and  although 
the  writ  has  been  granted,  in  view  of  the  special  circumstances  therein  in- 
volved, in  a  case  similar  in  some  respects  to  the  one  at  bar,  it  is  a  ques- 
tion in  every  case  whether  the  exercise  of  that  jurisdiction  is  appropriate. 
The  ordinary  procedure  for  correction  of  errors  in  criminal  cases  by  writ 
of  error  should  be  pursued  unless  special  circumstances  call  for  a  de- 
parture therefrom;  and  so  hM  in  regard  to  a  petition  for  habeas  corpus 
of  one  convicted  in  a  District  Court  of  the  United  States  for  selling  liquor 
to  Indians  in  Indian  country  who  could  and  should  have  proceeded  by 
writ  of  error  from  the  Circuit  Court  of  Appeals. 

The  petitioner  was  convicted  in  the  District  Court  for  the 
District  of  Nebraska  on  an  indictment  charging  that  he  did 
''wrongfully  and  unlawfully  introduce  into  Indian  country,  to 
wit,  into  and  upon  the  Winnebago  Indian  Reservation,  a  res- 
ervation set  apart  for  the  exclusive  use  and  benefit  of  certain 
tribes  of  the  Winnebago  Indians,  certain  spirituous,  vinous, 
malt  and  other  intoxicating  liquors. " 

Upon  this  conviction  he  was  sentenced  to  pay  a  fine  of  $100 
and  the  costs  of  prosecution  and  to  be  imprisoned  in  the  jail 
of  Douglas  County,  Nebraska,  for  the  term  of  sixty  days  and 
imtil  said  fine  and  costs  were  ptud.  The  imprisonment  com- 
menced on  February  19,  1906.  Without  pursuing  his  remedy 
by  writ  of  error  the  petitioner  on  April  2,  1906,  filed  in  this 
court  his  application  for  a  writ  of  habeas  corpus^  alleging  that 
the  United  States  has  no  police  power  or  jurisdiction  over  the 
Wiimebago  Reservation,  and  that  the  law  under  which  the 
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indictment  was  drawn  is  unconstitutional  and  void  in  so  far 
as  it  applies  to  the  said  Winnebago  Reservation,  and  that  the 
United  States  District  Court  was  wholly  without  jurisdiction 
in  the  premises.  The  indictment  was  found  under  the  act  of 
Congress  of  January  30,  1897.  29  Stat.  506.  April  30,  1906, 
the  case  was  submitted  on  petition,  return  and  a  stipulation 
of  facts. 

Mr,  Thomas  L.  Sloan  and  Mr.  Williamson  S.  Summers  for 
petitioner. 

The  Solicitor  General  for  respondent. 

Mr.  Justice  Brewer,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  sixty  days  named  as  the  term  of  imprisonment  had  ex- 
pired before  the  case  was  submitted,  and  indeed  had  almost 
expired  before  the  application  was  made  for  the  writ.  There 
is  nothing  to  show  whether  the  fine  and  costs  have  been  col- 
lected upon  execution,  as  the  sentence  authorizes.  If  not  so 
collected  and  if  they  cannot  be  collected,  then,  though  possibly 
still  in  jail,  he  can  shortly  be  discharged  on  taking  the  poor 
debtor's  oath.  Rev.  Stat.  §  1042.  This  section  authorizes  a 
discharge  after  a  confinement  of  thirty  days  on  account  of  the 
non-payment  of  fine  and  costs.  So  that  within  ninety  days 
from  February  19,  the  time  the  sentence  took  effect,  the  peti- 
tioner can  secure  his  discharge  either  by  paying  the  fine  and 
costs  or  by  taking  the  poor  debtor's  oath,  as  above  stated. 

Li  Ex  parte  Baez,  177  U.  S.  378,  which  was  an  application 
for  a  writ  of  habeas  corpus,  it  appeared  that  before  a  return  to 
the  writ  could  be  made,  or  other  action  taken,  the  restraint  of 
which  the  petitioner  complained  would  terminate,  and  it  was 
held  that  the  application  for  the  writ  should  be  denied.  Indeed 
the  case  at  bar  in  principle  is  not  unUke  Mills  v.  Green,  159 
U.  S.  651;  New  Orleans  Flour  Inspectors  v.  Glover,  160  U.  S. 
170;  Kimball  v.  Kimball,  174  U.  S.  158,  and  Jones  v.  Montague, 
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194  U.  S.  147,  in  each  of  which  intermediate  the  ruling  below 
and  the  time  for  decision  here  events  had  happened  which  pre- 
vented the  granting  of  the  relief  sought,  and  the  appeals  or 
writs  of  error  were  dismissed  on  the  ground  that  this  court 
did  not  spend  its  time  in  deciding  a  moot  case. 

While  the  full  jurisdiction  of  this  court  in  habeas  corpus  may 
be  conceded,  there  is  in  every  case  a  question  whether  the  ex- 
ercise of  such  jurisdiction  is  appropriate.  In  Ex  parte  Royally 
117  U.  S.  241,  Royall,  who  was  held  under  state  process  for 
trial  on  an  indictment  charging  an  offense  against  the  laws  of 
the  State,  filed  his  petition  in  habeas  corpus  in  the  Circuit  Court 
of  the  United  States  praying  release  from  that  custody.  The 
Circuit  Court  refused  to  order  his  discharge,  and  from  its  ruling 
he  appealed,  and  at  the  same  time  filed  an  original  petition  in 
this  court.  Ex  parte  Royall,  117  U.  S.  254.  The  question  was 
fully  considered  and  it  was  held  that  while  the  Federal  courts. 
Circuit  and  Supreme,  had  jurisdiction  in  the  premises,  there 
was  a  discretion  whether  in  any  case  a  writ  should  be  issued, 
Mr.  Justice  Harlan  speaking  for  the  com^t,  sa3dng  (p.  251): 

"That  discretion  should  be  exercised  in  the  light  of  the  re- 
lations existing,  under  our  system  of  government,  between  the 
judicial  tribunals  of  the  Union  and  of  the  States,  and  in  recog- 
nition of  the  fact  that  the  public  good  requires  that  those  re- 
lations be  not  disturbed  by  unnecessary  conflict  between  courts 
equally  bound  to  guard  and  protect  rights  secured  by  the  Con- 
stitution. When  the  petitioner  is  in  custody  by  state  author- 
ity for  an  act  done  or  omitted  to  be  done  in  pursuance  of  a 
law  of  the  United  States,  or  of  an  order,  process,  or  decree  of 
a  court  or  judge  thereof;  or  where,  being  a  subject  or  citizen 
of  a  foreign  State,  and  domiciled  therein,  he  is  in  custody,  un- 
der like  authority,  for  an  act  done  or  omitted  under  any  alleged 
right,  title,  authority,  privilege,  protection,  or  exemption 
claimed  under  the  commission,  or  order,  or  sanction  of  any 
foreign  State,  or  under  color  thereof,  the  vaUdity  and  effect 
whereof  depend  upon  the  law  of  nations;  in  such  and  like  cases 
of  urgency,  involving  the  authority  and  operations  of  the  Gen- 
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eral  Grovemment,  or  the  obligations  of  this  country  to,  or  its 
relations  with,  foreign  nations,  the  courts  of  the  United  States 
have  frequently  interposed  by  writs  of  habeas  corpus  and  dis- 
charged prisoners  who  were  held  in  custody  under  state  au- 
thority." 

And  again,  after  commenting  on  the  relations  of  state  and 
national  courts  (p.  252): 

"That  these  salutary  principles  may  have  full  operation,  and 
in  harmony  with  what  we  suppose  was  the  intention  of  Congress 
in  the  enactments  in  question,  this  court  holds  that  where  a 
person  is  in  custody,  under  process  from  a  state  court  of  origi- 
nal jurisdiction,  for  an  alleged  offense  against  the  laws  of  such 
State,  and  it  is  clamed  that  he  is  restrained  of  his  liberty  in 
violation  of  the  Constitution  of  the  United  States,  the  Circuit 
Court  has  a  discretion  whether  it  will  discharge  him,  upon 
habeas  carpus,  in  advance  of  his  trial  in  the  court  in  which  he 
is  indicted;  that  discretion,  however,  to  be  subordinated  to 
any  special  circimistances  requiring  immediate  action.  When 
the  state  court  shall  have  finally  acted  upon  the  case,  the  Cir- 
cuit Court  has  still  a  discretion  whether,  under  all  the  circum- 
stances then  existing,  the  accused,  if  convicted,  shall  be  put 
to  his  writ  of  error  from  the  highest  court  of  the  State,  or 
whether  it  will  proceed,  by  writ  of  habeas  corpus,  summarily 
to  determine  whether  the  petitioner  is  restrained  of  his  Uberty 
in  violation  of  the  Constitution  of  the  United  States." 

The  propositions  thus  laid  down  have  been  upheld  by  re- 
peated decisions  of  this  court.  Ex  parte  Fonda,  117  U.  S.  516; 
In  re  Duncan,  139  U.  S.  449;  In  re  Wood,  140  U.  S.  278;  Cook 
V.  Hart,  146  U.  S.  183;  In  re  Frederich,  Petitioner,  149  U.  S. 
70;  New  York  v.  Eno,  155  U.  S.  89;  Pepke  v.  Crman,  155  U.  S. 
100;  Andrews  v.  Swartz,  156  U.  S.  272;  Whitten  v.  Tomlinsm, 
160  U.  S.  231;  KoM  v.  Lehlback,  160  U.  S.  293;  lasigi  v.  Van 
De  Carr,  166  U.  S.  391;  In  re  Eckart,  Petitioner,  166  U.  S.  481; 
Baker  v.  Grice,  169  U.  S.  284;  Tinsley  v.  Anderson,  171  U.  S. 
101, 104;  Fitts  v.  McGhee,  172  U.  S.  516;  Markuson  v.  Boucher, 
175  U.  S.  184;  Dams  v.  Burke,  179  U.  S.  399;  Gusman  v.  Mar- 
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rero,  180  U.  S.  81;  Minnesota  v.  Brundage,  180  U.  S.  499; 
Storti  V.  Massachusetts,  183  U.  S.  138. 

In  In  re  Loney,  134  U.  S.  372;  In  re  Neagle,  135  U.  S.  1; 
Ohio  V.  Thomas,  173  U.  S.  276,  and  Boske  v.  Comingore,  177 
U.  S.  459,  writs  of  habeas  corpus  were  sustained,  but  in  each 
of  these  cases  the  act  charged  against  the  petitioner  was  one 
for  which  he  was  amenable  alone  to  the  laws  of  the  United 
States,  or  he  was  exercising  some  authority  under  those  laws, 
and  so  they  all  come  within  the  exceptions  noted  in  Ez  parte 
Royall,  supra. 

While  the  same  reasons  do  not  apply  when  the  petitioner  is 
in  custody  by  Adrtue  of  the  process  of  a  Federal  court,  yet  a 
writ  of  habeas  carpets  is  not  to  be  made  use  of  as  a  writ  of  error 
{Crossley  v.  California,  168  U.  S.  640;  Whitney,  Warden,  &c., 
V.  Dick,  ante,  p.  132),  the  ordinary  procedure  for  the  cor- 
rection of  errors  in  criminal  cases  is  by  writ  of  error,  and  that 
method  should  be  pursued  unless  there  be  special  circumstances 
calling  for  a  departure  therefrom.  Ex  parte  Mirzan,  119  U.  S. 
584;  In  re  Huntington,  137  U.  S.  63;  In  re  Lancaster,  137  U.  S. 
393;  In  re  Chapman,  156  U.  S.  211;  Riggins  v.  United  States, 
199  U.  S.  547.  Several  of  these  cases,  it  is  tme,  were  applica- 
tions for  habeas  corpus  prior  to  final  decisions  in  the  lower 
courts,  and  the  refusal  of  the  writs  was  based  partly,  at  least, 
upon  the  proposition  that  the  orderly  administration  of  jus- 
tice would  be  better  subserved  by  declining  to  exercise  our 
jurisdiction  imtil  the  conclusion  of  the  proceedings  below.  In 
Ex  parte  Mirzan,  however,  this  court  declined  to  issue  a  writ 
of  habeas  corpus  after  a  conviction,  holding  that  it  might  be 
issued  by  the  proper  Circuit  Court,  and  that  application  should 
be  made  to  that  court  except  in  cases  where  there  were  some 
special  circumstances  making  immediate  action  by  this  court 
necessary  or  expedient.  In  the  case  at  bar  if  there  was  any 
error  in  the  proceedings  of  the  trial  court  it  could  have  been 
corrected  by  writ  of  error  from  the  Court  of  Appeals,  and  no 
reason  is  given  why  that  remedy  should  not  have  been  pur- 
sued, except  the  request  of  the  district  judge  who  decided  the 
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case.  Reference  is  made  to  a  decision  of  the  Court  of  Appeals 
of  the  Eighth  Orcuit,  In  re  Boyd,  49  Fed.  Rep.  48,  but  that 
only  announced  the  doctrine  of  some  of  the  cases  cited  above, 
that  ordinarily  prior  to  final  judgment  a  writ  of  habeas  corpus 
ought  not  to  be  issued. 

It  is  true  that  we  issued  a  writ  of  habeas  corpus  in  a  case  in 
some  respects  like  the  present,  Matter  of  Heff,  197  U.  S.  488, 
and  it  is  relied  upon  by  petitioner  as  authority  for  this  appli- 
cation, but  it  was  shown  in  that  case  that  there  was  a  direct 
conflict  between  the  state  and  local  Federal  courts  in  the  pre- 
cise point  of  law  involved,  each  asserting  jurisdiction  over  the 
same  offense;  that  the  Court  of  Appeals  had  ah-eady  decided 
the  question  adversely  to  the  contention  of  petitioner,  so  that 
a  writ  of  error  from  that  court  would  have  accomplished  noth- 
ing; and  further,  that  the  matter  involved  opened  up  inquiry 
into  questions  of  great  significance  affecting  the  respective 
jurisdictions  of  the  Nation  and  the  States  over  large  numbers 
of  Indians.  There  were  special  reasons,  therefore,  for  our  issu- 
ing a  writ  of  habeas  corpus  and  investigating  the  matter  in  that 
case.  But  it  does  not  follow  from  the  action  then  taken  that 
it  is  necessary  or  proper  for  this  court  to  issue  a  habeas  corpus 
in  every  case  involving  the  question  of  the  legality  of  a  sale 
of  liquor  to  Indians  or  the  bringing  of  liquor  into  the  Indian 
country.  It  is  enough  that  the  cases  be  disposed  of  in  the  or- 
derly and  customary  mode  of  procedure.  It  may  be  assumed 
that  the  trial  courts  will  follow  the  rulings  of  this  court,  and 
if  there  be  in  any  case  a  departure  therefrom  the  proper  appel- 
late court  will  correct  the  error.  To  permit  every  petty  crimi- 
nal case  to  be  brought  directly  to  this  court  upon  habeas  cor- 
pus,  'on  the  ground  of  an  alleged  misconception  or  disregard 
of  our  decisions,  would  be  a  grievous  misuse  of  our  time,  which 
should  be  devoted  to  a  consideration  of  the  more  important 
legal  and  constitutional  questions  which  are  constantly  arising 
and  cfdUng  for  our  determination. 

For  these  reasons 

The  petition  for  a  lurit  of  habeas  corpus  is  denied. 
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UNITED  STATES  v.  CORNELL  STEAMBOAT  COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  SECOND 

CIRCUIT. 

No.  230.    Argued  April  20.  1006.— Deoided  May  14. 1006. 

While  a  claim  for  salvage  of  Govermnent  property  baaed  on  servioes  ren- 
dered without  request  of  any  officer  of  the  Government  does  not  arise 
upon  any  contract,  express  or  implied,  it  is  properly  one  for  unliquidated 
damages  in  a  case  not  sounding  in  tort,  in  respect  to  which  the  claimant 
would  be  entitled  to  redress  in  the  admiralty  court  if  the  United  States 
were  suable,  and,  imder  the  Tucker  Act,  the  Court  of  Claims,  or  the  proper 
District  Court  where  the  claim  is  for  less  than  $1,000,  has  jurisdiction  of 
a  suit  therefor. 

The  successful  salving  of  undelivered  merchandise  on  which  duties  have 
been  paid,  but  which  the  Secretaiy  of  the  Treasuiy  is  authorized  by 
SJ  2984,  3689,  Rev.  Stat.,  to  refund  if  the  goods  were  lost,  entitles  the 
salvors  to  recover  from  the  Government  a  reasonable  salvage,  equal  to 
that  recovered  on  the  private  property  saved  at  the  same  time,  on  the 
amount  of  duties  which  the  Government  would  have  been  under  obliga- 
tion to  refimd  had  the  merchandise  been  lost.  In  such  a  case  it  will  be 
assumed  that  the  duties  will  be  refunded,  and  the  claim  therefor  will  be 
regarded  as  a  liability,  although  {  2984  is  permissive  and  not  mandatoiy 
in  form. 

Although  courts  of  admiralty  have  no  general  equity  jurisdiction,  and 
cannot  aiford  equitable  relief  in  a  direct  proceeding  for  that  purpose, 
they  may  apply  equitable  principles  to  subjects  within  their  jurisdiction. 

This  was  a  petition  under  what  is  known  as  the  Tucker  Act, 
defining  the  jurisdiction  of  the  Court  of  Claims,  to  recover 
salvage  upon  the  duties  on  1,883  bags  of  sugar,  cargo  of  the 
lighter  Bangor. 

The  facts  agreed  upon  and  found  by  the  court  are  sub- 
stantially as  follows: 

The  Steamboat  Company,  a  New  York  corporation,  and 
owner  of  the  steam  tug  R.  G.  Townsend,  at  great  risk  and 
peril  to  the  tug,  saved  a  certain  lot  of  1,883  bags  of  sugar  on 
board  of  a  lighter  called  the  Bangor,  in  the  waters  of  the  port 
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of  New  York,  which  was  in  danger  of  being  destroyed  by  fire. 
The  sugar  had  been  imported  from  a  foreign  coimtry,  was  sub- 
ject to  duty  under  the  laws  of  the  United  States,  and  at  the 
time  of  the  fire  had  not  been  delivered  to  the  consignees,  and 
was  still  in  the  possession  and  control  of  the  customs  officers. 
The  duties  on  this  sugar  amounting  to  $6,000  had  been  paid 
to  the  Government. 

Petitioner  filed  a  libel  in  the  District  Court  against  the  cargo 
to  recover  salvage  compensation  for  services  rendered  in  sav- 
ing the  sugar.  The  case  resulted  in  a  decree  awarding  the 
petitioner  salvage,  amounting  to  ten  per  cent  of  the  value  of 
the  property  saved,  viz.,  $1,274.03.  108  Fed.  Rep.  277.  In 
fixing  this  sum  the  District  Court  considered  the  invoice  value 
of  the  sugar  only,  excluding  salvage  upon  the  duties  saved  to 
the  United  States  by  the  salving  services. 

Upon  these  facts  the  District  Court  awarded  the  appellant 
ten  per  cent  upon  the  amount  of  the  duties  saved  to  the  United 
States,  namely,  $600,  with  clerk's  fees,  $3.60.  130  Fed.  Rep. 
480.  The  Circuit  Court  of  Appeals  affirmed  this  judgment, 
137  Fed.  Rep.  455,  whereupon  the  United  States  applied  for 
this  writ  of  certiorari. 

Mr.  J.  C  McReynoldSy  Assistant  Attorney  General,  for  the 
United  States: 

The  District  Court  has  no  jurisdiction. 

Unless  granted  by  the  Tucker  Act  the  trial  court  was  with- 
out authority  to  afford  relief.  Obviously  the  present  contro- 
versy, if  provided  for  at  all,  must  be  one  arising  out  of  con- 
tract, expressed  or  implied,  or  from  damages,  in  respect  to 
which  respondent  would  be  entitled  to  redress  against  the 
United  States  in  a  court  of  law,  equity,  or  admiralty  if  suable 
as  a  private  individual. 

There  was  no  contract,  expressed  or  implied,  between  the 
Government  and  the  respondent  and  no  such  thing  is  alleged 
in  the  petition.  The  services  to  the  cargo  were  purely  vol- 
untary.   The  claim  is  not  one  in  respect  of  which  respondent 
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would  be  entitled  to  redress  in  a  court  of  law,  equity,  or  ad- 
miralty against  a  private  individual.  No  recovery,  either  at 
law  or  in  equity,  is  possible  for  purely  voluntary  services. 

A  proceeding  in  admiralty  in  personam  against  a  private 
individual  for  salvage  allowance  is  not  permissible  unless  the 
service  was  performed  "at  his  request  and  for  his  benefit," 
or  unless  in  some  way  a  proceeding  in  rem  against  the  thing 
salved  has  become  impossible — as,  e.  g.,  by  clandestine  re- 
moval or  destruction  after  delivery  to  the  owner.  Benefit, 
however  great,  from  salving  a  cargo  cannot  support  a  claim 
in  personam  for  the  services  rendered.  Admiralty  Rule  19; 
The  Sabine,  101  U.  S.  384,  389. 

It  follows  that  if  the  Government  were  subject  to  suit  as 
an  individual,  respondent's  claim  for  saving  the  cargo  in 
question  could  not  be  enforced  by  a  proceeding  in  personam 
against  it. 

Section  2984,  Revised  Statutes,  specifies  the  sole  method 
assented  to  by  the  Grovemment  for  securing  refund  of  duties 
paid  upon  merchandise  afterwards  destroyed.  The  courts 
have  no  jurisdiction  of  an  original  proceeding  to  enforce  such 
a  claim — ^whatever  might  be  their  power  in  a  case  where  the 
Secretary  should  refuse  to  perform  his  duty. 

The  claim  set  up  in  the  present  proceeding  must  be  regarded 
as  imder  the  revenue  laws.  Such  claims  are  not  within  the 
jurisdiction  of  the  courts,  since  those  laws  constitute  a  dis- 
tinct and  exclusive  system  of  collection  and  redress.  Nichols 
V.  United  States,  7  Wall.  122,  131;  D.  M.  Ferry  &  Co.  v. 
United  States,  85  Fed.  Rep.  550.  See  also  State  Railroad  Tax 
Cases,  92  U.  S.  614;  Aujfmordt  v.  Heddm,  137  U.  S.  324; 
Treat  v.  Staples,  1  Holmes,  5;  S.  C,  24  Fed.  Cas.  14,162. 

Upon  the  facts,  respondent's  clwn  is  without  merit.  What 
respondent  did  was  purely  voluntary  and  such  services,  how- 
ever meritorious  or  beneficial,  create  no  obligation  enforceable 
against  the  beneficiary  either  in  law  or  equity. 

The  maritime  law,  for  the  purposes  of  public  policy,  and  for 
the  advantage  of  trade  and  commerce,  imposes  in  cases  of 
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salvage  a  jus  in  re,  a  liability  upon  the  thing  saved— a  lia- 
bility which  is  a  special  consequence  arising  out  of  the  char- 
acter of  mercantile  enterprise,  the  nature  of  the  sea  perils, 
/  and  the  fact  that  the  thing  saved  was  saved  under  great  stress 
and  exceptional  circumstances.  Kennedy  on  Civil  Salvage,  6; 
Falcke  v.  ScoUish  Imperial  Ins.  Co,,  34  Ch.  Div.  234,  248; 
The  Elaireau,  2  Cranch,  240,  265;  The  Emblem,  8  Fed.  Cas. 
4434. 

Salvage  is  only  spoken  of  in  relation  to  ships  and  vessels 
and  their  cargoes,  or  those  things  which  have  been  com- 
mitted to,  or  lost  in,  the  sea  or  its  branches,  or  other  public 
navigable  waters,  and  have  been  foimd  and  rescued.  Cope 
V.  ValleUe  Dry  Dock  Company,  119  U.  S.  625.  The  right  does 
not  arise  on  saving  property  of  other  kinds  which  may  have 
been  moored  afloat,  and  have  got  adrift,  such  as  a  raft  of  tim- 
ber, a  buoy,  or  a  floating  dry  dock.  Carver's  Carriage  by  Sea, 
3d  ed.,  §  322. 

The  foundation  of  the  admirality  jurisdiction  in  the  award- 
ing of  salvage  is  the  power  of  enforcing  the  maritime  lien  ob- 
tained on  property  saved  by  salvors.  The  Cargo  Ex.  Schiller, 
2  L.  R.,  P.  D.  145,  149;  The  Emblem,  8  Fed.  Cas.  No.  4434; 
The  Independence,  13  Fed.  Cas.  7014;  The  Sabine,  101  U.  S.  384. 

Salving  charges  cannot  be  enforced  for  rescuing  bills  of 
exchange  and  other  evidences  of  debt.  The  Emblem,  8  Fed. 
Cas.  No.  4434.  Salvage  cannot  be  awarded  for  saving  the 
United  States  mails  because  not  subject  to  detention  and  sale. 
The  Merchant,  17  Fed.  Cas.  No.  9435. 

Mr.  R.  D.  Benedict  for  respondent: 

The  United  States  Government  is  liable  to  pay  salvage.  In 
this  the  Government  differs  from  an  ordinary  shipowner  only 
in  the  form  in  which  it  must  be  sued,  and  in  the  fact  that  no 
attachment  can  be  made  of  its  vessel  to  which  the  service  was 
rendered.  But  its  liabiUty  to  pay  salvage — not  compensation 
for  work,  labor  and  services,  but  salvage,  with  all  that  the 
word  means — ^has  been  affirmed  by  the  Supreme  Court,  by  the 
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Court  of  Claims,  by  the  Circuit  Courts  of  Appeals  for  the 
Fourth  and  Second  Circuits,  by  the  Circuit  Court  for  the  Dis- 
trict of  Connecticut,  and  by  the  District  Court  for  the  Northern 
District  of  California,  and  has  never  been  denied  by  any  court. 
The  Davis,  10  Wall.  15;  Govld  v.  United  States,  1  C.  CI.  184; 
Bryan  v.  United  States,  6  C.  CI.  128;  McGmvan  v.  UniM  States, 
20  C.  CI.  147;  United  States  v.  Morgan,  99  Fed.  Rep.  570; 
Hartford  &  N.  Y.  Trans.  Co.  v.  United  States,  138  Fed.  Rep. 
618;  Rees  v.  United  States,  134  Fed.  Rep.  146. 

The  United  States,  in  relation  to  the  proprietorship  of  real 
or  personal  property,  has,  in  its  pubhc  capacity,  like  authority 
and  remedies,  and  is  subject  to  Uke  liabilities  in  dealing  with 
it  through  legal  agencies  or  otherwise  as  natural  persons. 
Eight  Hundred  and  Fifty-eight  Bales  of  Cotton,  Bl.  Pr.  Cas.  325. 

When  the  United  States  allows  itself  to  be  sued  it  must 
stand  before  the  court  hke  any  other  party  before  the  court, 
affected  by  the  same  considerations  as  any  other  party.  Cook 
V.  United  States,  10  Blatch.  59;  Eight  Hvndred  and  Fifty- 
eight  Bales  of  Cotton,  supra;  United  States  v.  Bostvnck,  94 
U.  S.  53,  66. 

It  is  claimed  that  the  suit  for  salvage  cannot  lie  here,  be- 
cause the  United  States  did  not  request  the  service.  That 
proof  of  a  specific  request  is  not  necessary  is  held  in  all  the 
cases  above  cited,  for  in  none  of  them  was  there  proof  of  any 
specific  request  by  the  United  States.  The  "implied  con- 
tract growing  out  of  the  successful  event  of  the  service," 
United  States  v.  Morgan,  99  Fed.  Rep.  572,  has  always  been 
held  sufficient  ground  for  the  jurisdiction  of  the  court  to  award 
salvage. 

There  is  no  merit  in  the  claim  that  the  Secretary  of  the 
Treasury  might  refuse  to  repay  the  duties  under  §  2984,  Rev. 
Stat. 

The  supposition  that  the  Government  will  not  do  justice 
is  not  to  be  indulged.  Gibbons  v.  United  States,  8  Wall.  269; 
Supervisors  v.  United  States,  4  Wall.  435,  446;  Galena  v.  Amy, 
5  WaU.  708;  French  v.  Edwards,  13  WaU.  511. 
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Permissive  words  will  be  construed  to  be  mandatory  in  the 
interests  of  individuals.  Ralston  v.  Crittenden^  13  Fed.  Rep. 
512;  New  Orleans  National  Bank  v.  Merchant,  18  Fed.  Rep. 
841 ;  National  Bank  of  the  Republic  v.  St,  Joseph,  31  Fed  Rep. 
216;  Provisional  Municipality  of  Pensacola  v.  Lehman,  27  Fed. 
Rep.  324,  332;  IMle  Rock  v.  United  States,  103  Fed.  Rep.  324; 
Vihage  of  Kent  v.  United  States,  113  Fed.  Rep.  237.  See  also 
People  V.  Supervisors,  51  N.  Y.  401;  Chinese  Laborers*  case, 
13  Fed.  Rep.  291;  United  States  v.  Kirby,  7  Wall.  482. 

Mr.  Justice  Brown,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

This  is  practically  a  libel  in  personam  for  the  salvage  of 
government  property,  viz.,  of  $6,000  duties  collected  by  the 
Government  upon  a  cargo  of  sugar  saved  from  loss  by  fire, 
while  on  board  a  lighter  in  the  harbor  of  New  York. 

The  claim  is  prosecuted  under  what  is  known  as  the  Tucker 
Act,  24  Stat.  505;  Compiled  Stat.  1901,  pp.  752,  753,  the  first 
section  of  which  declares  that  "  the  Court  of  Claims  shall  have 
jurisdiction  to  hear  and  determine  ...  all  claims  founded 
upon  the  Constitution  of  the  United  States,  or  any  law  of 
Congress,  ...  or  upon  any  contract,  express  or  implied, 
with  the  Government  of  the  United  States,  or  for  damages, 
liquidated  or  unUquidated,  in  cases  not  sounding  in  tort,  in 
respect  of  which  claims  the  party  would  be  entitled  to  redress 
against  the  United  States,  either  in  a  court  of  law,  equity,  or 
admiraUty,  if  the  United  States  were  suable." 

By  the  second  section  concurrent  jurisdiction  with  the 
Court  of  Claims  was  vested  in  the  District  Courts  as  to  all 
claims  not  exceeding  $1,000. 

It  is  at  least  doubtful  whether  an  ordinary  claim  for  salvage 
can  be  said  to  arise  upon  contract,  inasmuch  as  such  services 
are  rendered  voluntarily,  frequently  in  the  absence  of  the 
owner  of  the  property,  and  usually  without  a  definite  agree- 
ment for  compensation.    The  Liffey,  6  Asp.  M.  L.  C.  255; 
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Five  Sted  Barges,  15  P.  D.  142.  A  claim  for  salvage  may  im- 
doubtedly  be  founded  upon  an  express  contract,  but  where 
the  services  are  rendered,  as  in  this  case,  without  request  of 
an  oflScer  of  the  Government,  and  particularly  where  they  are 
incidental  to  services  rendered  in  the  saving  of  private  property, 
we  do  not  think  the  claim  can  be  said  to  arise  upon  any  con- 
tract, express  or  impUed,  with  the  Government  of  the  United 
States.  But  the  claim  may  properly  be  said  to  be  one  for  un- 
liquidated damages  in  a  case  "not  soimding  in  tort,"  in  re- 
spect of  which  the  party  woidd  be  entitled  to  redress  in  a  court 
of  admiralty,  if  the  United  States  were  suable. 

The  Tucker  Act  also  resolves  any  doubt  which  might  arise 
as  to  the  responsibiUty  of  government  property  for  salvage 
service,  since  it  was  the  very  object  of  the  act  to  give  a  direct 
recourse  against  the  Government.  Indeed,  that  question  was 
settled  by  this  court  in  1869,  in  the  case  of  The  Davis,  10  Wall. 
15,  in  which  personal  property  of  the  United  States,  in  transit 
from  one  port  to  another,  was  held  hable  to  a  lien  for  salvage 
services  rendered'  in  saving  the  property,  following  the  rule 
laid  down  in  England  in  The  Marquis  of  Huntly,  3  Haggard, 
246,  and  The  Lord  Nelson,  Edward^s  Adnuralty,  79.  The 
same  rule  was  adopted  by  Mr.  Justice  Story  in  United  States 
V.  Wilder,  3  Sumner,  308,  although  both  in  England  and  in 
this  coimtry  vessels  belonging  to  the  United  States,  or  to  a 
foreign  sovereign,  and  engaged  in  the  public  service,  are 
exempt  from  seizure.  The  Exchange,  7  Cranch,  116;  The 
Charkieh,  L.  R.  4  A.  &  E.  59;  The  Constitution,  4  P.  D.  39; 
The  Parlement  Beige,  4  Asp.  M.  L.  C.  234;  S.  C,  5  P.  D.  197. 

The  fact,  however,  that  the  property  saved  is  not  within 
the  physical  possession  of  the  court,  but  is  of  an  intangible 
nature,  Uke  freight  or  customs  dues,  does  not  prevent  the  main- 
tenance of  a  libel  in  personam  against  the  owner.  Indeed, 
General  Admiralty  Rule  No.  19  provides  that  "in  all  suits  for 
salvage  the  suit  may  be  in  rem  ...  or  in  personam  against 
the  party  at  whose  request  and  for  whose  benefit  the  salvage 
services  have  been  performed.''    In  the  case  of  freight  the 
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practice  is  to  require  its  payment  into  court.  The  Leo,  Lush. 
444. 

At  the  basis  of  the  claim  in  this  case  lies  the  proposition  that, 
although  the  duties  had  been  actually  paid  before  the  services 
had  been  rendered,  the  Secretary  of  the  Treasury  was  avr 
ihorized  to  refund  duties  upon  so  much  of  the  sugar  as  would 
have  been  lost  by  the  fire  had  not  the  cargo  been  rescued  by 
the  salvors.  The  obUgation  to  refund  such  duties  is  con- 
tained in  the  following  sections  of  the  Revised  Statutes: 

"Sec.  2984.  The  Secretary  of  the  Treasury  is  hereby  au- 
thorized, upon  production  of  satisfactory  proof  to  him  of  the 
actual  injury  or  destruction,  in  whole  or  in  part,  of  any  mer- 
chandise, by  accidental  fire  or  other  casualty,  while  the  same 
remained  in  the  custody  of  the  officers  of  the  customs  in  any 
public  or  private  warehouse  under  bond,  ...  or  while 
in  custody  of  the  officers  of  the  customs  and  not  in  bond,  or 
while  within  the  limits  of  any  port  of  entry,  and  before  the 
same  have  been  landed  imder  the  supervision  of  the  officers 
of  the  customs  to  abate  or  refund,  as  the  case  may  be,  out  of 
any  moneys  in  the  Treasury  not  otherwise  appropriated,  the 
amount  of  impost  duties  paid  or  accruing  thereupon,  and  like- 
wise to  cancel  any  warehouse  bond  or  bonds,  or  enter  satis- 
faction thereon  in  whole  or  in  part  as  the  case  may  be." 

Provision  for  such  abatements  or  refunds  is  made  in: 

"Sec.  3689.  There  are  appropriated,  out  of  any  moneys  in 
the  Treasury  not  otherwise  appropriated,  for  the  purposes 
hereinafter  specified,  such  sums  as  may  be  necessary  for  the 
same,  respectively;  and  such  appropriation  shall  be  deemed 
permanent  annual  appropriations.  .  .  .  For  refunding 
duties  paid  or  accruing  on  goods,  wares,  or  merchandise  in- 
jured or  destroyed  by  accidental  fire  or  other  casualty,  while 
in  the  custody  of  the  officers  of  customs,  in  any  public  or 
private  warehouse,  ...  or  after  their  arrival  within  the 
Umits  of  any  port  of  entry  of  the  United  States,  and  before 
the  same  have  been  landed  under  the  supervision  of  the  officers 
of  the  customs." 
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It  was  held  by  both  courts  below,  and  we  think  properly, 
that,  if  the  Government  were  liable  to  refund  these  duties  in 
case  the  property  had  been  destroyed  by  fire,  it  was  under  the 
came  obligation  to  pay  salvage  on  such  duties,  as  it  would  have 
been  had  property  of  the  Grovemment  of  the  same  value  been 
directly  saved  by  the  exertions  of  the  salvors. 

It  is  true  that  the  language  of  section  2984  is  permissive,  and 
merely  "authorizes"  the  Secretary  of  the  Treasury  to  abate 
or  refund  duties  collected  upon  merchandise  injured  or  de- 
stroyed by  accidental  fire  or  other  casualty,  and  does  not  in 
terms  require  that  this  shall  be  done.  We  do  not  find  it  nec- 
essary, however,  to  go  deeply  into  the  learning  expended  upon 
the  distinction  between  permissive  and  mandatory  clauses,  or 
to  determine  whether  in  a  particular  case  mandamus  would 
or  would  not  lie  against  the  Secretary  for  refusing  to  refund 
or  abate  duties  in  that  connection.  D.  M.  Ferry  &  Co.  v. 
United  States,  85  Fed.  Rep.  550.  Under  the  circumstances  of 
this  case,  as  set  forth  in  the  petition  and  agreed  findings  of  fact, 
we  are  entitled  to  assume  that  the  Secretary  of  the  Treasury 
would  have  refunded  these  duties  in  case  of  the  accidental  loss 
of  this  sugar  by  fire,  since  the  authority  to  do  so  is  found  in 
section  2984,  and  the  money  is  appropriated  for  such  refund- 
ing by  section  3689.  In  a  particular  case  we  can  imagine  that 
doubts  might  arise  as  to  the  propriety  of  such  refunding,  but 
where  a  plain  case  is  made  in  the  findings  of  fact,  and  is  not 
disputed,  it  would  be  an  imputation  upon  the  good  faith  of 
the  Secretary  to  assume  that  he  would  refuse  to  return  the 
duties,  notwithstanding  the  language  of  the  statute  may  be 
construed  as  permissive  merely.  We  think  the  petitioner  is 
entitled  to  build  his  case  upon  this  assumption.  Supervisors 
V.  United  States,  4  Wall.  435;  Galena  v.  Amy,  5  Wall.  704; 
French  v.  Edwards,  13  Wall.  506. 

It  is  insisted,  however,  that  the  Government  is  imder  no 
greater  liabiUty  to  pay  this  claim  than  it  would  have  been  if 
the  duties  had  not  been  paid,  and  that  the  law  is  well  settled 
that  when  property  is  saved  at  sea  and  brought  into  port,  it  is 
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subject  to  duty  like  other  property,  that  the  Government 
owes  nothing  to  the  salvors,  and  by  parity  of  reasoning  that 
no  insurer  of  goods  saved,  nor  a  creditor  who  has  advanced 
money  thereon,  nor  a  seaman  whose  wages  are  preserved,  can 
be  made  Uablc  for  salvage.  The  obvious  reason  for  this  is  that 
the  claim  for  salvage  is  founded  upon  the  possession  of  the 
property  saved  at  the  time  of  the  salvage  service,  and  that 
the  person  incidentally  benefited  cannot  be  made  liable  under 
General  Admiralty  Rule  19,  unless  he  has  requested  the  salvage, 
or  the  service  has  been  performed  directly  for  his  benefit. 
Interpreting  this  rule  in  the  case  of  The  Sabine^  101  U.  S.  384, 
it  was  held  that  a  libel  would  not  lie  in  rem  against  the  vessel 
and  in  personam  against  the  consignee  of  the  cargo.  But  the 
mere  possession  of  property  may  be  in  itself  not  only  the  origin 
of  a  right  but  the  creation  of  a  liabihty — as,  for  instance,  in 
cases  of  money  had  and  received  or  property  lawfully  ac- 
quired but  unlawfully  detained.  Had  the  duties  upon  these 
goods  not  been  collected,  the  Government  could  not  have  been 
held  Uable,  since  the  services  would  not  have  been  performed 
for  its  benefit,  although  as  a  remote  consequence  therefrom 
it  might  have  been  advantaged. 

The  case  of  The  Five  Steel  Barges^  15  P.  D.  142,  is  authority 
for  the  proposition  that  the  remedy  in  personam  is  not  con- 
fined to  the  legal  owner  of  the  property  saved,  but  extends  to 
one  who  has  a  direct  pecuniary  interest  in  such  property.  This 
was  an  action  against  five  barges,  two  of  which  belonged  to  the 
Government,  with  whom  the  defendants  were  under  contract 
to  build  and  deliver  the  barges.  An  action  in  rem  was  brought 
against  the  three  barges,  and  an  action  in  personam  against  the 
defendants,  who  had  contracted  with  the  Government  and 
given  it  possession  of  the  two  barges.  The  court  sustained 
the  action  in  personam^  thinking  it  "perfectly  clear  that  an 
action  in  personam  lies  against  the  owners  of  a  vessel  which  has 
been  saved,  even  though  the  property  has  been  transferred  to 
others  and  the  lien  lost."  Continuing,  the  President  of  the 
court,  Sir  James  Hannen,  observed:  "I  think  it  exists  in  cajses 
VOL.  ecu — 13 
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where  the  defendant  has  an  interest  in  the  property  saved, 
which  interest  has  been  saved  by  the  fact  that  the  property 
is  brought  into  a  position  of  security.  The  jurisdiction  which 
the  court  exercises  in  salvage  cases  is  of  a  pecuUarly  equitable 
character.  The  right  to  salvage  may  arise  out  of  an  actual 
contract,  but  it  does  not  necessarily  do  so.  It  is  a  legal  lia- 
bility arising  out  of  the  fact  that  property  has  been  saved; 
that  the  owner  of  the  property,  who  has  had  the  benefit  of  it, 
shall  make  remuneration  to  those  who  have  conferred  the 
benefit  upon  him,  notwithstanding  that  he  has  not  entered 
into  any  contract  on  the  subject.  I  think  that  proposition 
equally  applies  to  the  man  who  has  had  the  benefit  arising  out 
of  the  saving  of  the  property."  This  last  sentence  is  particu- 
larly appUcable  to  this  case. 

In  the  subsequent  case  of  TJw  Port  Victor ,  9  Asp.  M.  L.  C. 
163,  the  same  court  decided  that  where  Government  stores 
were  being  carried  at  the  risk  of  charterers,  these  charterers 
were  liable  to  pay  salvage  in  a  personam  action  apart  from  the 
liability  of  the  stores  in  rem.  The  case  was  decided  largely 
upon  the  authority  of  The  Five  Steel  Barges  and  Duncan  v. 
Dundee,  &c,,  Shipping  Company,  in  the  Court  of  Sessions  in 
Scotland,  4th  Series,  vol.  5,  p.  742,  and  was  affirmed  by  the 
Court  of  Appeals  in  an  opinion  by  Lord  Alverstone,  9  Asp. 
Mar.  Cases,  182,  in  which  great  deference  was  shown  to  the 
decision  of  Sir  James  Hannen.  See  also  Carver  on  Carriage 
by  Sea,  §  324a. 

Although^  courts  of  admiralty  have  no  general  equity  juris- 
diction and  cannot  afford  equitable  relief  in  a  direct  proceed- 
ing for  that  purpose,  they  may  apply  equitable  principles  to 
subjects  within  their  jurisdiction,  and  in  the  distribution  of 
proceeds  in  their  possession  or  under  their  control  may  give 
effect  to  equitable  claims.  2  Parsons  on  Shipping,  344.  Bear- 
ing in  mind  that  the  duties  in  this  case  had  been  actually  col- 
lected, were  in  the  hands  of  the  Government  and  had  been 
saved  to  it  by  the  exertion  of  the  salvors,  who  had  been  awarded 
salvage  for  saving  the  sugars  upon  which  the  duties  had  been 
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collected,  a  strong  case  is  presented  for  the  allowance  of  salvage, 
which  should  not  be  lost  sight  of  in  determining  the  principles 
applicable  to-the  situation. 

The  case  is  clearly  not  one  arising  under  the  revenue  laws 
as  they  are  defined  in  Nichols  v.  United  States,  7  Wall.  122, 
since  the  sections  of  the  Revised  Statutes  above  quoted  are 
only  incidentally  involved. 

The  decree  of  the  Circuit  C!ourt  of  Appeals  is,  therefore, 

Affirmed. 

Mr.  Chief  Justice  Fuller  dissented. 


DARLINGTON  v.  TURNER. 

APPEAL    FROM    THE    COURT    OF    APPEALS    OF    THE    DISTRICT    OF 

COLUMBIA. 

No.  106.     Arsued  March  6,  7. 1906.— Decided  May  14,  1006. 

Although  the  auditor  and  both  courts  below  found  that  plaintiff  in  error's 
testator  had  been  guilty  of  fraud  and  that  his  estate  was  liable,  and  under 
the  general  rule  this  court  will  not  disregard  a  particular  state  of  facts 
found  by  both  courts  below,  still  it  can  and  will  do  so,  when  it  is  con- 
strained to  the  conclusion  that  the  premise  upon  which  those  courts  acted 
is  without  any  support  in  the  evidence  and  rests  upon  a  mere  mistaken 
assumption;  and  so  held  in  this  case  where  the  finding  of  fraud  rested 
on  the  imcorroborated  testimony  of  an  interested  witness  who  had 
been  so  discredited  by  uncontroverted  evidence  in  regard  to  his  own 
acts  of  omission  and  commission  as  to  render  it  impossible  to  accept  his 
testimony  as  establbhing  the  alleged  fraud  of  the  deceased. 

Where  by  the  law  of  their  domicil,  as  is  the  case  in  Louisiana,  minors  are 
represented  by  their  father  as  administrator,  with  full  power  under  that 
law  to  receipt  for,  and  administer  for  their  account,  property  bequeathed 
to  them  by  a  testator  domiciled  and  dying  in  Virginia,  a  transfer  of  such 
property  to  the  father  as  the  administrator  or  representative  of  his  minor 
children  by  a  person  having  possession  thereof  in  the  District  of  Colum- 
bia, is  valid  and  binding. 

Under  the  circumstances  of  this  case  decedent's  liability  for  an  amount 
invested  having  been  fixed  with  accuracy  as  to  time  and  amount,  and  it 
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being  impossible  from  the  record  to  ascertain  the  ultimate  fate  of  the 
investment,  and  whether  it  was  so  lost  as  to  relieve  decedent  from  re- 
sponsibility, the  court  will  hold  the  estate  liable  therefor  with  legal 
interest  but  subject  to  adjustment  for  admitted  overpayments  to  one 
of  the  complainants. 

In  June,  1898,  Philip  A.  Tracy  died  in  the  city  of  Washington, 
where  he  was  domiciled.  His  will,  executed  in  Washington  on 
March  2,  1894,  was  duly  probated  in  August,  1898.  The  will 
directed  the  executors  to  build  a  family  monument,  to  cause 
to  be  inscribed  thereon  the  names  and  the  dat^  of  the  birth 
and  death  of  the  deceased,  of  his  father  and  mother  and  of  a 
brother  and  sister,  in  accordance  with  minute  directions  con- 
tained in  a  memorandimi  accompanjdng  the  will.  A  bequest 
of  one  thousand  dollars  was  made  to  the  Oak  Hill  Cemetery 
Company  to  perpetually  care  for  the  lot  and  the  monument. 
In  addition,  after  making  several  minor  bequests,  one  of  which 
was  a  gift  of  one  hundred  dollars  to  the  Home  for  Incurables, 
two  thousand  dollars  was  given  for  a  Sunday  School  building 
for  the  Trinity  Episcopal  Church  in  the  city  of  Washington. 
The  residue  of  the  estate  was  bequeathed  "  to  the  trustees  of 
the  Epiphany  Church  Home  in  this  city,  to  pay  for  the  en- 
largement of  the  building  now  used  as  the  home,  or  for  the 
erection  of  another  building  for  the  same  use  and  purpose." 
George  W.  Gray  and  J.  J.  Darlington,  the  executors  named  in 
the  will,  qualified. 

Within  one  year,  and  before  receiving  notice  of  the  claim 
which  is  the  subject  of  this  suit,  the  executors  of  Tracy  had 
paid  the  debts,  had  discharged  the  minor  legacies  above  re- 
ferred to,  and  had  in  hand  to  be  applied  to  the  other  provisions 
of  the  will  forty-seven  thousand  dollars  in  money  and  securi- 
ties and  two  unimproved  lots  in  the  city  of  Washington  of 
small  value.  The  further  execution  of  the  will  was  prevented 
by  a  demand  to  pay  the  claim  which  forms  the  basis  of  this 
suit,  and  upon  refusal  to  do  so  on  June  10,  1899,  this  bill  in 
equity  was  filed  to  estabUsh  and  enforce  the  claim.  The  com- 
plainants were  Erie  H.  Turner  and  Wilmer  Turner,  and  Ashby 
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and  Lunette  Turner;  the  last  two,  being  minors,  were  repre- 
sented by  Wilmer  Turner  as  their  next  friend. 

It  was  in  substance  averred  in  the  bill  that  Silas  H.  Turner, 
a  paternal  uncle  of  the  complainants,  died  in  Fauquier  County, 
Virginia,  on  September  21,  1888,  leaving  a  will  by  which  he 
bequeathed  equally  to  complainants,  who  were  the  children  of 
Thomas  M.  Turner,  all  the  property  of  which  the  testator  died 
possessed,  the  will  being  as  follows: 

"Washington,  D.  C,  April  30,  1888. 
"I  hereby  give  and  bequeath  to  the  four  children  of  my 
brother  Thomas  M.  Turner  of  Minden,  Louisiana,  all  property 
real  and  personal,  owned  by  me,  or  in  which  I  have  any  inter- 
est at  the  time  of  my  death,  and  appoint  Philip  A.  Tracy  to 
distribute  the  proceeds  of  the  said  property  equally  between 
them. 

"S.  H.  Turner. 
'*  Witness:  Philip  A.  Tracy. 

"George  G.  Fenton." 

It  was  also  alleged  that  this  will  was  admitted  to  probate 
in  Fauquier  County,  Virginia,  on  or  about  November  28,  1888. 
It  was  then  alleged  that  Philip  A.  Tracy  was  the  confidential 
agent  and  trustee  of  Turner,  deceased,  and  in  that  capacity  had 
in  his  possession  money  which,  as  agent  and  trustee,  Tracy 
had  invested  for  the  benefit  of  said  Turner.  It  was  charged 
that  shortly  before  the  death  of  Turner,  Tracy  had  given  Tur- 
ner a  memorandum  or  Ust,  entirely  in  the  handwriting  of  Tracy, 
stating  the  dates  and  amounts  of  the  promissory  notes  held  by 
Tracy,  belonging  to  said  Turner,  and  the  names  of  the  makers 
thereof,  and  that  the  said  notes  aggregated  $28,972.10.  This 
memorandimi  or  list,  alleged  to  be  wholly  in  the  handwriting 
of  Tracy,  was  copied  in  the  bill,  and  it  was  averred  that  after 
the  death  of  Turner,  Tracy  had  admitted  the  accuracy  of  said 
Ust  and  his  possession  of  the  notes  which  it  embraced.  It  was 
then  averred  that  the  land  records  of  the  District  of  Columbia 
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disclosed  that  all  the  notes  mentioned  in  the  alleged  memoran- 
dum or  list  and  the  accrued  interest  had  been  paid  after  the 
death  of  Silas  H.  Turner.  It  was  averred  that,  with  the  ex- 
ception of  a  sum  of  about  fourteen  hundred  dollars,  alleged  to 
have  been  paid  by  Tracy  to  Erie  H.  Turner,  no  account  had 
been  rendered  or  distribution  made  by  Tracy  of  the  aforesaid 
property  or  of  the  proceeds  thereof,  and  that,  excluding  the 
payment  alleged  to  have  been  made,  as  above  stated,  to  Erie 
H.  Turner,  "  the  entire  trust  fvmd,  principal  and  interest  and 
profits,  had  come  into  the  possession  of  the  defendants  as  ex- 
ecutors of  Tracy. " 

The  paragraph  of  the  bill  immediately  preceding  the  prayer 
was  as  follows: 

"21.  That  the  domicil  and  citizenship  of  the  parents  of 
complfdnants  have  always  been  since  the  birth  of  these  com- 
plainants either  in  the  State  of  Louisiana,  which  was  their  dom- 
icil, until  about  the  —  day  of  August,  1889,  or  in  the  State  of 
Texas,  which  has  been  since  and  is  now  the  domicil  of  swd 
parents  and  of  all  complainants,  except  complainant  Erie  H. 
Turner,  whose  domicil  is  now  Philadelphia,  Pennsylvania. 
Complainants  are  informed  and  believe  and  therefore  aver  that 
by  the  laws  of  Louisiana  and  of  Texas  the  parents  of  minor 
children  are  not  of  right  guardians  of  the  estate  of  such  minors, 
and  no  person  is  authorized  to  receive  or  demand  the  estate 
of  any  minor  domiciled  in  either  of  said  States,  except  such 
persons  as  shall  be  duly  appointed  by  a  court  of  the  States 
having  competent  jurisdiction;  and  that  neither  the  father  nor 
the  mother  of  any  of  these  complainants  nor  any  other  person 
has  ever  been  appointed  by  any  court  guar^an  of  either  the 
person  or  estate  of  any  one  of  these  complainants,  and  no  one 
of  these  complainants  has  now  or  has  ever  had  a  legal  guardian 
of  the  person  or  estate,  and  at  no  time  has  there  been  any  per- 
son in  being  competent  in  law  to  demand  or  receive,  in  their 
behalf,  any  estate  for  any  of  these  complainants,  until,  by  rear 
son  of  reaching  their  majority,  two  of  these  complainants  have 
become  sui  juris. " 
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Discovery  was  prayed  of  a  paper  which  had  been  written  and 
left  by  Tracy,  containing  representations  regarding  the  clsdm 
of  complainants.  In  substance  the  prayer  was  for  a  discovery 
and  account  in  the  premises,  and  for  a  decree  distributing 
among  the  complainants  the  sum  which  might  be  found  due 
upon  the  account.    There  was  also  a  prayer  for  general  relief. 

The  answer  of  the  executors  of  Tracy  was  in  substance  as 
follows:  That  Silas  H.  Turner  and  Tracy  had  business  relations 
was  admitted;  but  in  the  mjun  all  the  material  averments  of 
the  bill  were  alleged  not  to  be  within  the  knowledge  of  the 
executors,  and  proof  of  such  averments  was  demanded.  It 
was  expressly  averred,  however,  that  Tracy,  after  the  death 
of  Silas  H.  Turner,  had  fully  accounted  for  any  property  which 
he  had  in  his  possession,  by  a  transfer  and  pajnnent  made  to 
Thomas  M.  Turner,  the  father  of  the  complainants,  as  their 
natural  tutor  and  agent,  they  being  then  minors,  as  evidenced 
by  a  receipt  signed  by  Thomas  M.  Turner,  and  dated  Novem- 
ber 30, 1888,  which  receipt  was  copied  in  the  answer.  Answer- 
ing the  paragraph  of  the  bill  calling  for  the  discovery  in  respect 
to  the  paper  left  by  Tracy  regarding  the  claim  of  complainants, 
the  defendants  set  forth  that  there  came  into  their  possession 
the  following  paper: 

"Washington,  D.  C,  — ,  1898. 
"To  the  executors  of  my  last  will  and  testament: 

"Some  time  in  1871,  Silas  H.  Turner  of  Virginia,  whom  I 
had  known  for  a  long  time,  of  his  own  volition  and  without 
solicitation  from  me,  came  to  the  city  and  asked  me  to  aid  him 
in  investing  some  twelve  thousand  dollars  ($12,000)  in  real 
estate  notes.  I  consent-ed  and  in  a  few  weeks  the  whole 
amount  was  invested,  and  he  took  the  notes  home  with  him. 
The  interest  was  payable  semi-annually,  and,  for  a  time,  he 
sent  me  notes  by  mail  about  the  time  the  interest  was  due  so 
that  it  could  be  credited  on  the  notes  to  satisfy  the  maker. 
This  became  irksome  and,  after  a  time,  be  brought  me  the 
notes,  keeping  a  list  of  them,  and  asked  me  to  keep  them  to 


Digitized  by  CjOOQ IC 


200  OCTOBER  TERM,  1905. 

Statement  of  the  Case.  202  U.  S. 

save  him  the  trouble  of  sending  them  to  me  by  mail  whenever 
the  interest  was  due.  I  kept  the  notes  in  an  envelope  with 
his  name  upon  it,  and  about  twice  a  year  sent  him  a  memoran- 
dum of  interest  paid,  and  when  the  amount  reached  several 
hundred  dollars  I  would  buy  another  note,  and  send  him  a 
memorandum  of  the  same.  Also  when  a  note  was  matured 
and  paid,  I  would  buy  another  note,  unless  he  needed  the 
money,  which  he  rarely  did,  and  send  him  a  memorandum  of 
it.  This  condition  continued  until  1888,  when  he  died  in  Vir- 
ginia, leaving  his  entire  estate  to  the  three  minor  children  of 
his  brother  then  living  in  Louisiana.  In  his  will  he  named  me 
to  settle  up  the  estate  and  divide  the  money  among  the  chil- 
dren; but,  as  the  laws  of  Virginia  require  two  witnesses  to  a 
will  and  says  neither  of  them  shall  be  an  executor,  I  could  not 
quaUfy,  and,  as  the  father,  if  appointed,  could  not  have  pven 
the  bond,  I  handed  him  the  package  of  notes,  advised  him  to 
deposit  them  in  the  Second  National  Bank  of  Washington, 
D.  C,  which  he  did,  and  agreed  to  look  after  them  and  have 
them  all  paid,  he  being  out  of  the  city.  His  other  relations,  a 
sister,  some  nephews  and  nieces  were  much  displeased  with 
the  will,  and  threatened  to  attempt  to  have  it  set  aside,  but 
have  not  done  so.  The  father,  a  good,  honest  man,  took  the 
money  or  most  of  it,  went  to  Texas  and  bought  a  farm,  and 
was  doing  well  until  the  panic  of  1893  came  on.  Since  then 
they  had  a  hard  time,  getting  Uttle  or  nothing  for  their  farm 
products,  and  have  written  me  some  heartrending  letters,  wish- 
ing they  had  left  the  money  here.  The  children  are  of  age,  but 
of  course  the  father  could  not  pay  them  their  parts  of  the  es- 
tate, and  though  not  a  word  has  been  said  about  it,  I  thought 
perhaps  after  my  death,  if  they  hear  of  it  in  time,  some  of 
them  might  attempt  to  hold  me  responsible,  and  if  they  should 
make  such  an  attempt  I  hereby  authorize  and  direct  my  ex- 
ecutors to  employ  the  best  counsel  in  the  city  to  defend  my 
estate  in  the  District  Courts  and  in  the  Supreme  Court  of  the 
United  States,  if  it  be  necessary  to  appeal  the  case  to  that 
court,  and  to  pay  all  costs  and  lawyers'  fees  out  of  my  estate. 
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I  suppose  some  one  would  have  to  qualify  as  administrators 
under  the  will  before  any  action  could  be  taken.  My  turning 
the  property  over  to  the  father  helped  to  keep  it  in  possession 
of  those  to  whom  it  was  left,  and  to  discourage  and  shut  out 
the  dissatisfied  relatives,  for  if  any  one  had  qualified  the  mat- 
ter would  have  been  open  for  a  year,  and  they  would  undoubt- 
edly have  made  an  attempt  to  have  the  will  set  aside.  This 
is  a  plain  statement  of  the  case,  intended  for  the  private  ears 
of  my  executors. " 

Referring  to  the  prayer  for  discovery  in  other  respects,  it 
was  averred  that  the  only  papers  concerning  business  dealings 
between  Tracy  and  Silas  H.  Turner  which  had  come  into  the 
possession  of  the  executors  were  the  receipt  given  by  Thomas 
M.  Turner,  as  already  stated,  the  memorandum  of  Tracy  ad- 
dressed to  his  executors,  and  various  letters  and  receipts  signed 
by  Erie  H.  Turner.  The  executors  specially  alleged  that  to 
their  knowledge  none  of  the  proceeds  of  any  of  the  notes  re- 
ferred to  in  the  alleged  memorandum  or  list  averred  in  the 
complaint  had  ever  come  into  the  hands  of  the  executors,  and 
that  they  had  no  knowledge  of  any  disposition  made  of  any 
property  belonging  to  Silas  H.  Turner  which  might  have  been 
in  the  hands  of  Tracy,  except  as  shown  by  the  receipt  of  Novem- 
ber 30,  1888,  signed  by  Thomas  M.  Turner  as  natural  tutor 
and  agent  of  his  minor  children.  The  laches  of  the  complain- 
ants was  expressly  set  up  as  depriving  them  of  the  right  to 
any  of  the  relief  asked  for.  Denying  knowledge  of  where 
Thomas  M.  Turner  was  domiciled  at  the  time  of  the  signing 
of  the  receipt,  or  the  lawful  powers  of  Turner  as  to  signing  the 
receipt,  the  court  was  asked  to  determine  the  rights  of  the 
executors  in  the  premises. 

After  joinder  of  issue  and  the  taking  of  general  evidence  the 
case  was  heard  in  the  Supreme  Court  of  the  District. 

In  substance  the  court  in  its  opinion  declared  that  Tracy 
and  Thomas  M.  Turner,  the  father  of  the  complainants,  had 
conspired  to  despoil  them,  they  being  then  minors,  of  their 
rightful  share  of  their  uncle's  estate;  that  the  receipt  given  by 
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Turner  to  Tracy  did  not  protect  Tracy  or  his  estate,  because 
Turner  had  not  qualified  in  accordance  with  the  laws  of  Louis- 
iana so  as  to  entitle  him  to  represent  his  minor  children,  but 
even  if  he  had  so  qualified  Tracy  had  no  authority  to  pay  from 
the  fund  in  his  hand  except  in  the  due  course  of  administrar 
tion.  The  court  also  observed  that  the  words  of  the  will  ap- 
pointing Tracy  to  distribute  the  proceeds  of  the  property  be- 
queathed equally  between  the  four  children  of  Thomas  M. 
Turner  imposed  the  duty  upon  Tracy  of  qualifying  as  executor, 
or,  if  he  was  vmable  or  imwilling  to  do  so,  of  appljdng  to  the 
court  for  the  appointment  of  a  suitable  person.  And  the  fraud 
and  wrong  of  Tracy  in  turning  over  the  property  to  the  father 
was  emphasized  by  the  statement  that  Tracy  wrote  the  will 
of  the  deceased  and  was  then  informed  by  the  latter  that  his 
object  was  to  prevent  his  estate  from  coming  into  the  hands 
of  the  father  of  the  children  because  of  his  spendthrift  char- 
acter. Although  the  court  concluded  that  the  estate  of  Tracy 
was  liable,  it  did  not  fix  the  amount  for  which  the  estate  was 
accountable,  but  referred  the  matter  to  an  auditor  to  state  an 
account  and  to  take  further  evidence  in  respect  to  the  expen- 
ditures properly  chargeable  against  the  share  of  each  of  the 
complfdnants  upon  the  principles  expressed  in  the  opinion. 

The  auditor  heard  additional  testimony  bearing  upon  the 
expenditures  made  by  Thomas  M.  Turner  for  the  maintenance 
of  his  children  out  of  the  fund  which  he  had  received  from 
Tracy.  An  account  as  of  February  1,  1894,  was  stated  to  the 
court.  On  this  account  the  receipt  given  by  Thomas  M.  Tur- 
ner was  disregarded.  The  sum  in  the  hands  of  Tracy  and  due 
to  the  estate  of  Silas  H.  Turner  was  fixed  by  the  alleged  list 
set  out  in  the  bill.  The  ground  upon  which  this  was  done  was 
thus  stated  by  the  auditor  in  his  report: 

"After  the  death  of  Silas  Turner  there  was  found  among  his 
papers  an  envelope  or  jacket  indorsed  '  Notes  belonging  to  S. 
H.  Turner  1888; '  it  contained  a  list,  in  the  handwriting  of 
Tracy,  of  the  notes,  giving  the  date,  name  of  maker,  and 
amount.    The  date  of  the  last  note  on  the  list  is  given  as 
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March  12,  1888.    The  aggregate  principal  of  these  notes  is 
$28,972.10. 

"  Evidently  all  of  these  securities  were  in  Tracy's  possession 
as  late  as  March  12,  1888. 

^p  ^p  ^»  ^p  ^p  ^^  ^p  ^p 

"It  being  conclusively  shown  that  within  six  months  before 
Turner's  death  Tracy  had  nearly  $29,000.00  principal  of  secu- 
rities in  his  possession  as  agent  or  trustee  of  Turner,  the  inevi- 
table presumption  of  law  is  that  of  continued  possession  and 
accountabiUty . " 

Making  certain  deductions  and  additions,  which  it  is  mmec- 
essary  presently  to  refer  to,  the  auditor  found  the  amount  due 
from  Tracy's  estate  on  February  1, 1904,  principal  and  interest, 
to  be  $48,601.44,  which  was  attributed  in  varying  proportions 
to  the  complainants,  depending  upon  the  amount  which  the 
report  foimd  each  one  of  them  was  bound  to  contribute  for 
maintenance  or  sums  received  out  of  the  fund.  The  report 
was  excepted  to,  exceptions  were  overruled,  and  a  decree  was 
entered  adjudging  the  sums  found  due  to  the  complainants  in 
accordance  with  the  report,  giving  the  right  to  collect  the  de- 
ficiency out  of  further  assets  if  any  were  discovered.  An  appeal 
was  prosecuted.  The  Court  of  Appeals  affirmed  the  decree, 
24  App.  D.  C.  673,  with  a  slight  modification,  rendered  neces- 
sary by  the  allowance  of  an  increased  charge  against  Erie  H. 
Turner.  The  Court  of  Appeals,  in  its  opinion,  in  effect  ex- 
pressed views  similar  to  those  which  had  been  stated  in  the 
opinion  of  the  court  below  and  in  the  report  of  the  auditor. 
The  receipt  of  Thomas  M.  Tirnier  was  disregarded.  Taking 
into  consideration  the  testimony,  the  paper  alleged  in  the  bill 
as  a  list  was  treated  as  being  all  in  the  handwriting  of  Tracy 
and  as  being  but  a  single  document,  and,  therefore,  as  fixing 
the  amoimt  for  which  the  estate  of  Tracy  was  accoimtable. 

Mr.  Clarence  R.  WUson  and  Mr.  Nathaniel  Wilson  for  ap- 
pellants: 
The  payment  of  November  30,  1888,  by  Tracy  to  Turner 


Digitized  by  CjOOQ IC 


204  OCTOBER  TERM,  1905. 

Argument  for  Appellants.  202  U.  S. 

was  made  at  the  request  and  by  reason  of  the  representations 
of  Turner  and  was,  on  Tracy's  part,  made  m  good  faith  and 
not  with  the  purpose  of  personal  profit.  Turner  was  clerk  of 
a  court  in  Louisiana  and  his  statements  were  made  with  ap- 
parent authority.  There  were  no  debts  of  the  estate  and  there 
was  no  occasion  for  administration. 

According  to  the  laws  of  Louisiana,  Thomas  M.  Turner,  as 
father  of  the  complainants,  had  the  right  to  the  possession  and 
enjo3nnent  of  the  estates  of  his  minor  children  during  their 
minority.  Revised  Civil  Code  of  Louisiana,  1870,  in  force  in 
1888;  Book  I,  tit.  7,  ch.  6,  under  the  heading  ^^  Paternal  au- 
thorUy;  "  §§221-224;  Book  II,  tit.  3;  §§633,  640,  560,  589. 

These  provisions  of  the  Code  are  construed  and  explained 
in  the  following  cases:  Cleveland  v.  Sprowl,  12  Rob.  172;  Handy 
V.  Parkinson,  10  La.  Ann.  92;  Greenwood  v.  City  of  New  Orleans, 
12  La.  Ann.  426;  Snmo  v.  Copley,  3  La.  Ann.  610;  Renfroe  v. 
Gates,  7  La.  Ann.  569;  Succession  of  Allan,  48  La.  Ann. 
1240. 

A  volimtary  payment  by  a  person  having  in  his  hands  funds 
belonging  to  persons  living  in  a  foreign  jurisdiction  is  valid,  if, 
according  to  the  laws  of  that  jurisdiction,  the  person  to  whom 
the  payment  was  made  had  the  right  to  receive  the  money; 
and  a  receipt  given  by  such  person  is  a  valid  discharge  and 
acquittance  to  the  person  so  paying  the  money. 

The  principle,  that  administration  when  had  at  all  must  be 
had  within  the  jurisdiction  in  which  a  testator's  will  is  filed, 
or  within  the  jurisdiction  in  which  his  property  was  situated, 
has  no  application  to  the  present  case. 

Courts  look  with  favor  upon  the  private  settlement  of  es- 
tates, where  there  are  no  debts  or  where  the  claims  of  creditors 
are  satisfied.  Akin  v.  Akin,  78  Georgia,  24;  McCracken  v. 
McCaslin,  60  Mo.  App.  86;  Roberts  v.  Messenger,  134  Pa.  St. 
298;  Foote  v.  Foote,  61  Michigan,  181;  FUbey  v.  Carrier,  45 
Wisconsin,  469;  Burton  v.  Brugier,  30  La.  Ann.  479. 

A  voluntary  payment  to  a  foreign  executor  is  a  good  dis- 
charge to  the  person  making  the  payment,  even  as  against  a 
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subsequent  demand  by  an  executor  appointed  by  the  court  in 
the  jurisdiction  in  which  the  property  was  situated.  DooliUle 
V.  Levris,  7  Johns.  Ch.  46;  Williams  v.  Storrs,  6  Johns.  Ch.  353; 
Parsons  v.  Lyman,  20  N.  Y.  103;  JBank  v.  Sharp,  53  Mary- 
land, 521;  WiUdns  v.  ElliU,  9  Wall.  740;  Rand  v.  Hvbbard,  4 
Met.  252;  HiUchins  v.  Bank,  12  Met.  421;  Stevens  v.  Gaylord, 
11  Massachusetts,  256;  Trecothick  v.  Austin,  4  Mason,  6,  33; 
Mackey  v.  Coze,  18  How.  104. 

Mr.  William  G.  Johnson  for  appellees: 

The  payment  by  Tracy  to  Turner  was  not  a  discharge,  be- 
cause a  payment  to  anyone  other  than  the  party  entitled  or 
to  his  agent  is  no  payment  in  law.  Agency  can  only  arise  by 
contract  or  operation  of  law.  The  appellees  made  no  such 
contract  and  could  make  none,  because  they  were  all  minors 
and  he  had  never  been  appointed  their  guardian,  and  his  only 
relation  to  them  was  the  natural  one  of  father.  The  fact  that 
Thomas  M.  Turner  was  the  father  of  the  complainants  is  im- 
material. Pa3nnent  to  him  was  no  better  than  to  a  stranger. 
Dagley  v.  Tolferry,  1  P.  Wms.  285;  Cooper  v.  Thornton,  3 
Brown's  Ch.  Cas.  96;  Miles  v.  Kaigler,  10  Yerg.  10;  Perry  v. 
Carmichael,  95  Illinois,  519.  See  also  Tripp  v.  Gijford,  155 
Massachusetts,  111;  P.  C,  C,  &  St.  L.  Ry,  v.  Haley,  170  Illinois, 
610. 

Thomas  Timier  had  no  power  under  Louisiana  laws  to  re- 
ceive payment. 

He  was  not  a  "natural  tutor,"  as  he  describes  himself  in 
signing  the  receipt.  At  that  time  his  wife,  the  mother  of  the 
children,  was  living  and  the  parents  were  not  divorced.  Dur- 
ing the  marriage  there  cannot  be  a  "  natural  tutor. "  State  v. 
Parish  Judge  of  Orleans,  6  La.  Rep.  363. 

Turner  never  complied  with  requirements  of  Louisiana  law 
made  a  condition  precedent  to  the  right  of  possession.  It  is 
not,  therefore,  in  the  character  of  "tutor"  that  he  could  ac- 
quire any  rights  to  the  estate  of  his  minor  children,  but  this 
right  is  claimed  for  him  as  "  usufructuary."    Arts.  223,  224, 


Digitized  by  CjOOQ IC 


206  OCTOBER  TERM,  1905. 

Opinion  of  the  Court.  202  U.  S. 

540,  557-560,  La.  Code.  See  also  art.  3350  added  by  the 
act  of  1869;  Succession  of  Arland,  42  La.  Ann.  548. 

Louisiana  laws  have  no  application  to  property  without  the 
State.  If  Louisiana's  laws  of  permission  can  have  greater 
force  in  this  District  than  in  Louisiana,  then,  indubitably,  her 
laws  of  prohibition  upon  those  attempting  to  exercise  authori- 
ties imder  them  must  have  at  least  an  equal  force  here  with 
that  which  they  possess  in  Louisiana. 

According  to  the  decisions  of  the  highest  court  of  that  State, 
construing  its  own  statutes,  Thomas  Turner,  had  he  complied 
with  all  the  prerequisites  of  the  laws  of  Louisiana,  would  have 
been  without  power,  under  its  laws,  to  receive  property  situ- 
ated out  of  the  State.  Moise  v.  Life  Association,  45  La.  Ann. 
737. 

The  laws  of  Virginia,  the  domicil  of  the  testator,  control  and 
exclude  the  laws  of  Louisiana.  Harrison  v.  Nix&n,  9  Pet.  483. 
The  common  law  of  England  is  in  force  in  Virginia.  Va.  Code, 
1887,  §  2.    See  also  Cooper  v.  ThamUm,  3  Brown's  Ch.  Cas.  96. 

The  right  of  usufructuary  claimed  for  Thomas  Turner,  un- 
der the  laws  of  Louisiana,  in  this  case,  is  not  an  official  char- 
acter in  which  he  is  representative  of  the  Louisiana  legatees 
and  claims  the  legacy  in  their  behalf,  but  is  a  beneficial  interest 
in  himself,  in  right  of  his  parentage,  a  part  of  the  Louisiana 
law  of  domestic  relations,  applying  to  persons  and  property 
within  the  State,  and  can  clearly  have  no  application  to  prop- 
erty never  in  the  State.  Texas  and  Pacific  Ry.  Co.  v.  Humble, 
181  U.  S.  57. 

Mr.  Justice  WnrrE,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

As  no  reference  was  made  to  the  subject  in  the  opinions 
below  and  as  we  construe  the  argument  at  bar  as  not  seriously 
pressing  such  question,  we  assume,  for  the  purposes  of  the  case, 
the  right  of  the  complainants  to  maintain  under  the  averments 
of  their  bill  a  direct  action  or  suit  to  recover  the  fund  in  con- 
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troversy.  To  come  to  the  substantial  merits  we  summarily 
dispose  of  certain  preliminary  contentions.  First.  We  are  of 
opinion  that  upon  the  pleadings  and  proof  the  Court  of  Ap- 
peals did  not  err  in  holding  that  such  fiduciary  relation  existed 
between  Silas  H.  Turner  and  Philip  A.  Tracy  as  made  a  court 
of  equity  the  proper  fonun  to  seek  relief.  Second.  We  also 
think  that  under  the  circumstances  of  the  case  the  contention 
that  the  bill  should  be  dismissed  because  of  the  variance  be- 
tween the  allegations  and  the  proof  is  untenable. 

In  proper  sequence  the  questions  for  decision  are  threefold: 
First.  Was  the  transfer  of  the  property  of  the  estate  of  Silas 
H.  Turner  made  as  shown  on  the  receipt  given  to  Tracy  by 
Thomas  M.  Turner  as  the  representative  of  his  minor  children 
lawful  and  binding  upon  such  minors?  Second.  If  the  payment 
referred  to  was  binding  did  the  receipt  and  the  paper  contem- 
poraneously executed  by  Tracy,  in  connection  with  the  proof, 
establish  that  he  or  his  estate  was  liable  for  the  value  of  the 
investment  in  real  estate  shown  by  the  receipt  and  the  paper 
in  question  to  have  been  retained  in  the  control  of  Tracy? 
Third.  Did  the  receipt,  if  binding,  and  the  paper  in  connection 
with  it,  embrace  all  the  property  held  by  Tracy  as  the  trustee 
of  Silas  H.  Turner,  or,  in  other  words,  did  Tracy  at  the  time  the 
receipt  was  given  honestly  account  for  the  property  in  his 
hands,  or  did  he  fraudulently  retain  for  his  own  benefit  a  large 
amount  of  property  of  the  estate  which  should  have  been  paid 
over  and  for  which  Tracy  or  his  estate  is  therefor  liable? 

Whilst  in  logical  order  the  questions  for  decision  are  as  stated, 
we  shall  consider  them  inversely.  In  other  words,  we  shall 
first  dispose  of  the  alleged  fraudulent  retention  by  Tracy  of  a 
large  portion  of  the  trust  fund  at  the  time  he  made  the  payment 
and  transfer  of  property  to  Thomas  M.  Turner  as  the  repre- 
sentative of  his  minor  children.  We  do  this  because  the  charge 
of  conspiracy  and  fraud  as  pressed,  not  only  in  the  argument 
at  bar,  but  in  the  opinions  below,  was  treated  as  affecting  the 
question  of  the  binding  nature  of  the  transfer  made  by  Tracy 
to  Turner;  and  by  first  disposing  of  that  branch  of  the  case 
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we  shall  in  a  great  measure  disentangle  the  question  of  the 
binding  efficacy  of  the  transfer  and  payment  to  Thomas  M. 
Turner  from  the  alleged  fraud. 

It  will  be  useful,  before  particularly  considering  the  facts 
upon  which  the  alleged  fraud  on  the  part  of  Tracy  inmiediately 
depends,  to  state  the  antecedents  of  Tracy  and  of  the  two 
Turners,  the  dealings  between  them  and  the  results  which 
followed  therefrom,  so  far  as  they  are  uncontroverted. 

Philip  A.  Tracy  was  bom  in  Fauquier  County,  Virginia,  in 
1835.  He  was  living  in  Washington  soon  after  the  close  of  the 
Civil  War,  was  a  bookkeeper  in  a  mercantile  house,  and  later 
became  an  employ^  of  the  Post  Office  Department,  and  so  con- 
tinued, if  not  to,  at  least  up  to  a  short  time  prior  to,  his  death. 
He  never  married.  As  far  as  it  may  be  inferred  from  the  testi- 
mony in  the  record,  taking  no  present  concern  of  the  charges 
of  fraud  made  in  the  bill,  the  conviction  is  irresistibly  con- 
veyed to  our  minds  that  Tracy  was  a  reasonably  intelligent, 
moral,  industrious  and  circumspect  person,  of  a  religious 
tendency  of  mind,  careful  in  money  matters,  particular  as  to 
details  and  of  a  kindly,  though  somewhat  eccentric,  nature. 

Silas  H-  Turner  was  also  a  native  of  Virginia,  and  whilst 
little  is  shown  by  the  record  of  his  antecedents  and  character, 
it  is  established  that  he  was  also  a  man  of  thrift  and  of  some 
business  capacity,  having  been  at  one  time  a  railroad  agent, 
a  dealer  in  merchandise  and  cattle,  a  clerk  and  an  accountant, 
accustomed  to  the  settlement  of  estates.  Between  Tracy  and 
Turner  there  existed  an  association  and  friendship,  taking  its 
origin,  if  not  in  a  boyhood  acquaintance,  at  least  one  that 
related  back  to  many  years  before  the  death  of  Turner.  As 
a  result  of  this  friendship  Turner,  trusting  in  the  capacity  and 
integrity  of  Tracy,  began  in  1871  to  confide  his  savings  to  the 
latter  for  investment.  Tracy,  loaning  money  upon  the  security 
of  real  estate,  was  first  in  the  habit,  when  a  loan  was  made,  of 
sending  the  notes  of  the  borrowers  to  Turner,  who,  as  the  in- 
terest payments  were  about  to  fall  due,  would  send  the  notes 
to  Tracy  to  have  payments  of  interest  credited  thereon.    After 
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a  time  this  practice  of  sending  and  returning  the  notes  became 
irksome,  and  Tmner  sent  the  notes  to  Tracy,  who  thereafter 
kept  them  in  his  custody.  As  money  came  into  the  hands 
of  Tracy,  either  from  the  payments  of  principal  or  of  interest 
upon  the  notes,  he  reinvested  the  money  in  other  notes,  send- 
ing Turner  a  memorandum  of  the  new  investments  as  made. 
There  is  nothing  produced  either  from  the  papers  of  Tracy  or 
of  Turner  showing  that  formal  accounts  were  ever  exchanged 
between  the  parties.  Certain  it  is,  that  on  April  30,  1898, 
Turner  was  in  Washington  and  in  personal  communication  with 
Tracy.  At  the  desk  of  Tracy  in  the  Post  Office  Department, 
at  the  request  of  Turner,  the  will  probated  as  mentioned  in 
the  statement  of  facts  was  written  by  Tracy  for  Turner,  and 
by  the  latter  executed.  How  long  Turner  remained  in  Wash- 
ington at  this  time  the  record  does  not  disclose,  nor  does  it 
accurately  show  his  movements  or  exhibit  any  letters  passing 
between  Tracy  and  Turner  from  the  time  of  the  making  of  the 
will  up  to  the  death  of  Turner. 

Some  time  during  the  summer  of  1888  Timier — an  ill  man, 
sufifering  with  Bright's  disease — went  to  the  residence  of 
Mrs.  Rust,  a  niece,  living  in  Fauquier  Coimty,  Virginia,  near 
Warrenton,  where  he  remained  until  his  death  on  Septem- 
ber 21, 1888.  At  his  death  Turner  left  surviving  him  a  maiden 
sister,  who  lived  in  Frederick,  Maryland,  Miss  Henrietta  Tur- 
ner; a  brother  Thomas  M.  Turner,  living  in  Minden,  Louisiana, 
and  various  nephews  and  nieces,  children  of  deceased  brothers 
and  sisters. 

Between  Thomas  M.  Turner,  the  brother  living  in  Louisiana, 
and  Silas  H.  Turner,  it  would  seem,  there  had  been  little  or  no 
intercourse  for  more  than  thirty  years,  Thomas  having  left 
Virginia  when  quite  a  young  man.  Notified  of  the  serious 
illness  of  his  brother,  Thomas  M.  Turner,  about  a  month  and 
a  half  before  the  death  of  Silas,  came  to  the  house  of  Mrs.  Rust 
and  there  remained  until  the  death.  Thomas  M.  Turner  had 
had  at  that  time  quite  a  varied  experience  of  men  and  affairs. 
Leaving  Virginia  as  a  youth  he  went  to  Memphis,  Tennessee, 
VOL.  cxrii  -14 
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for  the  purpose  of  establishing  a  school.  Not  succeeding  there 
he  went  to  Missouri  and  became  a  bookkeeper  for  a  commercial 
firm.  At  the  outbreak  of  the  war  he  joined  the  Confederate 
army.  At  its  termination  he  established  himself  at  Minden, 
Louisiana,  and  began  merchandising,  and  also  operated  a 
steamboat  landing.  He  married,  bought  a  farm  near  the  town 
of  Minden,  where  he  lived,  and  was  for  a  year  bookkeeper  for 
a  large  business  house;  afterwards  became  a  division  super- 
intendent of  education;  was  subsequently  a  clerk  of  the  state 
District  Court — a  court  of  unlimited  general  jurisdiction;  was 
the  parish  treasurer  and  treasurer  of  the  school  board;  for  a 
time  served  as  a  justice  of  the  peace,  worked  for  lawyers  in 
making  up  legal  accounts,  prepared  the  collectors'  tax  dupli- 
cates, etc.;  afterwards  became  deputy  clerk,  and  held  the 
latter  office  at  the  time  he  was  called  to  Virginia  on  account 
of  the  illness  of  his  brother.  At  the  time  he  came  to  Virginia 
he  left  at  Minden  his  wife  and  five  children,  all  minors  and 
the  issue  of  the  marriage,  the  youngest  being  an  infant,  who 
lived  but  a  comparatively  short  time.  The  names  and  dates  of 
birth  of  the  other  children  were  as  follows:  Erie  H.,  bom  on 
October  21,  1868;  Wilmer,  born  on  October  11,  1875;  Ashby, 
bom  on  Febmary  3,  1880,  and  Lunette,  bom  on  December  19, 
1882. 

Omitting  reference  to  the  controverted  question  as  to  what 
passed  between  Silas  and  Thomas  preceding  the  death  of  the 
former,  certain  it  is  that  after  the  death  of  Silas  there  was  found 
in  a  trunk  belonging  to  him  some  few  personal  effects,  the  will 
which  was  afterwards  probated,  and  an  envelope  containing 
papers — the  so-called  list  set  out  in  the  bill  and  referred  to  in 
the  report  of  the  auditor  and  in  the  opinion  of  the  Court  of 
Appeals. 

On  September  28,  1888,  Thomas  M.  Tumer  came  to  Wash- 
ington, and  in  company  with  Eppa  Hunton,  Jr.,  Esq.,  a  mem- 
ber of  the  Virginia  bar,  had  an  interview  with  Tracy.  What- 
ever took  place  at  this  interview  forms,  we  think,  one  of  the 
principal  controversies  of  the  case,  and  we  shall  have  occasion 
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hereafter  to  fully  advert  to  it.  Certain  it  is  upon  that  day 
Turner  received  from  Tracy  in  cash  a  little  over  four  hundred 
dollars,  and  Turner  returned  to  Virginia.  From  that  time 
(September  28,  1888)  up  to  November  26,  1888,  except  a 
letter  written  by  Tracy  to  Turner  on  October  10,  1888,  there 
is  nothing  in  the  record  showing  any  relations  between  Tracy 
and  Turner  concerning  the  property  in  the  hands  of  Tracy. 
On  the  date  last  named  (November  26,  1888)  Mr.  Hunton 
offered  the  will  of  Silas  H.  Turner  for  probate  in  the  County 
Court  of  Fauquier  CJounty;  a  commission  was  issued  to  take 
the  testimony  of  Tracy  and  the  other  attesting  witness  to 
the  will,  and  the  commission  was  executed  on  November  28, 
in  the  city  of  Washington,  immediately  taken  to  War- 
renton,  and  on  the  same  day  the  will  was  admitted  to 
probate. 

The  next  day,  after  the  probate  of  the  will.  Turner  ap- 
peared in  Washington  and  called  upon  Tracy.  Tracy  handed 
to  Turner  a  list  of  the  notes,  cash  and  other  property  in  his 
possession,  which  he  proposed  to  turn  over  as  belonging  to 
the  estate  of  Silas  H.  Turner.  Turner  took  the  list  and  ex- 
amined it  overnight,  returned  the  next  morning,  received  the 
notes  and  the  additional  cash  mentioned  in  the  receipt,  and 
as  to  a  piece  of  real  estate  specified  in  the  list  received  the 
following  certificate  from  Tracy: 

"I  hereby  certify  that  I  have  invested  three  thousand  six 
hundred  dollars  ($3,600.00)  in  ground  on  Maryland  avenue 
between  9th  and  10th  streets  N.  E.,  at  thirty-five  cents  per 
square  foot,  and  that  Silas  H.  Turner  is  entitled  to  one-half 
of  the  proceeds  derived  from  the  sale  of  the  same,  after  de- 
ducting the  cost  of  grading,  subdividing  and  examining  titles, 
etc. 

"Philip  A.  Tracy." 

The  entire  question  of  fraud  on  the  part  of  Tracy  depends 
upon  the  statements  of  Turner  as  to  what  took  place  between 
himself  and  Tracy  when  he  gave  the  foregoing  receipt,  and  as 
to  the  conduct  of  the  latter  concerning  the  so-called  list  which 
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has  been  previously  referred  to.    This  we  shall  consider  when 
we  come  to  the  controverted  questions. 

At  the  suggestion  of  Tracy  the  notes  covered  by  Turner's 
full  receipt  were  placed  in  a  bank  at  Washington  for  collection, 
Tracy  introducing  Turner  to  the  bank  and  assisting  him  in 
opening  the  account.  Turner  went  to  Virginia,  with  some  of 
the  cash  received  paid  the  funeral  expenses  and  the  debts  of 
his  brother,  took  his  sister  and  a  niece  with  him  to  Louisiana, 
and  from  Louisiana  he  went  to  Texas  with  his  family  and  also 
with  the  sister  and  niece  just  referred  to.  In  Texas,  Turner 
bought  a  lot  in  a  town  called  Vernon,  boarded  his  family  until 
he  built  and  furnished  a  house,  bought  and  partially  paid  for 
a  ranch  consisting  of  six  hundred  and  forty  acres  and  equipped 
it  with  stock  and  machinery.  In  the  summer  of  1890  he 
brought  this  entire  family  to  Virginia,  leaving  his  son  Erie  H., 
who  had  then  become  of  age,  on  the  farm  in  Texas  as  manager. 
He  bought,  in  his  own  name,  a  house  and  lot  in  Front  Royal, 
Virginia,  the  possession  of  which  he  turned  over  to  his  niece, 
Mrs.  Rust,  telling  her  that  it  was  hers,  and  that  it  was  done 
in  accordance  with  directions  given  before  his  death  by  his 
brother  Silas.  Whilst  in  Virginia  he  visited  Washington  and 
saw  Tracy.  In  the  fall  of  1890  Turner  went  to  Texas,  leaving 
his  family  in  Virginia.  He  remained  in  Texas  but  a  short  time, 
coming  back  to  Virginia  either  in  the  late  fall  of  1890  or  early 
winter  of  1891.  In  February,  1891,  he  drew  on  the  proceeds 
of  the  notes  which  had  been  deposited  a  check  for  the  sum 
of  forty-eight  hundred  dollars  and  carried  the  money  away 
on  his  person,  stating  in  his  testimony  that  one  reason  why 
he  did  so  was  that  he  did  not  want  the  heirs  in  Virginia  to 
know  where  the  property  was;  that  he  was  trying  to  keep 
it  concealed  as  much  as  he  could;  that  he  was  managing  his 
own  aflfairs  and  did  not  want  anybody  to  know  anything  about 
it,  and  that  he  was  trying  to  get  the  money  away  from  Wash- 
ington entirely.  In  April,  1891,  Erie  H.  Turner,  the  son,  left 
the  farm  in  Texas  and  came  to  Virginia.  He  visited  Wash- 
ington with  the  father,  who  introduced  him  to  Tracy.    The 
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father  paid  the  son  out  of  the  proceeds  of  the  notes  m  bank 
twelve  hundred  dollars,  and  delivered  to  him  two  of  the  notes 
previously  turned  over  by  Tracy,  which  had  not  been  col- 
lected, of  the  face  value  of  $525.  The  father  testified  that  this 
payment  to  the  son  was  made  on  account  of  some  small  in- 
debtedness which  he  owed  the  son  for  money  received  for 
safekeeping  from  him  whilst  a  boy  and  in  discharge  of  a  debt 
which  the  father  declared  he  owed  the  son  for  managing  the 
farm,  which  it  had  been  agreed  was  to  be  compensated  for 
by  a  half  interest  in  the  proceeds  of  two  crops.  One  of  the 
crops  had  been  harvested  and  the  other  was  still  on  the  land 
and  ungathered  when  the  settlement  was  made. 

From  the  date  of  the  delivery  by  Tracy  to  Turner  of  the 
notes  to  the  time  of  the  payment  made  to  Erie  H.  Tiuner,  as 
just  stated,  all  the  notes  delivered  by  Tracy  to  Turner  and 
deposited  to  the  credit  of  the  latter  had  been  paid,  principal 
and  interest,  except  the  two  which  were  turned  over  to  Erie 
H.  Turner  on  the  alleged  settlement  with  the  father.  During 
this  time  the  record  shows  letters  written  by  Tracy  to  Turner 
of  a  friendly  character,  advising  Turner  concerning  the  progress 
of  the  collections,  and  suggesting  business  methods  for  over- 
coming difficulties  which  arose,  without  the  sli^test  inti- 
mation in  any  of  the  letters  that  there  was  in  Tracy's  mind 
even  an  impression  of  a  difference  between  himself  and  Turner, 
or  that  Tracy  supposed  that  there  was  any  claim  against  him 
resulting  from  the  transfer  which  had  been  made  to  Turner 
on  November  30,  1888,  except  as  indicated  on  the  receipt 
then  signed  by  Turner  and  the  accompanying  certificate  relative 
to  the  Maryland  avenue  lots. 

As  the  consequence  of  the  settlement  made  with  Erie  H. 
Turner,  practically  all  that  remained  of  the  money  coming 
from  the  proceeds  of  the  notes  delivered  by  Tracy  to  Turner 
had  been  checked  out  by  Turner,  and  it  is  true  to  say  that  the 
record  leaves  no  question  that  in  effect  substantially  all  the 
family  living  and  traveling  expenses,  the  disbursements  for 
the  residence  lot  in  Texas,  the  cost  of  the  erection  and  the 
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furnishing  of  the  dwelling,  the  cost  of  the  farm  and  of  fencing, 
and  for  stock  and  machinery  bought  for  use  thereon,  had  been 
defrayed  out  of  the  fund  transferred  by  Tracy,  as  also  the  cost 
of  the  Virginia  residence  bought  for  Mrs.  Rust,  and  various 
gifts  of  money  made  by  Turner  to  nieces  and  nephews. 

Not  only  during  the  period  whilst  the  notes  were  being 
collected  by  the  bank  for  the  account  of  Turner  and  he  was 
drawing  out  the  proceeds — indeed  up  to  shortly  before  the 
bringing  of  this  suit — ^Timier  swore  that  he  intentionally  con- 
cealed from  his  wife  and  children,  and  from  everybody  con- 
cerned, the  fact  that  his  brother's  will  had  been  made  in  favor 
of  the  children,  or  that  he  had  received  under  that  will  any 
property  belonging  to  them.  His  testimony  on  this  subject 
is  so  vital  to  the  cause  that  we  quote  it. 

On  his  direct  examination  he  was  interrogated  and  answered 
as  follows: 

"Q.  You  stated  the  other  day  that  while  you  were  East 
in  the  fall  of  1888,  at  the  time  of  your  brother's  death,  you 
wrote  home  to  your  wife  during  that  absence?    A.  Yes,  sir. 

"Q.  I  want  to  know  whether  or  not  you  told  your  wife  in 
any  of  your  letters  of  the  fact  that  your  brother  had  left  an 
estate?    A.  I  think  I  did.    I  am  not  positive. 

"Q.  I  want  you  to  state  whether  or  not  you  told  her  that 
he  had  by  his  will  left  the  property  to  your  children?  A.  I 
did  not  tell  her  that. 

"Q.  Was  that  omission  intentional  or  accidental?  A.  It 
was  intentional,  sir. 

"Q.  After  your  return  to  Louisiana,  after  your  brother's 
death,  when  did  you  and  your  family  leave  there?  A.  We  left 
there  in  the  summer  of  1889. 

"Q.  Up  to  that  time  had  you  told  anybody  of  the  character 
and  contents  of  your  brother's  will?  A.  No  one,  sir,  except 
Mr.  Hunton." 

On  cross-examination  the  witness  testified  as  follows: 

"Q.  Did  you  within  a  few  days  after  signing  that  write  to 
your  wife  and  tell  her  that  your  brother  had  left  his  property 
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to  you?  A.  I  don't  think  I  did,  sir.  I  can't  say  that  I 
did.  I  have  no  memory  of  writing  such  a  thing.  I  may  have 
written  to  her  that  my  brother  had  left  property  to  us.  I 
don't  know  what  I  wrote.  It  has  been  a  long  time,  and  I 
can't  tell  you. 

"Q.  Did  you  write  to  her  in  such  a  way  as  to  conceal  from 
her  the  truth,  and  intend  to  do  so?  A.  I  didn't  intend  that 
my  children  should  know  the  property  was  left  to  them. 

"Q.  Why?  A.  Well,  sir,  it  was  my  opinion  that  it  would 
not  be  well  for  them  to  know  it. 

^r  ^h  ^h  ^h  ^r  ^h  ^h  ^F 

"Q.  When  did  your  wife  first  know  the  terms  of  the  will 
of  your  brother?    A.  I  don't  know,  sir. 

"Q.  When  did  you  first  communicate  to  her  the  fact  that 
you  had  obtained  the  property  or  the  estate  of  your  brother? 
A.  I  never  communicated  it  to  her,  sir. 

"Q.  And  she  never  knew  it?  A.  I  don't  know  whether  she 
knew  it  or  not,  but  I  never  told  her. 

"Q.  Do  you  know  that  she  did  know  at  any  time?  A.  I 
can't  tell  you,  sir.    I  don't  know  that  she  did. 

"Q.  Did  you  intentionally  conceal  the  fact  from  your  wife 
that  you  had  received  the  estate  of  your  brother?  A.  I  guess 
I  did,  sir,  intentionally. 

"Q.  And  never  up  to  the  present  time  have  you  ever  told 
her  that  you  did  receive  yoiu-  brother's  estate?  A.  Oh,  I  don't 
remember  whether  I  had  or  not.    I  couldn't  say  positively,  sir. 

"Q.  Have  you  any  knowledge  yourself  as  to  the  time,  or 
any  time  before  the  bringing  of  this  suit,  when  she  knew  that 
you  had  and  had  received  your  brother's  estate?    A.  No,  sir. 

"Q.  You  cannot  say?    A.  I  can't  say." 

Erie  H.  Turner,  the  son,  after  his  introduction  to  Tracy, 
evidently  inquired  from  Tracy  concerning  the  estate  of  Silas 
Turner,  a^id  he  expressly  declares  that  Tracy  then  informed 
him  that  the  property  had  been  left  to  the  children,  and  also 
told  him  of  the  investment  in  his  hands  arising  from  the 
Maryland  avenue  lots.    It  is  plainly  to  be  inferred  that  Erie 
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Turner  communicated  this  fact  to  his  mother,  and,  whilst 
there  is  no  direct  proof  as  to  her  consequent  interference,  H  is 
inferable  that  both  the  mother  and  the  son  questioned  the 
right  of  Tracy  to  make  further  pasnnents  to  Thomas  M.  Turner. 
Undoubtedly,  shortly  thereafter,  Thomas  M.  Turner  called 
upon  Tracy  to  pay  over  the  proceeds  arising  from  the  Mary- 
land avenue  lots  investment,  which  Tracy  refused  to  do  be- 
cause of  legal  advice  which  he  had  received,  unle^  Turner 
would  qualify  as  an  administrator,  which  he  declined  to  do. 
It  is  also  inferable  that  Erie  H.  Turner  at  that  time  made  some 
demand  upon  the  father  concerning  the  estate,  since  the  latter 
gave  to  him  an  order  on  Tracy  for  about  twenty-five  hundred 
dollars,  delivering  to  the  son  the  certificate  as  to  the  invest- 
ment in  real  estate,  which  had  been  made  by  Tracy  and  given 
to  Turner  at  the  time  of  the  transfer  on  November  30,  1888. 
Erie  H.  Timier  did  not  return  to  Texas,  but  remained  East, 
occasionally  visiting  Washington  and  calling  upon  Tracy, 
receiving  money  from  him  and  corresponding  with  him  from 
time  to  time  in  the  most  friendly  way. 

Thomas  M.  Turner  having  exhausted  the  proceeds  of  the 
notes  which  he  had  received  from  Tracy,  never  again  came 
in  personal  contact  with  the  latter.  He  went  to  Texas,  leav- 
ing his  family  in  Virginia.  In  January,  1893,  under  a  power 
of  attorney,  he  sold  the  farm  near  Minden,  which  he  had  trans- 
ferred in  1870  to  his  wife.  The  expressed  consideration  for  the 
sale  on  behalf  of  the  wife  was  one  thousand  dollars.  In  Janu- 
ary, 1894,  Turner  went  to  Virginia  and  took  his  family  back 
to  Texas.  In  September,  1894,  Turner  and  his  wife  executed 
and  put  of  record  a  deed  conveying  to  Wilmer,  Ashby  and 
Lunette  Turner  the  Texas  farm,  tmd  reciting  as  the  considera- 
tion thereof  "the  simi  of  $6,400  to  me  in  hand  paid  by  PhUip 
A.  Tracy,  executor  of  the  last  will  and  testament  of  ijay  de- 
ceased brother,  Silas  H.  Turner,  in  trust  for  the  use  and  bwefit 
of  my  children,  viz.,  Wilmer  Turner,  Ashby  Turner  and  Lunette 
Turner,  minors,  which  said  trust  fund  together  witJi  other 
similar  trust  funds  was  turned  over  to  n\e  without  bonds  and 
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have  been  used  by  me  for  my  own  use  and  benefit,  said  con- 
sideration being  in  payment  of  so  much  of  said  trust  fund." 

It  appears  that  the  land  embraced  in  the  farm  had  originally 
been  acquired  by  the  grantor  of  Thomas  M.  Turner  as  school 
land  from  the  State  of  Texas.  Turner  failing  to  pay  the  sixty 
dollars  interest  due  on  deferred  payments,  the  land  became 
forfeited  to  the  State.  Subsequently  Turner  repurchased  it 
from  the  State  at  a  reduced  value,  viz.,  one  dollar  per  acre. 
In  August,  1896,  having  previously  mortgaged  the  dwelling 
house  property  in  Vernon,  Turner  and  his  wife  conveyed  said 
property  to  the  mortgage  creditor  in  cancellation  of  the  then 
existing  indebtedness.  At  about  this  time  Mrs.  Turner  wrote 
Tracy,  asking  for  money.  Her  letter  is  not  in  the  record,  but 
the  reply  of  Tracy  (copied  in  the  margin  ^)  clearly  shows  that 
the  letter, was  a  request  from  Mrs.  Turner  to  him  to  pay  the 
proceeds  of  the  Maryland  avenue  lots  referred  to  in  the  re- 
ceipt and  embraced  by  the  certificate  already  referred  to.    A 

1  Washington,  D.  C,  Aug.  21,  1894. 

Dear  Mrs.  Turner:  I  was  out  of  the  city  and,  therefore,  did  not  get  your 
letter  until  yesterday.  I  could  not  comply  with  your  request.  There  is  no 
money  in  my  hands  belonging  to  the  estate  of  S.  H.  Turner. 

After  you  and  Erie  raised  a  fuss  because  he  had  not  gotten  his  share,  I 
became  alarmed  and  consulted  a  lawyer,  and  he  advised  me  not  to  turn  over 
another  dollar  of  the  estate  money  until  Mr.  Turner  qualified  for  the  full 
amount  of  the  estate.  I  informed  your  husband  of  the  fact,  and  he  de- 
clined to  qualify  (the  bond  would  be  over  $50,000)  and  he  and  Erie  agreed 
that  I  should  invest  the  money  so  that  it  might  be  earning  something  while 
in  my  hands. 

I  then  invested  the  money  in  what  was  then  good  real  estate  paper,  but 
the  panic  came  on  last  year,  the  endorser  of  the  notes  failed  in  business, 
and  the  land  has  depreciated  in  value,  so  that  if  it  were  sold  now  I  do  not 
think  it  would  bring  half  the  amount  of  the  notes.  I  have  over  $1,400  of 
my  money  in  the  same  land.  If  times  should  ever  get  good  again  (which 
I  doubt)  the  land  would  be  ample  security  for  the  notes.  I  have  let  Erie 
have  some  $600  of  my  funds  since  I  invested  the  estate  money,  but  I  can- 
not see  my  way  clear  to  increase  the  amount  in  such  times  as  these.  I 
was  surprised  at  his  coming  North,  without  money,  in  such  times  as  t^ese. 
He  and  his  father  knew  the  condition  of  the  estate  money,  and  t  had  twice 
advised  him  not  to  come  until  times  got  better.  He  told  me  he  had  over 
$2,000  loaned  out  in  Vernon,  and  that  after  July  he  would  have  money. 
Yours  truly,  etc.,  Philip  A.  Tract. 
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letter  written  by  Tracy  to  Mrs.  Turner  five  months  afterwards 
manifests  his  kindly  interest  in  the  welfare  of  the  family  and 
renders  greater  the  certitude  that  no  thought  was  in  Tracy's 
mind  that  the  parties  deemed  that  he  had  perpetrated  a  fraud 
upon  them  or  that  they  had  any  claim  upon  him  otherwise  than 
in  respect  of  the  Maryland  avenue  lots  investment.  And  this 
is  entirely  corroborated  by  the  intimate  and  friendly  letters 
written  by  Erie  Turner  to  Tracy  up  to  a  short  period  before 
his  death,  which  shows  clearly  that  Erie  Turner  considered 
that  Tracy  was  accountable  only  for  the  lots  referred  to,  and 
that  he,  Erie  Turner,  had  received  more  than  his  share  of  the 
same.  One  of  such  letters — omitting  purely  irrelevant  matter 
— is  copied  in  the  margin.^ 

Evidently,  in  consequence  of  the  legal  advice  given  him  at 
the  time  objection  was  made  by  Erie  Turner  and  his  mother 
to  the  pasmaent  of  the  proceeds  of  the  Maryland  avenue  lots 
to  the  husband  and  father,  Tracy,  as  his  health  became  im- 
paired, grew  to  have  an  anxiety  concerning  the  technical 
legality  of  the  transfer  of  property  which  he  had  made  to 
Thomas  M.  Turner,  as  shown  by  the  receipt  of  November  30, 
1888;  and  as  a  consequence  he  had  prepared  the  statement  on 
that  subject  produced  by  his  executors.  From  1895  until  the 
death  of  Tracy  in  June,  1898,  the  record  does  not  contain  even 
the  slightest  proof  tending  to  show  any  demand  made  upon 
Tracy  or  a  suggestion  of  liability  concerning  the  fraud  and 
wrong  charged  in  the  bill  in  this  case.  That  bill,  as  we  have 
seen,  was  only  filed  in  1899,  after  the  death  of  Tracy. 

In  March,  1901,  Thomas  M.  Turner,  as  shown  by  his  testi- 

1  Phila.,  April  4th. 
Dear  Mr.  Tracy:  Yours  rec'd.  I  wrote  you  a  hurried  note  to  tell  you 
that  I  w'd  send  the  receipt  7  a.m.  to-morrow  per  instructions.  I  have  not 
been  well.  ...  A  friend  of  mine  told  me  that  as  you  had  paid  me 
more  than  i  of  the  balance  left  in  your  hands  this  should  clear  you,  as  the 
balance  would  go  to  the  other  children,  so  I  just  made  the  suggestion.  .  .  . 
Yours,  &  etc.,  E.  H.  Turner. 

P.  S. — If  you  write  or  wire  me  hurriedly  address  for  2  weeks  1820  Sus- 
quehanna Ave.     I  am  going  to  change  my  room  soon  but  will  let  you  know. 

E.  H.  T. 
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mony,  sold  the  Texas  farm.  The  following  is  a  statement  made 
by  Tmner  of  the  amount  claimed  to  have  been  realized  and  the 
disposition  made  by  him  of  such  proceeds: 

''I  sold  the  place,  and  the  consideration  was  $5,000.  There 
was  a  deed  of  trust  for  $400  on  the  property,  which  the  pur- 
chaser assumed.  I  owed  the  purchaser  $205.  That  from  the 
$5,000  left  $4,395.  I  paid  $200  in  debts  from  that,  which  left 
$4,195.  I  owed  my  wife  her  home  in  Louisiana  that  I  sold  in 
1893, 1  believe  $1,000,  and  eight  years'  interest  at  10  per  cent, 
which  is  the  legal  rate  in  Texas.  That  made  $1,800.  I  used 
of  my  wife's  individual  money,  about  the  year  1870,  $200. 
Interest  on  that  to  the  present  time  would  make  altogether 
$680.  That  would  be  $2,480  that  I  paid  my  wife,  that  was 
due  her.  That  left  $1,715.  I  owe  about  $100  in  small  debts 
there  that  I  will  have  to  pay  out  of  that,  which  would  leave 
$1,615  now  that  is  community  property  between  myself  and 
my  wife.  According  to  the  laws  of  Texas  she  would  be  en- 
titled to  half  of  it  and  I  half.    I  have  that  much  in  money." 

Explaining  why  he  appropriated  for  his  own  and  his  wife's 
benefit  the  proceeds  of  the  sale,  to  pay  his  alleged  debt,  despite 
the  conveyance  of  the  farm  previously  made  by  himself  and 
wife  to  the  minor  children,  Turner  declared  that  while  it  was 
the  same  farm  yet  that  it  had  become  forfeited  to  the  State 
and  he  had  reacquired  it  and  regarded  it  as  community  prop- 
erty belonging  to  himself  and  his  wife,  although  the  money 
which  had  been  originally  used  in  bu3dng  and  improving  the 
farm  had  come  from  the  proceeds  of  the  estate  of  his  brother 
and  belonged  to  the  children. 

With  these  facts  in  mind  we  come  more  directly  to  consider 
the  fraud  alleged  to  have  been  committed  by  Tracy  at  the  time 
he  made  the  transfer  of  property  and  took  the  receipt  of 
Thomas  M.  Turner.  The  principal  ground  upon  which  the 
auditor  and  both  courts  below  rested  their  conclusion  that 
Tracy  had  been  guilty  of  such  fraud  was  a  discrepancy  which 
it  was  assumed  existed  between  a  so-called  list  in  Tracy's 
handwriting  of  notes  in  his  hands,  which  list  had  been  found 
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among  the  effects  of  Silas  H.  Turner  at  his  death,  and  the  cor- 
rectness of  which  it  was  concluded  was  acknowledge  by  Tracy 
to  Thomas  M.  Turner  after  the  death  of  Silas  H.  Turner.  In 
approaching  the  question  of  fraud  we  bear  in  mind  the  rule 
that  where  both  courts  below  have  found  a  particular  state  of 
facts,  we  do  not  disregard  them  except  upon  the  conviction 
that  the  lower  courts  clearly  erred  in  their  conception  of  the 
weight  of  the  evidence.  Now,  coming  to  consider  the  evidence 
in  the  light  of  this  rule,  we  are  constrained  to  the  conclusion 
that  the  premise  upon  which  the  courts  below  acted,  that  is, 
the  existence  of  a  list  of  notes  left  by  Tracy,  is  without  any 
support  in  the  evidence,  and,  indeed,  rests  but  upon  a  mere 
mistaken  assumption. 

True  it  is  that  an  envelope  was  foimd  among  the  papers  of 
SUas  H.  Turner  with  an  indorsement  upon  it  in  the  hand- 
writing of  Tracy,  reading  as  follows:  ^' Notes  belonging  to 
S.  H.  Turner,  1888."  True  also  is  it  that  two  sheets  of  paper 
were  produced  with  memoranda  of  notes  upon  each  in  the 
handwriting  of  Tracy.  But  to  assmne  that  these  two  sheets 
were  one  list  made  by  Tracy  and  possessed  as  one  list  by 
Turner  at  the  time  of  his  death  is  to  disregard  the  uncontro- 
verted  fact  that  the  two  separate  sheets  did  not  in  and  of  them- 
selves, as  they  existed  at  the  death  of  Silas  H.  Turner,  neces- 
sarily import  that  they  constituted  a  single  document.  To 
treat  them  as  such  a  document  would  oblige  us  to  disregard 
the  uncontradicted  testimony  of  Thomas  M.  Turner  that  he 
brought  the  two  papers  together  so  as  to  cause  them  to  appear 
to  be  one  after  the  death  of  Tracy,  that  he  {daced  on  the  fir^t 
sheet  the  pencil  footing  and  the  line  above  the  same  and  on 
the  second  the  carrying  forward  of  the  same  footing  as  also 
the  new  footing  and  the  line  above  the  same,  by  which  alone 
on  the  face  of  the  sheets  apparent  unity  was  produced  between 
them.    We  copy  in  the  margin  *  the  two  sheets,  with  the 

1 S.  H.  Turner. 

Nov.    18, '82.     (W.  Z.  ParteUo)  paid $0,000  00 

Nov.      1,79.    Susan  W.  McNamee 1,700  00 
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additions  which,  as  above  stated,  were  made  after  the  death 
of  Silas  H.  Turner. 

So  far  as  the  face  of  these  separate  sheets  as  they  stood  at 
the  death  of  Silas  H.  Turner  indicate,  they  do  not  at  all  ex- 
clude the  implication  that  the  items  on  the  second  sheet  were 
but  the  statement  of  reinvestments  made  by  Tracy  of  money 
coming  into  his  hands  as  the  result  of  the  payment  to  him  of 
notes  which  were  enumerated  on  the  first  sheet.  Nor  on  the 
face  of  the  papers  does  the  fact  that  an  envelope  was  produced 
with  the  words  in  the  handwriting  of  Tracy  written  thereon 
''Notes  belongmg  to  S.  H.  Turner,  1888,"  necessarily  give  rise 
to  a  contrary  deduction.  For,  rum  constat  but  that  this  en- 
velope was  marked  by  Tracy  on  delivering  to  Silas  H.  Turner 
the  second  sheet,  or,  that  when  it  was  marked,  it  contained 

Jan.  19,  'SI.  Edwin  F.  Jones 1,000  00 

April  7,  75.  J.  H.  Hollidge 800  00 

March  22,  '84.  John  B.  Taylor 1,000  00 

March  22,  '84.  John  B.  Taylor 1,000  00 

July  12,  '81.  Flora  V.  Andrews  (2) 1,000  00 

June  6,  '85.  Jennie  J.  West 3,400  00 

April  3,  '85.  Caroline  Isdell  (2). 1,335  20 

Dec.  15,  *85.  Eliz.  V.  Lee 600  00 

Dec.  15,  '85.  Eliz.  V   I>ee 600  00 

Jan.  8, '86.  Mary  J.  Lewis  (3) 1,200  00 

Dec.  30,  '85.  John  L.  Carusi 1,350  00 

May  19.  '86.  Julius  Rehwold  (4) 2,200  00 

Dec.  24.  '85.  Rufus  A.  Morrison 1,500  00 

Oct.  30, '86.  John  B.  Avery  (4) 800  00 

Oct.  2, '86.  Thomas  R.  Benton  (15) 1,800  00 

June  1,  '86.  G.  H.  La  Fetra 1,036  90 

April  18,  87.  L.  A.  Grant 300  00 

Aug.  20, '85.  D.  B.  Groff 1,500  00 

(Footing  in  lead  pencil) 24,122  10 

Second  sheet. 

1888.                           Am't  for'd  (in  lead  pencil) 24,122  10 

Feb.  18.    C.  W.  Baldwin 2,500  00 

Jan.  27.    A.  H.  Nixon  (3) 1,350  00 

Mar.  12.    D.  B.  Groff » 1,000  00 

28,972  10 
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the  first  sheet  exhibiting  the  property  in  the  hands  of  Tracy 
at  the  beginning  of  the  year  1888.  When  the  course  of  busi- 
ness between  the  parties  as  stated  by  Tracy  in  the  memoran- 
dum addressed  to  his  executors  is  recalled,  the  greater  proba- 
bility is  not  only  that  the  two  sheets  were  not  received  by 
Silas  H.  Turner  at  one  time,  but  that  the  second  sheet  was  a 
mere  memorandum  of  investments  of  items  stated  on  the  first 
sheet.  The  mode  of  dealing  as  stated  by  Tracy  was  this:  He 
kept  the  notes  belonging  to  Turner  in  an  envelope.  Periodi- 
cally he  would  send  a  general  statement  to  Turner,  and  when 
sufficient  money  was  in  his  (Tracy's)  hands  arising  from  ac- 
cumulations of  interest  or  payment  of  a  note,  he  would  rein- 
vest and  send  or  give  Turner  a  memorandum  of  the  new  in- 
vestment. Now  the  condition  of  the  first  sheet  justifies  the 
presumption  that  it  related  to  a  general  statement  of  the  in- 
vestments in  the  hands  of  Tracy  at  the  end  of  the  year  1887. 
The  notes  on  this  sheet,  although  grouped  in  disregard  of 
chronological  order,  include  notes  dated  from  1875  to  and 
including  1887.  On  the  other  hand,  the  second  sheet  is  but 
an  enumeration  of  three  notes  executed  in  1888,  the  last  dated 
on  March  12.  This  second  sheet  in  no  way  corresponded, 
therefore,  to  a  general  statement  between  the  parties,  but  is 
exactly  responsive  to  the  conception  of  a  memorandiun  of 
reinvestments  made  in  accordance  with  the  custom  described 
by  Tracy.  And  by  comparison  of  some  of  the  items  on  the 
separate  sheets  cogency  is  added  to  the  reasonable  presumption 
that  the  second  and  separate  sheet  was  but  a  statement  of 
reinvestments  made  after  January  1,  1888.  Thus,  on  the  first 
sheet  is  the  following  item:  "Dec.  30,  '85.  John  L.  Carusi, 
1350."  Now  if  this  note  matured  on  December  30,  1887,  and 
was  paid  shortly  after  its  maturity,  Tracy  early  in  January, 
1888,  would  have  had  that  amount  for  reinvestment.  Look- 
ing at  the  second  sheet  we  find  upon  it  an  item  showing  an 
investment  of  precisely  the  amount  of  the  principal  of  the 
Carusi  note,  as  follows:  "Jan.  27,  1888.  A.  H.  Nixon  (3) 
1350.00." 
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As  Turner  and  Tracy  met  in  Washington  on  April  30,  1888, 
and  in  view  of  the  reasonable  probability  that  Turner  must 
have  been  in  possession  of  prior  general  statements  of  the  in- 
vestments made  by  Tracy,  the  inference  is  persuasive  that  the 
memoranda  embraced  on  the  second  sheet  may  have  been  de- 
livered by  Tracy  to  Turner  at  that  time. 

It  is  insisted  that  as  Thomas  M.  Turner  testified  that  he 
exhibited  the  two  sheets  as  one  paper  to  Tracy,  and  that 
Tracy  told  him  that  he  had  all  of  the  notes  described  on  both 
of  the  sheets  in  his  possession  and  that  they  were  "as  good 
as  gold,"  therefore  the  sheets  were  proven  to  be  one  and  the 
liability  of  the  estate  of  Tracy  to-  account  on  that  hypothesis 
was  established.  But  in  view  of  the  state  of  the  uncontro- 
verted  proof  which  we  have  previously  noticed  concerning 
Turner  and  his  acts  of  omission  and  commission,  we  are  con- 
strained to  the  conclusion  that  he  has  so  discredited  himself 
as  to  make  it  impossible  for  us  to  accept  his  uncorroborated 
statements  as  establishing  the  alleged  fraud  and  dishonesty 
of  Tracy;  although  in  reaching  this  conclusion  we  do  not  ex- 
clude the  possibility  that  Turner  may  have  harbored  a  sus- 
picion that  Tracy  had  not  fully  accounted,  and  communicated 
his  suspicions  to  others.  And  even  putting  out  of  view 
the  acts  of  commission  and  omission  of  Turner  and  the  con- 
sequent inability  to  rely  upon  his  testimony  as  to  the  com- 
mission by  Tracy  of  the  alleged  fraud,  the  unexplained  fail- 
ure of  the  complainants  to  make  certain  proof,  and  the 
proof  as  made,  clearly  demonstrate  that  Tracy  could  not 
have  been  guilty  of  the  fraud  charged  against  him,  and 
we  under  separate  headings  state  our  reasons  for  this  con- 
clusion. 

1.  The  interview  between  Tracy  and  Turner,  at  which  the 
alleged  admission  by  Tracy  was  made  concerning  the  list  and 
his  possession  of  all  the  notes  shown  on  the  two  sheets,  was 
the  one  had  a  week  after  the  death  of  Silas  H.  Turner,  at  which 
Thomas  M.  Turner  testifies  that  Mr.  Hunton,  his  counsel,  was 
present  and  heard  the  alleged  statement  made  by  Tracy.    Yet 
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the  testimony  of  Mr.  Hunton  was  not  taken.  Besides,  the  bill 
contained  an  express  averment  that  the  land  records  of  the 
ENstrict  of  Ck)limibia  established  that  the  notes  embraced  on 
th6  first  sheet  which  were  omitted  from  the  receipt  signed  by 
Tmner  had  been  pwd  after  the  death  of  Silas  H.  Turner,  but 
no  proof  on  that  subject  was  offered.  On  the  contrary,  it  was 
stipulated  on  the  taking  of  evidence  that  five  of  the  notes  which 
were  on  the  first  sheet  had  been  paid  and  the  releases  of  trust 
executed  after  March  12,  1888,  the  date  of  the  oldest  executed 
note  shown  on  the  second  sheet  of  the  list,  and  before  the  death 
of  Silas  H.  Turner,  a  fact  which  clearly  rebuts  the  presumption 
that  Tracy  could  have  admitted  to  Turner  on  September  28, 
1888,  that  he  possessed  notes  which  were  good  as  gold,  although 
they  were  not  then  in  existence. 

2.  The  face  of  the  receipt  itself  (which  is  copied  in  the 
margin),*  considered  in  the  light  of  the  uncontroverted  facts 


1  Full  List  of  Notes  and  Cash  in   the  Hands  of  Philip  A.  Tracy, 
Belonging  to  S.  H.  Turner,  Deceased,  Nov.  30,  '88. 


Date  of  Notes. 

Mar.  22,  ^84. 

Two 

notes  of  John  B.  Taylor  for  SI  ,000  each 

2,000 

May  19,  '86. 

Two 

Julius  Rehwold,  $300  each. . 

600 

U            tt              ti 

Two 

$800 

1,600 

April  18,  '87. 
Mar.  12,  '86. 

One 

Liouisa  A-  Orant 

300 

One 

Diller  B.  Groff 

1,500 

tt       tt    tt 

One 

tt              tt 

1,000 
1,200 

Dec.  15,  '85. 

Two 

Eliza  U.  Lee,  $600  each 

June  13,  '88. 

One 

tt 

Roth  &  Moore 

325 

Jan'y.  19,  '81 

Edwin  F.  Jones 

1,000 

Feb.  18,  *88. 

tt 

Charies  W.  Baldwin 

2,500 

Jan'y.  27,    " 

Three 

Alban  H.  Nixon,  $450  each. . 

1,350 

July  12,  '81. 

Two 

Flora  V.  Andrews,  $500  each. 

1,000 

Oct.  30,  '86. 

Three 

John  B.  Avey,  $200  each 

600 

"     22,    " 

Seventeen 

Thos.  H.  Benton,  $120  each. . 

2,040 

Aug.  26,  '88. 

One 

Frank  W.  Paige 

3,000 

Oct.   17,    " 

Three 

J.  L.  Bums,  $462.50  each. . . . 

1,387.50 

Nov.    6,    " 

One 

E.  V.  Jarvis 

200 

Nov.  19,    " 

Two 

C.  S.  McEwen  (600  each) .... 

1,200 

"    lots  on  Md.  Ave.  N.  E 

1,800 
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which  we  have  stated,  and  other  circumstances  to  which  we 
shall  advert,  we  think  equally  rebut  the  statements  of  Turner 
as  to  the  alleged  admissions  of  Tracy.  It  will  be  observed  that 
the  aggregate  of  both  sheets  of  the  so-called  list  was  $28,972.10. 
The  notes  embraced  upon  the  receipt  given  by  Turner  aggre- 
gated $22,802.50,  a  difference  between  the  two  footings  of 
$6,169.60.  Now,  admitting  that  the  two  items  of  cash  pay- 
ments figuring  in  the  receipt,  amounting  to  $776.89,  may  be 
treated  as  interest,  besides  the  notes,  the  receipt  of  Turner 
specified  an  investment  of  eighteen  hundred  dollars  in  the 
Maryland  avenue  lots,  for  which  at  the  time  Tracy  delivered 
to  Turner  the  certificate  to  which  we  have  referred  in  stating 
the  uncontroverted  facts,  and  which  Turner  turned  over  to 
his  son  Erie.  Deducting  this  eighteen  hundred  dollars,  which 
Tracy  admitted  he  owed,  left  only  a  difference  of  $4,369.60. 
How,  under  this  condition  of  things,  it  could  be  found  that 
Tracy  admitted  he  was  appropriating  for  his  own  benefit  more 
than  six  thousand  dollars  we  cannot  conceive,  since  on  the  face^ 
of  the  transaction,  under  the  most  favorable  view  of  the  testi- 
mony for  the  complainants,  Tracy  was  paying  over  or  ac- 
knowledging his  liabiUty  for  everything  but  about  four  thou- 
sand dollars  of  notes.  And  yet  more  incredible  does  the  theory 
of  a  fraudulent  retention  of  over  six  thousand  dollars  by  Tracy 
become  when  it  is  considered  4;hat  Tracy  permitted  Turner  to 
retain  what  would  have  been  conclusive  evidence  of  his  fraud 
if  the  theory  of  the  previous  admissions  of  Tracy  as  to  one 
list  and  its  correctness,  propounded  by  the  complainants  and 
found  by  the  courts  below,  were  true.    If  Tracy  was  infamous 

Sept.  28,  Cash,  T.  M.  T 439.25 

Nov.  30,  "  "      infuU 337.64 

(In'st  now  due) 600 

$25,379.39 

Nov.  30,  '88. — Received  the  above-described  notes  and  cash  in  full  under 
the  will  of  S.  H.  Turner,  deceased. 

T.  M.  Turner. 
Natural  Tutor  and  Agent  for  My  Minor  Children. 
VOL.  ccn — 15 
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enough  to  conceive  the  spoliation  which,  is  charged  to  have 
been  committed  by  him,  it  would  be  certainly  fair  enough  to 
presume  that  he  would  have  exercised  reasonable  precautions 
to  destroy  the  evidence  of  his  wrongdoing. 

Moreover,  a  comparison  of  the  receipt  with  the  two  sheets 
supports  the  conviction  that  the  second  sheet  was  but  a  state- 
ment of  reinvestments,  and  therefore  that  it  was  impossible 
that  Tracy  should  have  admitted  that  he  was  in  fact  stealing 
from  or  den3ring  his  liability  to  the  estate  of  his  dead  friend  in 
respect  to  the  sum  which  he  was  either  actually  pa3ring  over 
or  admitting  his  responsibility  for.  Now,  the  receipt  em- 
braced all  of  the  notes  mentioned  on  the  second  sheet,  aggre- 
gating $4,850.  It  embraced  certain  notes  found  on  the  first 
sheet,  aggregating  $11,600.  The  receipt  also  embraced  notes 
not  appearing  on  the  first  sheet — in  other  words,  replacing 
those  omitted  (and  included  the  Maryland  avenue  lots) — 
indicating  by  their  dates  that  they  were  acquired  after  the 
date  of  the  last  investment  appearing  on  the  second  sheet  of 
the  list,  viz.,  March  12,  1888,  and  after  April  30,  1888,  when 
Silas  Turner  was  in  the  office  of  Tracy  and  made  his  will. 
These  last  items  aggregated  $8,152.50.  The  total  of  the 
various  items  footed  up  $24,602.50.  Now,  this  sum  was 
slightly  in  excess  of  the  notes  shown  on  the  first  of  the  two 
sheets  of  the  so-called  list,  going  to  demonstrate  that  the  settle- 
ment between  the  parties  was  based,  not  upon  any  deduction 
of  an  impossible  sum  of  six  thousand  dollars,  but  upon  the 
fact  that  the  second  sheet  represented  reinvestments  of  items 
appearing  on  the  first  sheet.  And  the  cogency  of  this  con- 
clusion becomes  manifest  when  it  is  considered  that  there  is 
not  an  iota  of  evidence  tending  to  show  where  Tracy  could 
have  gotten  the  money  to  invest  in  the  notes  which  he  turned 
over,  acquired  after  March  12,  1888,  unless  it  was  from  collec- 
tions of  the  notes  appearing  on  the  first  sheet  of  the  so-called 
list,  which,  in  consequence  of  their  payment,  were  represented 
in  the  receipt  by  the  new  investments. 
3.  That  at  the  time  the  receipt  was  given  there  was  some 
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conversation  on  the  subject  of  a  probable  charge  by  Tracy  for 
his  services  rendered  to  Silas  H.  Turner,  we  think  persuasively 
appears.  In  May,  1892,  after  the  refusal  of  Turner  to  qualify 
as  administrator  of  the  estate  and  the  refusal  of  Tracy  to  turn 
over  the  proceeds  of  the  Maryland  avenue  lots  to  Turner  unless 
he  did  qualify,  Tracy  wrote  Turner  a  letter  which  is  copied 
in  the  margin.* 

It  is  true  that  Turner,  in  producing  the  letter,  whilst  ac- 
knowledging its  receipt,  declared  that  it  was  the  first  he  had 
ever  heard  of  any  such  charge,  or  intention  to  charge;  but 
Turner  in  no  way  intimates  that  he  took  issue  with  Tracy, 
by  letter  or  otherwise,  concerning  the  right  of  Tracy  to  make 
the  charge,  a  line  of  conduct  wholly  inexplicable  if  the  theory 
of  a  fraudulent  retention  by  Tracy  of  six  thousand  dollars  had 
foimdation  in  fact.  Having  regard  to  the  context  of  Tracy's 
letter  we  consider  it  as  impljdng  an  intention  to  deduct  for 
the  benefit  of  the  sister  of  Silas  H.  Turner  the  sum  of  the  charge 
which  Tracy  had  made  or  then  proposed  to  make  from  the 
proceeds  of  the  investment  remaining  in  his  hands.    And  we 

1  Poet  Office  Department,  Office  of  the  First  Assistant  Postmaster  General. 

Washington,  May  7,  '92. 

Dear  Turner:  I  wrote  you  some  time  ago,  but  have  not  received  any  reply 
to  my  letter.  I  was  in  Phila,  a  short  time  ago,  and  called  to  see  Erie,  but 
was  told  he  had  left  there,  and  gone  to  Balto.  The  interest  on  the  $2,600, 
in  my  hands  has  not  yet  been  paid  through  I  expect  it  soon.  It  is  invested 
in  good  paper  and  is  drawing  8%  per  cent  though  after  the  present  notes 
are  paid  I  do  not  think  I  can  get  over  6%  for  it. 

As  I  am  now  all  alone  in  the  world  and  have  not  much  use  for  much 
money  I  have  thought  something  of  transferring  to  Miss  Henrietta  a  part 
or  perhaps  all  of  the  commission  I  charged  on  your  brother's  estate  (5%) 
as  she  was  left  out  of  the  will,  and  is  poor  as  I  understand  it,  and  getting 
along  in  years. 

If  you  will  confer  with  her  upon  the  subject,  and  ask  her  to  write  to  me, 
I  think  the  arrangement  can  be  arranged. 

This  amount  of  my  charge  for  attending  to  the  business  for  16  years 
($120  a  year)  will  stand. 

I  would  like  to  hear  how  your  wheat  turned  out?  How  much  did  you 
make  and  how  much  did  you  get  for  it. 

Yours,  truly,  &c.,  Philip  A.  Tracy. 

P.  S. — ^I  have  not  been  well  since  the  death  of  my  sister. — ^T. 
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may  remark  in  passing  that  there  is  proof  tending  to  show  that 
Tracy  subsequently  made  remittances  to  the  sister  in  question. 
4.  As  we  have  said  in  stating  the  uncontroverted  facts, 
Turner  came  from  Louisiana  to  the  house  of  Mrs.  Rust,  where 
his  brother  Silas  was  l3mig  dangerously  ill,  about  a  month  and 
a  half  before  the  death  of  Silas.  The  proof  leaves  no  doubt 
that  whilst  there  he  frequently  met  his  niece,  Mrs.  Rust,  and 
other  Virginia  relatives,  and  had  ample  occasion  to  be  aware 
of  their  frame  of  mind.  There  is  no  proof  whatever  showing 
that  Tracy,  whose  home  was  in  Washington,  had  any  connec- 
tion whatever  with  the  Virginia  relatives  of  Silas  Turner,  or 
was  in  a  position  to  form  an  opinion  concerning  the  probable 
conduct  of  those  relatives  as  to  a  contest  of  the  will  of  Silas 
Turner.  And  yet  Turner  swears  that  one  of  the  principal 
causes  of  his  yielding  to  the  fraud  of  Tracy  was  the  danger 
which  Tracy  persuaded  Turner  would  arise  in  consequence  of 
the  purpose  of  the  Virginia  relatives  to  contest  the  will.  Fur- 
ther, although  the  first  interview  between  Tracy  and  Turner 
after  the  death  of  Silas  was  on  September  28,  1888,  the  settle- 
ment between  Turner  and  Tracy  was  not  had  until  more  than 
two  months  thereafter,  viz.,  November  30,  1888.  Now  the 
only  explanation  Turner  gives  for  this  delay  is  that  Tracy  told 
him  at  the  interview  on  September  28, 1888,  that  he  was  about 
to  absent  himself  on  a  two  weeks'  leave  and  upon  his  return 
would  inform  Turner  and  they  would  have  a  settlement,  a 
reason  wholly  inadequate  to  explain  the  long  delay  between 
that  and  the  next  meeting.  That  Tracy  expected  to  make  a 
settlement  and  desired  to  keep  in  touch  with  Turner  is  shown 
by  a  letter  written  to  Turner  on  October  10,  1888,  from  Old 
Point  Comfort,  advising  Turner  of  his  (Tracy's)  whereabouts. 
Several  of  the  Virginia  relatives  who  were  in  contact  with 
Turner  during  the  considerable  interval  which  elapsed  between 
the  first  visit  of  Turner  to  Tracy  and  the  final  settlement  testi- 
fied to  statements  made  in  their  presence  by  Turner,  that  he 
was  awaiting  the  necessary  papers  from  Louisiana  showing  his 
authority  to  represent  his  children,  and  that  just  before  Turner 
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went  to  Washington  to  make  the  settlement  with  Tracy,  Tur- 
ner stated  to  them  that  he  had  the  required  authority.  This 
shows  that  the  matter  of  Turner's  right  to  represent  his  chil- 
dren was,  in  all  probability,  the  cause  of  the  long  delay  in 
making  the  settlement,  and  is  corroborated  by  a  passage  con- 
tained in  a  letter  written  by  Turner  to  his  daughter  Wilmer  in 
1899,  in  which  communication,  referring  to  the  occurrences  at 
the  final  settlement  with  Tracy,  Turner  said: 

"Tracy  then  informed  me  that  as  my  brother  owed  no  debts 
there  was  no  use  to  have  an  administration;  that  he  would 
not  qualify  as  executor  of  the  will,  and  that  I  need  not  delay 
to  be  appointed  guardian  for  my  children;  that  he  would  turn 
the  notes  over  to  me  and  I  could  place  them  in  bank  to  be 
collected  as  they  matured.'' 

True  it  is  that  Turner  testified  that  the  words  which  he 
aflSxed  to  his  name  in  signing  the  receipt  describing  his  repre- 
sentative capacity,  viz.,  "Natural  tutor  and  agent  for  my 
minor  children,"  were  dictated  by  Tracy,  but  in  view  of  the 
probable  ignorance  of  Tracy  of  the  Louisiana  law  and  the 
experience  and  familiarity  which  Turner  possessed  on  that 
subject,  the  statement  cannot  be  accepted  as  true. 

CJonsidering  all  the  evidence,  our  conclusion  is  that  the  proof 
not  only  completely  fails  to  establish  the  commission  of  fraud 
or  wrong  by  Tracy,  but  that  on  the  contrary  it  clearly  shows 
honesty  and  fair  dealing  on  his  part.  Indeed,  so  far  as  con- 
cerns the  transfer  of  property  made  to  Thomas  M.  Turner 
without  provoking  an  administration  either  in  Virginia  or  in 
the  District  of  Columbia,  whatever  may  be  its  legal  conse- 
quence, which  we  shall  hereafter  consider,  we  think  the  clear 
preponderance  of  the  proof  gives  rise  to  the  inference  that  that 
payment  was  made  without  administration  because  of  Tracy's 
knowledge  that  there  were  no  debts  and  because  of  the  represen- 
tations made  by  Turner  that  he  was  entitled  under  the  law  of 
Louisiana  to  receive  the  transfer  on  behalf  of  his  minor  chil- 
dren, and  that  if  it  were  not  made  to  him  without  legal  pro- 
ceedings there  would  be  much  unnecessary  expense  resulting 
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from  a  contest,  and  thus  the  purpose  of  the  testator  towards 
the  beneficiaries  of  his  will  would  be  in  part  frustrated. 

This  brings  us  to  consider  the  proposition  of  law  whether 
the  payment  by  Tracy  to  Thomas  M.  Turner,  as  the  representa- 
tive of  his  children,  was  adequate  to  prevent  the  estate  of 
Tracy  from  being  compelled  to  pay  a  second  time. 

It  is  undoubted  that  at  the  time  of  Silas  H.  Turner's  death 
the  children  who  were  the  beneficiaries  under  his  will  were 
minors  and  were  domiciled  with  their  father  and  mother,  who 
were  both  alive  and  residing  in  the  State  of  Louisiana.  It  is 
at  once  conceded  that  under  the  law  of  Louisiana  a  father  or 
mother  entitled  to  qualify  as  natural  tutor  (guardian)  must 
be  recognized  by  a  court,  and  as  a  condition  precedent  to  such 
recognition  must  have  complied  with  the  requirements  of  the 
law.  Under  the  law  of  Louisiana  such  precedent  require- 
ments are  the  taking  of  the  inventory,  the  recording  of  an 
abstract  thereof  and  an  oath  of  office.  As  it  is  established  that 
Thomas  M.  Turner  performed  none  of  these  requirements  and 
was  never  recognized  by  a  court  as  the  natural  tutor  of  his 
children,  it  is  insisted  that  he  was  wholly  without  power  to 
represent  them  or  to  receive  the  bequests  made  to  them  by  the 
will  of  SOas  H.  Turner.  But  the  proposition  is  inapposite  and 
is  based  upon  a  misconception  of  the  law  of  Louisiana  resulting 
from  the  assumption  that  imder  that  law  the  rules  governing 
the  qualification  and  appointment  of  natural  tutors  after  the 
death  of  one  of  the  spouses  appUes  to  the  case  of  a  father  during 
marriage  representing  and  acting  for  and  on  behalf  of  his 
minor  children. 

In  the  Civil  Code  of  Louisiana  of  1870,  title  7,  chapter  5, 
treating  of  father  and  child,  it  is  provided  as  follows: 

"Art.  221.  The  father  is,  during  the  marriage,  adminis- 
trator of  the  estate  of  his  minor  children. 

"He  is  accountable  both  for  the  property  and  revenues  of 
the  estates,  the  use  of  which  he  is  not  entitled  to  by  law,  and 
for  the  property  only  of  the  estates,  the  usufruct  of  which  the 
law  gives  him. 
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"This  administration  ceases  at  the  time  of  the  majority 
or  emancipation  of  the  children." 

And  in  the  same  title  and  chapter  it  is  fm-ther  provided: 

"Art.  223.  Fathers  and  mothers  shall  have,  during  mar- 
riage, the  enjoyment  of  the  estate  of  their  children  imtil  their 
majority  or  emancipation." 

Moreover,  in  the  same  chapter,  it  is  also  provided: 

"Art.  226.  This  usufruct  shall  not  extend  to  any  estate, 
which  the  children  may  acquire  by  their  own  labor  and  in- 
dustry, nor  to  such  estate  as  is  given  or  left  them  under  the 
express  condition  that  the  father  and  mother  shall  not  enjoy 
such  usufruct." 

These  provisions  of  the  Code  of  1870  have  obtained  in  that 
State  from  an  early  date.  The  first  of  them  was  in  the  Code 
of  1825  as  article  267,  under  the  title  treating  of  minors  and 
their  tutorship,  and  under  the  same  title  the  provision  was 
contained  in  the  Code  of  1808  in  section  2  of  Title  8,  article  5. 
And  as  the  inevitable  result  of  these  provisions  of  the  code 
it  has  long  been  settled  in  Louisiana  that  the  plenary  power 
of  the  father  as  administrator,  during  marriage,  of  the  estate 
of  his  minor  children,  bom  of  the  marriage,  was  wholly  dis- 
tinct from  tutorship,  did  not  depend  upon  previous  judicial 
recognition,  and  was  not  subjected  to  the  precedent  require- 
ments essential  to  give  rise  to  tutorship.  In  Cleveland,  Tutrix, 
V.  Sprowl,  Administrator  (1845),  12  Rob.  172,  the  court  said 
(p.  173): 

"Now,  it  is  well  known,  that  no  tutorship  exists,  during 
the  marriagfe,  over  the  children  issued  from  it,  but  that  a  child 
remains  under  the  authority  of  his  father  and  mother  until  his 
majority  or  emancipation.  Civ.  Code,  Art.  234.  The  father 
is,  during  the  marriage,  administrator  of  the  estate  of  his 
minor  children;  he  is  accountable  both  for  the  property  and 
revenues  of  the  estates,  the  use  of  which  he  is  not  entitled 
to  by  law,  and  for  the  property  only  of  the  estates,  the  usu- 
fruct of  which  the  law  gives  him;  and  such  administration 
ceases  at  the  time  of  the  majority  or  emancipation  of  the 
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children.  Art.  267.  The  natural  tutorship  only  takes  place 
after  the  dissolution  of  the  marriage,  by  the  death  of  either  of 
the  spouses,  and  belongs  of  right  to  the  surviving  one.  Art. 
268.  Thus  it  is  clear,  that  the  legal  mortgage  resulting  from 
the  tutorship,  is  not  appUcable  to  the  administration  of  the 
minor's  property,  given  by  law  to  the  father,  during  the  mar- 
riage. He  is  not  a  tutor;  his  duties  and  responsibilities  are 
very  diflferent;  and  the  law  does  not  appear  to  have  intended, 
that  while  the  minor's  estate  remains  under  his  father's  ad- 
ministration during  the  marriage,  his  chUd  should  have  a 
legal  mortgage  upon  his  father's  property,  as  a  security  for  the 
said  administration." 

As  a  result,  it  was  expressly  decided  that  neither  the  legal 
mortgage  resulting  from  tutorship  nor  the  security  generally 
required  by  law  from  usufructuaries  were  applicable  to  a 
father  as  administrator  of  the  estates  of  his  minor  children 
dimng  the  marriage.  Our  attention  has  not  been  called  to  nor 
have  we  been  able  to  find  any  decision  of  the  Supreme  C!ourt 
of  Louisiana  modifjdng  in  the  sHghtest  degree  the  principles 
thus  announced.  On  the  contrary,  in  Gates  v.  Renfroe  (1852), 
7  La.  Ann.  569,  whilst  the  subject  was  not  directly  at  issue, 
the  court  in  its  opinion  assumed  the  law  of  Louisiana  concern- 
ing the  power  of  the  father  in  administering  the  estates 
of  his  minor  children,  as  previously  stated,  to  be  element- 
ary. 

It  is  certain  that  the  article  relating  to  the  power  of  the 
father  to  administer  during  marriage,  which  was  originally 
enacted  in  the  Code  of  1808,  was  drawn  from  the  Code  Napoleon. 
We  say  this  is  certain,  because  not  only  did  the  article  as 
enacted  in  the  Codes  of  1808  and  1825  exist  in  the  Code  Na- 
poleon in  absolutely  identical  words,  but  it  was  also  in  that 
code  placed,  as  it  was  in  the  two  earlier  Louisiana  codes,  under 
the  heading  of  minors  and  their  tutorship.  Code  Napoleon, 
Art.  389. 

The  fact  that  the  provision  shoidd  more  properly  have  been 
classed  under  the  chapter  of  the  code  treating  of  paternal 
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authority  has  been  recognized  in  France.  In  commenting 
upon  this  subject  Demolombe  says  (vol.  6,  No.  409): 

"It  is  evident  that  this  article  appropriately  belongs  to  the 
title  treating  of  paternal  power,  because  during  the  marriage 
tutorship  does  not  exist.  It  is  alone  in  virtue  of  the  paternal 
power  that  the  father  (or  the  mother  in  the  case  of  the  father's 
incapacity)  is  charged  with  the  administration  of  the  goods 
belongmg  to  his  minor  children." 

The  same  commentator  thus  expounds  the  spirit  of  the 
article  (lb.  No.  415): 

"  During  the  marriage  the  father  and  the  mother  are  present 
and  cooperating  with  each  other,  consulting  with  each  other, 
supervising  as  it  were  each  other  with  that  instinctive  tender- 
ness which  is  the  result  of  their  relation  to  their  oflFspring. 
This  the  law  assumes  to  be  an  assured  and  certain  security 
for  the  children  founded  at  the  same  time  upon  both  paternal 
and  conjugal  affection,  of  which  the  children  are  the  pledge, 
and  of  which  they  are  the  most  potent  links  for  the  perpetua- 
tion of  the  union.  .  .  .  Let  us  add  that  the  conflicts  be- 
tween interests  of  the  children  and  those  of  the  parent  which 
often  arise  from  the  death  of  one  of  the  parents  do  not  usually 
exist  whilst  both  the  parents  are  alive.  These  are  the  family 
considerations  upon  which  the  article  is  founded,  and  tradi- 
tion plainly  confirms  them.  Thus  in  our  ancient  jurisprudence 
the  distinction  between  the  legal  administration  of  a  father  and 
tutorship  was  well  established.  The  first  rested  upon  an 
agency  created  by  law  alone,  based  upon  the  confidence  which 
the  law  reposed  in  paternal  affection,  from  which  it  resulted 
that  the  powers  of  administration  given  to  the  father  were 
broader  and  more  comprehensive  than  those  which  the  law 
conferred  upon  a  tutor.  (C!omp.  Merlin,  Rep.  VII,  V°  Legitime 
Administration;  Coquille,  sur  Tart  2,  de  la  Coutume  de  Niver- 
nais,  de  Lauri6re  sur  Loisel  Inst.  C!out.  livre  1,  titre  IV,  r^gle  1.)" 

And  when  the  genesis  of  the  enactment  which  passed  from 
the  Napoleon  Code  into  the  codes  of  Louisiana  is  considered 
the  acciu-acy  of  the  observations  of  the  commentator  just  cited 
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is  made  clear.  In  the  draft  of  the  Napoleon  Code  which  was 
first  submitted  the  provision  subsequently  contained  in  arti- 
cle 389  of  that  code  was  not  found.  The  enactment  of  the 
article  into  the  code  wa,s  the  result  of  a  reconunendation  by 
the  Tribunat,  its  report  on  the  subject  expressly  saying  (Locr6. 
Legislat.  Gv.  t.  VII,  p.  215): 

"We  think  that  the  first  article  of  the  chapter  should  ex- 
press in  precise  terms  what  during  the  marriage  should  be  the 
authority  of  the  father  over  the  personal  goods  of  his  minor 
children.  .  .  .  Never  up  to  this  time  has  it  been  exacted 
that  a  father  should  be  obliged  to  qualify  as  the  tutor  of  his 
children  before  the  dissolution  of  the  marriage.  If  while  the 
marriage  exist  the  law  did  not  make  a  distinction  between  the 
father  and  mother  and  a  tutor  in  the  proper  sense  of  the  word, 
it  would  follow  that  the  father  would  be  as  to  the  personal 
goods  of  his  minor  children  subjected  during  marriage  to  all 
the  conditions  and  burdens  which  the  law  imposes  upon  a 
tutor.  The  father  would  then  be  as  to  his  minor  children  imder 
the  supervision  of  an  imder  tutor,  would  depend  upon  the 
advice  of  a  family  meeting,  etc.,  etc.,  all  of  which  would  be 
repugnant  to  the  accepted  conceptions  of  paternal  authority. 
It  seems  fitting  that  up  to  the  dissolution  of  marriage  the  only 
title  which  the  father  should  have  is  that  of  administrator,  and 
it  is  for  this  reason  that  we  recommend  the  adoption  of  the 
article." 

And  the  views  which  were  thus  expounded  have  been  sub- 
stantially applied  by  the  decided  cases  in  France,  and  are 
concurred  in  by  the  practically  unanimous  opinion  of  the 
theoretical  writers.  The  result  of  those  decisions  and  the 
opinions  of  the  writers  on  the  subject  adequately  portray  the 
plenary  power  conferred  upon  the  father  as  the  administrator 
of  all  the  property  of  his  minor  children  during  marriage  and 
the  distinction  between  that  authority  and  the  narrower  power 
as  to  the  natiu-al  tutorship  arising  only  after  the  dissolution  of 
the  marriage.  The  authorities  will  be  foimd  exhaustively 
collected  in  the  notes  to  article  389  of  the  Napoleon  Code  in 


Digitized  by  CjOOQ IC 


DARLINGTON  v.  TURNER.  236 

202X7.8.  Opinion  of  the  Court. 

the  Fuzier-Hennan  edition  of  that  code,  published  at  Paris 
in  1885. 

Much  reliance  in  argument  is  placed  upon  the  terms  of  arti- 
cle 3350  of  the  Louisiana  Code  of  1870,  which  readis  as  follows: 

"Art.  3350.  Before  fathers  and  mothers,  who  by  law  are 
entitled  to  the  usufruct  of  property  belonging  to  their  minor 
children,  shall  be  allowed  to  take  possession  of  such  property 
and  enjoy  the  fruits  and  revenues  thereof,  they  shall  cause  an 
inventory  and  appraisement  to  be  made  of  such  property,  and 
cause  the  same  to  be  recorded  in  the  mortgage  book  of  every 
parish  in  the  State  where  they  or  either  of  them  have  im- 
movable property." 

This  article  was  not  contained  in  any  of  the  previous  codes. 
Its  origin  is  this:  Prior  to  the  Louisiana  Constitution  of  1868 
the  moneyed  obligations  of  natural  tutors  towards  their  minor 
children,  of  husbands  to  their  wives,  and  some  other  peciuiiary 
obligations  expressly  provided  for  by  law,  were  secured  by 
what  was  known  to  the  Louisiana  law  as  legal  and  tacit  mort- 
gages. Those  mortgages  existed  by  operation  of  law  and 
without  registry.  No  such  provision,  however,  ever  obtained, 
as  we  have  seen,  concerning  a  father  administering  upon  the 
estate  of  his  minor  children  dining  the  marriage.  The  Louisi- 
ana constitution  of  1868  (art.  123),  provided  that  all  legal, 
tacit  mortgages  should  cease  after  a  specified  date,  and  ex- 
pressly imposed  upon  the  legislature  the  duty  of  providing  by 
law  for  a  mode  of  registry  in  order  to  preserve  existing  and 
future  mortgages  of  that  character.  By  an  act  passed  in 
1869,  entitled  an  act  to  carry  out  this  article  of  the  constitu- 
tion and  "to  provide  for  recording  all  mortgages  and  privi- 
leges," the  legislature  sought  to  comply  with  this  constitu- 
tional direction.  Acts  La.  1869,  p.  114.  The  act  in  question 
contained  specific  directions  for  recording  mortgages  of  the 
character  referred  to,  the  mode  of  registry  which  was  adopted 
as  to  these  mortgages  being  the  making  of  an  abstract  of  an 
inventory  showing  the  amount  of  the  minor's  property,  and 
the  putting  of  the  same  of  record.    Section  12,  the  last  section 
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of  the  act,  contained  the  exact  provision  subsequently  em- 
bodied when  the  Code  of  1870  was  adopted,  in  article  3350, 
except  that  section  12  of  the  act  of  1869,  moreover,  had  these 
words,  which  are  not  found  in  the  article  of  the  code  referred 
to:  "Which  recordation  shall  operate  a  mortgage  on  such 
property  until  a  final  settlement  of  the  administration  of  said 
property."  In  other  words,  when  the  Code  of  1870  came  to  be 
adopted  the  compilers  omitted  the  words  of  section  12  of  the 
act  of  1869  just  quoted,  but  placed  in  the  code  the  remainder 
of  the  section  providing  for  the  registry  of  an  abstract  of  the 
inventory  in  the  case  stated.  It  is  diflBcult  to  determine  ex- 
actly the  reason  which  impelled  the  compilers  of  the  Code  of 
1870  to  omit  the  provision  as  to  mortgages  found  in  section  12 
of  the  act  of  1869,  conceding  that  that  provision  was  con- 
stitutional despite  the  title  of  the  act,  and  to  reenact  the 
remainder  of  the  section  providing  for  the  registering  of  an  ab- 
stract of  an  inventory  in  the  case  named,  since  by  the  omission 
of  the  provision  as  to  mortgage  no  possible  security  could 
arise  from  the  recording  of  an  abstract  of  an  inventory  in  the 
case  provided  for.  For,  certain  it  is  that  neither  under  the 
codes  as  they  existed  prior  to  1870,  nor  in  that  code,  was  or  is 
there  any  provision  for  a  legal  mortgage  securing  the  minors 
against  loss  resulting  from  the  enjojrment  by  either  parent 
during  marriage  of  a  usufruct.  The  intention  of  the  compilers 
of  the  Code  of  1870  not  to  change  the  powers  of  administration 
of  the  property  of  his  minor  children,  conferred  upon  the  father 
by  the  prior  codes,  is  expressly  shown  by  the  reenactment 
without  change  of  those  provisions,  and  is  cogently  exem- 
plified by  the  further  fact  that  in  reenacting  the  provisions  in 
question  they  were  removed  from  the  chapters  of  the  code 
referring  to  tutorship  and  were  transferred  to  the  chapters  of 
the  code  relating  to  paternal  authority.  As  the  full  signifi- 
cance to  be  given  to  article  3350  is  a  question  of  local  Louisiana 
law,  which  we  are  not  called  to  decide,  except  so  far  as  is 
essential  to  the  determination  of  the  case  before  us,  we  con- 
tent ourselves  with  saying  that  we  think  it  is  clear  that  that 
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article  in  no  way  modifies  or  controls  the  full  power  of  the 
father  to  administer  during  marriage  the  estates  of  his  minor 
children,  so  well  settled  imder  the  Louisiana  law.  In  any 
event,  we  think  that  article  3350  simply  implies  that  unless 
an  inventory  is  made  and  an  abstract  recorded  the  usufruct 
which  otherwise  would  exist  shall  not  obtain.  But  giving  this 
effect  to  the  article  in  no  way  modifies  the  powers  of  admin- 
istration conferred  upon  the  father  dining  marriage  to  which 
we  have  referred,  because,  as  clearly  pointed  out  by  the  au- 
thorities which  we  have  previously  cited,  the  administration 
is  wholly  independent  of  the  usufruct  and  applies  to  the  minor's 
property  during  marriage,  whether  or  not  there  be  a  right  of 
usufruct. 

As  then  by  the  law  of  their  domicil  the  minors  were  rep- 
resented by  their  father  as  administrator,  with  full  power  under 
that  law  to  receipt  for  and  administer  the  property  for  their 
account,  was  the  transfer  of  property  made  by  Tracy  in  the 
District  of  Columbia  to  Thomas  M.  Turner,  as  the  adminis- 
trator or  representative  of  his  minor  children,  valid  and  bind- 
ing? It  is  said  that  it  was  not  because  Turner,  the  testator, 
was  domiciled  in  Virginia,  and  if  the  property  had  been  ad- 
ministered upon  in  that  jurisdiction,  never  mind  what  was  the  - 
power  of  the  father,  under  the  law  of  Louisiana  he  would  not 
have  been  entitled  to  receive  or  remove  the  property  from  the 
jurisdiction  without  an  order  made  by  a  Virigina  court  and 
upon  the  giving  of  satisfactory  security.  But  the  property  in 
question  was  in  the  District  of  Columbia,  and  in  the  absence 
of  all  showing  that  there  were  creditors  in  Virginia,  the  Probate 
Court  of  the  District  of  Coliunbia  would  have  had  power  under 
the  circumstances  disclosed,  if  administration  had  been  had 
in  the  District,  to  direct  the  delivery  of  the  property  to  the 
person  lawfully  entitled  to  represent  the  minors,  without  com- 
pelling the  transmission  of  the  fimds  to  Virginia.  Under  these 
circumstances,  we  are  of  opinion  that  the  payment  in  the 
District  of  Colimibia  to  the  father  of  the  complainants  as  ad- 
ministrator of  their  estate,  fully  empowered  to  collect  and 
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receive  the  same  by  the  law  of  their  domieil;  is  controlled  by 
the  cases  of  Wilkins  v.  EUeU,  108  U.  S.  256;  S.  C,  9  WaU.  740. 
It  is,  however,  urged  that  although  as  a  general  principle  the 
cases  referred  to  are  decisive  of  this,  the  terms  of  the  will  and 
the  knowledge  which  Tracy  had  of  the  intentions  of  the  testa- 
tor, made  the  delivery  by  Tracy  to  the  father  of  the  children 
a  violation  of  the  terms  of  the  will  and  operated  a  fraud  upon 
the  rights  of  the  childi-en,  which,  it  is  claimed,  takes  this  case 
out  of  the  general  rule.  The  unsoundness  of  the  first  of  these 
contentions,  which  rests  upon  the  terms  of  the  will,  we  think 
is  demonstrated  by  its  mere  statement.  The  proposition  is 
that  the  words  of  the  will  "and  appoint  Philip  A.  Tracy  to 
distribute  the  proceeds  of  said  property  equally  between  them'' 
(the  minor  children  of  Thomas  M.  Turner)  implied  a  direction 
to  Tracy  to  hold  and  administer  the  property  for  the  benefit 
of  the  children,  and  not  to  pay  it  over  to  a  lawfully  appointed 
administrator  or  to  one  legally  authorized  to  receive  it.  The 
second  contention  rests  upon  the  assumption  that  as  a  matter 
of  fact  the  proof  establishes  that  Tracy  had  knowledge  that 
the  purpose  of  Silas  H.  Tmner  in  making  his  will  was  to  ex- 
clude the  administration  by  Thomas  M.  Turner  of  the  property 
bequeathed  to  his  children,  because  Thomas  M.  Turner  was  a 
spendthrift  and  the  testator  lacked  confidence  in  him.  And 
this  assumption  of  fact,  as  we  have  seen,  was  adopted  by  the 
trial  court.  Conceding  for  the  sake  of  argument  only  that 
the  existence  of  such  knowledge  on  the  part  of  Tracy  would 
have  caused  it  to  be  a  fraud  for  him  to  turn  over  the  property 
to  the  lawful  administrator  of  the  minors,  we  can  find  no  re- 
liable proof  whatever  in  the  record  justif3dng  the  premise  of 
fact  upon  which  the  contention  is  based.  The  sole  and  only 
possible  basis  for  such  an  assimiption  is  a  statement  made  by 
Erie  H.  Turner  in  the  course  of  his  examination-in-chief, 
where,  in  purporting  to  give  his  recollection  of  a  conversation 
had  with  Tracy,  he  said : 

"Tracy  himself  wrote  the  will;  and  he  said  that  he  had 
suggested  to  uncle  to  leave  it  to  my  father,  and  if  I  remember, 


Digitized  by  CjOOQ IC 


DARLINGTON  v.  TURNER.  239 

202  U.  S.  OpinioQ  of  the  Court. 

his  answer  was  no,  he  would  spend  it,  or  something  like  that; 
and  then  he  suggested  that  he  leave  it  to  his  children,  and  that 
idea  suited  uncle,  and  he  wrote  the  will." 

We  shall  not  stop  to  point  out  the  conflict  between  this 
statement  made  by  Erie  Turner  and  the  intimate  and  friendly 
relations  as  exhibited  by  his  correspondence,  continuing  almost 
up  to  the  time  of  the  death  of  Tracy,  or  the  conflict  between  the 
statements  and  the  various  parts  of  his  testimony  and  his 
letters.  We  do  not  pause  to  do  these  things,  because  in  our 
opinion  the  proof  introduced  by  both  parties  beyond  question 
establishes  that  Silas  H.  Turner  entertained  no  such  feeling 
towards  his  brother  as  the  quoted  testimony  of  Erie  Tmner 
implies.  Thus  the  complainants'  own  proof  showed  that 
Thomas  M.  Turner  was  summoned  to  the  bedside  of  his  dying 
brother  and  there  remained  for  a  month  and  a  half;  that  dur- 
ing that  time  he  was  in  constant  and  close  relation  with  the 
brother,  without  the  slightest  intimation  of  any  want  of  con- 
fidence between  them.  On  the  contrary,  Thomas  M.  Turner 
made  repeated  statements  and  declaration  in  the  course  of 
his  testimony,  to  the  eflfect  that  his  brother  referred  to  the  will, 
and  informed  him  that  he  expected  him  to  administer  the 
property,  etc.  That  Tracy  regarded  Thomas  M.  Turner  as 
honest  is  demonstrated  by  his  whole  course  of  conduct,  and 
is  illustrated  by  his  allusions  to  Thomas  M.  Turner  in  the 
memorandum  whjph  he  left  for  the  information  of  his  exec- 
utors. 

The  receipt  being  binding,  the  only  question  remaining  for 
consideration  is  whether  any  liability  rests  upon  the  estate  of 
Tracy  growing  out  of  the  investment  in  real  estate  referred  to 
therein.  From  an  inspection  of  the  receipt  it  will  be  seen  that 
that  subject  was  thus  described:  Lots  on  Maryland  avenue 
N.  E.  $1,800;  and  as  we  have  also  previously  stated  at  the 
time  of  the  giving  of  the  receipt  Tracy  delivered  to  Thomas 
M.  Turner  a  certificate,  which  we  have  heretofore  reproduced, 
and  which,  as  we  have  said,  Tiuner  subsequently  timied  over 
to  his  son  Erie. 
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The  evidence  shows  that  the  investment  in  question  was 
represented  by  shares  of  stock  of  the  Mutual  Investment  Com- 
pany, which  had  acquired  square  937  in  the  city  of  Washing- 
ton. On  September  3,  1888,  Tracy  subscribed  to  twenty- 
five  shares  of  the  stock  of  the  par  value  of  $150  per  share, 
making  a  total  Uability  of  $3,750.  He  had  paid  assessments 
aggregating  only  $85  per  share,  when,  on  February  6,  1890, 
the  land  was  sold  at  a  profit  of  sixty  dollars  on  each  share  of 
stock.  It  may,  of  course,  be  presumed  that  during  the  in- 
terval between  the  subscription  to  the  stock  and  the  winding 
up  of  the  venture  Tracy  retained  possession  of  the  balance, 
upon  which  he  was  Uable  on  the  subscription  over  and  above 
the  sums  actually  paid  on  assessment  calls,  so  as  to  be  ready 
to  respond  to  calls  up  to  the  par  value  of  the  stock.  Twelve 
of  the  subscribed  shares  would  represent  an  investment  of 
$1,800,  the  exact  amount  stated  in  the  receipt.  The  profit  on 
the  twelve  shares  amounted  to  $720.  This  profit  with  the 
principal  of  the  investment  aggregated,  therefore,  on  Feb- 
ruary 6,  1890,  $2,520.  Tracy,  however,  received  but  a  trifling 
amount  in  cash,  the  greater  part  of  the  sum  due  him  on  the 
settlement  being  paid  in  notes  of  the  purchaser  of  square  937, 
secured  by  trust  deed.  When  the  notes  were  paid,  as  shown 
in  a  letter  written  by  Tracy  to  T.  M.  Turner  on  May  7,  1892, 
heretofore  reproduced  in  the  margin,  the  investment  had  real- 
ized $2,600.  On  account  of  the  refusal  of  Tracy  in  the  spring 
of  1891  to  pay  over  this  sum  to  Thomas  M.  Turner,  then  living 
in  Texas,  unless  he  qualified  as  administrator  of  the  estate, 
Tracy  invested  the  amount  in  real  estate  notes,  which  were  in 
Tracy's  possession  on  May  7,  1892.  Thomas  M.  Turner  testi- 
fied that  prior  to  the  spring  of  1891  Tracy  told  him  that  the 
estate  had  realized  from  the  investment  in  Ihe  Maryland 
avenue  lots  the  sum  of  $2,750,  although  he  does  not  claim  to 
have  taken  issue  with  the  statement  in  Tracy's  letter  that  the 
amount  was  $2,600.  The  auditor,  however,  fixed  the  amoimt 
at  $3,069.65,  and  held  the  estate  of  Tracy  liable  to  account 
for  that  sum  from  February  6,  1890. 
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It  appears  from  statements  in  the  record  that  following  the 
panic  of  1893  payments  of  interest  on  this  loan  ceased  and  the 
security  became  impaired,  and,  from  passages  in  letters  of 
Tracy,  it  may  be  conjectured  the  loan  was  secured  by  a  second 
mortgage  and  a  sale  was  had  under  the  first  mortgage,  which 
failed  to  reaUze  more  than  sufficient  to  pay  the  primary  in- 
cumbrance. It  being,  however,  impossible  from  the  record 
to  determine  with  precision  the  ultimate  fate  of  the  invest- 
ment in  question,  and  as  the  sum  originally  realized  there- 
from is  fixed  with  sufficient  accuracy  and  has  not  been  ac- 
counted for,  we  think  the  estate  of  Tracy  should  be  held  liable 
as  of  February  6,  1890,  for  the  sum  of  two  thousand  five  him- 
dred  and  twenty  dollars  with  legal  interest.  From  this 
amount,  however,  there  is  to  be  deducted  the  one-fourth 
proportion  of  Erie  H.  Turner,  as  the  sums  admitted  to  have 
been  paid  to  him  by  Tracy  on  account  of  this  asset  exceeded 
his  proportion  of  the  principal  and  interest.  In  other  words, 
therefore,  the  estate  of  Tracy  will  be  held  accountable  to 
complainants  other  than  Erie  H.  Turner  in  equal  proportions 
for  the  sum  of  eighteen  hundred  and  ninety  dollars  with  legal 
interest  thereon  from  February  6,  1890. 

The  decree  of  the  Court  of  Appeals  is  reversed  and  the  cause 
is  remanded  with  directions  to  reverse  the  decree  of  the  Su- 
preme Court  of  the  District  of  Columbia  and  to  remand  the 
cause  to  that  court  with  directions  to  enter  a  decree  in  con- 
formity with  this  opinion.  The  costs  in  this  court  as  well  as 
in  both  the  courts  below  are  to  be  paid  by  the  complainants 
and  before  distribution  of  the  sum  for  which  the  estate  of 
Tracy  is  held  accountable. 

Mr.  Justice  Brown  took  no  part  in  the  consideration  and 
decision  of  this  case. 
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TEXAS  AND  PACIFIC  RAILWAY  COMPANY  v.  MUGG. 

ERROR  TO  THE  COURT  OF  CIVIIi  APPEALS  FOR  THE  SECOND  SU- 
PREME JUDICIAL  DISTRICT  OF  THE     STATE   OF    TEXAS. 

No.  233.    Submitted  April  18, 1906.— Deoided  Hay  14,  1906. 

One  obtaining  from  a  common  carrier  transportation  of  goods  from  one 
State  to  another  at  a  rate  specified  in  the  bill  of  lading,  less  than  the 
schedule  rates  published  and  approved  and  in  force  at  the  time,  whether 
he  does  or  does  not  know  the  rate  is  less  than  schedule  rate,  is  not  en- 
titled to  recover  the  goods,  or  damages  for  their  detention,  upon  ten- 
dering payment  of  the  amount  specified  in  the  bill  of  la,ding,  or  of  any 
sum  less  than  the  published  charges. 

Whatever  may  be  the  rate  agreed  upon,  the  carrier's  lien  on  the  goods  is, 
by  force  of  the  Interstate  Commerce  Law,  the  amount  fixed  by  the  pub- 
lished schedule  of  rates  and  charges,  and  this  lien  can  be  discharged,  and 
the  consignee  become  entitled  to  the  goods,  only  by  payment  or  tender 
of  such  amount. 

The  railroad  company,  plaintiff  in  error  in  this  record,  ap- 
pealed to  the  Court  of  Civil  Appeals  of  the  Second  Supreme 
Judicial  District  of  the  State  of  Texas  from  a  judgment  which 
had  been  rendered  in  favor  of  Mugg  and  Dryden,  defendants 
in  error  herein.  -The  appellate  court  certified  to  the  Supreme 
Court  of  Texas  the  question  of  the  liability  of  the  railroad  com- 
pany, upon  a  statement  of  facts  which  correctly  set  forth  the 
controversy,  and  which  was  as  follows: 

"...  The  cause  originated  in  the  justice  court,  from 
which  it  was  appealed  to  the  County  Court  of  Tarrant  County, 
where  a  trial  was  had  on  the  following  statement  of  appellees' 
cause  of  action,  to  wit:  'Statement  of  plaintiff's  cause  of  ac- 
tion. Damages  in  the  sum  of  $140.18  as  follows:  By  reason 
of  defendant  making  and  quoting  to  plaintiffs  a  rate  of  $1.25 
per  ton  on  two  cars  of  coal  and  $1.50  per  ton  on  one  car  of 
coal,  in  January  and  February,  1903,  respectively,  from  Coal 
Hill,  Ark.,  to  Weatherford,  Texas,  on  which  rates  so  made  and 
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quoted  plaintiflf  relied  in  contracting  said  coal  shipped  and 
sold  at  prices  based  on  said  rates;  whereas  defendant  assessed 
and  collected  of  plaintiff  freight  at  the  rate  of  $2.75  per  ton 
on  said  two  cars,  and  $2.85  per  ton  on  said  one  car,  which  said 
freight  rate  plaintiff  was  forced  to  pay  and  did  pay  under  pro- 
test in  order  to  obtain  said  coal  and  deliver  the  same  in  com- 
pliance with  sales  previously  made.  That  plaintiff's  loss  and 
damage  in  the  sum  aforesaid  were  occasioned  by  defendant's 
negligence  in  making  and  quoting  to  plaintiff  the  said  rates,  on 
which  rate  quoted  defendant  knew  plaintiffs  relied  and  based 
their  sales  of  the  said  three  cars  of  coal  shipped  and  sold  there- 
after, and  then  forcing  plaintiffs  to  pay  a  greater  rate,  amount- 
ing in  the  aggregate  to  the  sum  of  $140.18,  on  said  three  cars 
of  coal,  thereby  causing  plaintiffs'  loss  and  damage  in  the  said 
sum.' 

"To  this  pleading  the  appellant  answered  by  general  de- 
murrer and  general  denial,  and  especially  denied  that  it  ever 
entered  into  any  contract  for  the  shipment  of  coal  for  appellees 
from  Coal  Hill,  Ark.,  to  Weatherford,  Texas,  at  the  rate  alleged 
in  appellees'  statement;  and  further  that  if  it  ever  quoted  any 
such  rate  to  appellees  such  quotation  was  a  violation  of  the 
Interstate  Commerce  Act  and  was  a  lower  "rate  than  the  inter- 
state rate  in  effect  at  the  time  shipment  was  made,  which  had 
been  duly  published,  printed,  and  posted  in  its  depot  and  sta- 
tions as  required  by  the  terms  of  the  act;  and  further,  that  it 
collected  from  appellees  the  exact  rate  prescribed  for  such  com- 
modity imder  such  act,  and  that  such  contract,  if  any  was 
made,  was  in  violation  of  law  and  void.  Upon  a  trial  without 
a  jury  judgment  was  rendered  for  the  appellees  for  the  amount 
sued  for  and  aU  costs  of  suit. 

"It  is  agreed  by  the  parties  that  the  rate  charged  and  col- 
lected on  the  shipments  of  coal  in  controversy  from  Coal  Hill, 
Ark.,  to  Weatherford,  Texas,  as  shown  in  appellees'  statement 
of  cause  of  action,  was  the  regular  rate  in  effect  at  the  time 
the  shipments  were  made,  as  shown  by  the  printed  and  pub- 
lished schedules  of  the  Texas  and  Pacific  Railway  Company 
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on  file  with  the  Interstate  C!ommerce  C!ommission,  and  posted 
in  the  stations  of  said  railway  company,  as  required  by  the  In- 
terstate Commerce  Act.  There  is  no  assignment  challen^ng 
the  sufficiency  of  the  evidence  to  support  the  material  allega- 
tions of  appellees'  pleadings." 

The  Supreme  Court  of  Texas  having  answered  that  the  rail- 
road company  was  liable  "for  damages  occasioned  by  the  mis- 
representation of  the  rate  of  freight  as  shown  by  the  statement 
of  facts, "  98  Texas,  352,  the  Court  of  Civil  Appeals  affirmed 
the  judgment  against  the  railroad  company.  Thereupon  this 
writ  of  error  was  prosecuted. 

Mr.  John  F.  DiUorij  Mr.  Winslow  S.  Pierce,  Mr.  David  D. 
Duncan  and  Mr.  Thomas  J.  Freeman,  for  plaintiff  in  error: 

There  was  no  appearance  for  defendants  in  error. 

Mr.  Justice  White,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

This  case  is  within  the  principle  of  and  is  ruled  by  the  deci- 
sion in  Railroad  Co.  v.  Hefley,  158  U.  S.  98.  Upon  the  author- 
ity of  that  case  the  Supreme  Court  of  Alabama  denied  the  lia- 
bility of  a  railroad  company  in  a  case  of  similar  character  to 
that  under  review.  Southern  Ry.  Co.  v.  Harrison,  119  Ala- 
bama, 539.  The  opinion  of  Chief  Justice  Brickell,  so  aptly  re- 
viewed and  declared  the  effect  of  the  decision  in  the  Hefley  case 
that  we  adopt  the  same  in  disposing  of  the  present  controversy. 
The  Alabama  court  said: 

"In  Gidf  &c.  Railroad  Co.  v.  Hefley,  158  U.  S.  98,  the  plain- 
tiff sued  to  recover  damages  for  the  refusal  by  the  carrier 
to  deliver  goods  consigned  to  him,  after  tender  of  payment 
of  the  stipulated  charges  named  in  the  bill  of  lading.  The 
goods,  a  lot  of  furniture,  had  been  received  by  the  carrier  at 
St.  Louis,  Missouri,  for  transportation  to  Cameron,  Texas,  at 
a  stipulated  rate,  specified  in  the  bill  of  lading,  of  69  cents  per 


Digitized  by  CjOOQ IC 


TEXAS  &  PACIFIC  RAILWAY  v.  MUGG.  246 

202  U.  8.  Opinion  of  the  Court. 

hundred  pounds,  the  charges  amounting  to  $82.80,  whereas  the 
published  schedule  rate  in  force  at  the  time  was  84  cents,  and 
the  charges  should  have  been  $100.80;  and  the  plaintiff,  as  in 
this  case,  was  ignorant  of  the  fact  that  the  rate  obtained  was 
less  than  the  schedule  rate.  It  was  held,  in  an  opinion  by 
Brewer,  J.,  that  the  plaintiff  was  not  entitled  to  recover.  It 
is  true  that  the  only  question  discussed  in  the  opinion  was, 
whether  or  not  the  interstate  act  superseded  the  Texas  statute, 
which  prohibited  a  common  carrier  from  charging  or  collecting 
from  the  owner  or  consignee  of  freight  a  greater  siun  than  that 
specified  in  the  bill  of  lading,  and  this  question  was  decided  in 
the  affirmative.  .  .  .  But  this  was  not  the  only  effect  of 
the  decision,  and  it  is  by  its  effect  on  the  rights  of  the  parties 
to  such  a  contract,  by  whatever  process  of  reasoning  the  deci- 
sion may  be  reached,  that  the  state  courts  are  bound.  The 
clear  effect  of  the  decision  was  to  declare  that  one  whe  has 
obtained  from  a  common  carrier  transportation  of  goods  from 
one  State  to  another  at  a  rate,  specified  in  the  bill  of  lading, 
less  than  the  published  schedule  rates  filed  with  and  approved 
by  the  Interstate  Commerce  Commission,  and  in  force  at  the 
time,  whether  or  not  he  knew  that  the  rate  obtained  was  less 
than  the  schedule  rate,  is  not  entitled  to  recover  the  goods, 
or  damages  for  their  detention,  upon  the  tender  of  payment 
of  the  amount  of  charges  named  in  the  bill  of  lading,  or  of  any 
sum  less  than  the  schedule  charges;  in  other  words,  that  what- 
ever may  be  the  rate  agreed  upon,  the  carrier's  lien  on  the  goods 
is,  by  force  of  the  act  of  Congress,  for  the  amount  fixed  by  the 
published  schedule  of  rates  and  charges,  and  this  lien  can  be 
discharged,  and  the  consignee  can  become  entitled  to  the  goods, 
only  by  the  payment,  or  tender  of  pajnnent,  of  such  amount. 
Such  is  now  the  supreme  law,  and  by  it  this  and  the  courts 
of  all  other  States  are  boimd,  ..." 
The  judgment  of  the  Court  of  CivU  Appeals  for  the  Second  Su- 
preme Judicial  District  of  Texas  is  reversed  and  the  case 
remanded  to  that  court  for  further  proceedings  not  inconsis- 
tent  yyith  this  opinion. 
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SECURITY  MUTUAL  LIFE  INSURANCE  COMPANY  v. 
PREWITT,  INSURANCE  COMMISSIONER  OF  THE 
STATE  OF  KENTUCKY. 

TRAVELERS  INSURANCE  COMPANY  OF  HARTFORD 

V.  SAME. 

ERROR  TO  THE  COURT  OP  APPEALS  OF  THE  STATE  OP  BaJNTUCKY. 


Noe.  ITS,  184.    Argued  January  16, 1906.— DiBmiMed  February  19, 1906.— Ftotttioiii  for 
rehearing  granted  and  casee  decided  May  14,  1906. 

A  writ  of  error  having  been  dismissed,  after  full  argument,  as  being  a  moot 
case,  on  mistaken  assumption  of  fact  justified  by  the  record,  and  the 
petitions  for  rehearing  showing  facts  on  which  substantial  relief  can  be 
granted  the  application  for  rehearing  is  allowed  and  the  case  decided 
on  the  merits  on  the  arguments  already  made. 

A  State  has  the  power  to  prevent  a  foreign  corporation  from  doing  business 
at  all  within  its  borders  unless  such  prohibition  is  so  conditioned  as  to 
violate  the  Federal  Constitution,  and  a  state  statute  which,  without 
requiring  a  foreign  insurance  company  to  enter  into  any  agreement 
not  to  remove  into  the  Federal  courts  cases  commenced  against  it  in 
the  state  court,  provides  that  if  the  company  does  so  remove  such  a  case 
its  license  to  do  business  within  the  State  shall  thereupon  be  revoked  is 
not  unconstitutional.  Doyle  v.  Continental  Insurance  Co.,  94  U,  S.  535, 
followed  and  held  not  to  be  overruled  by  Barron  v.  Bvmsidef  121  U.  S. 
186,  or  any  other  decision  of  this  court. 


The  facts  are  stated  in  the  opinion. 

Mr,  Wm.  Marshall  BvUiU,  with  whom  Mr.  F.  W.  Jenkins, 
Mr,  Jvlien  T,  Davies  and  Mr.  Charles  S,  Grubbs  were  on  the 
brief,  for  the  Security  Mutual  Life  Insurance  Co. 

Mr,  Edmund  F.  Trabue  and  Mr.  John  G.  Johnson,  with  whom 
Mr.  Wm.  Bro.  Smith,  Mr.  John  C,  Doolan  and  Mr.  Attilla 
Cox,  Jr,y^  were  on  the  brief,  for  the  Travelers  Insurance  C!o. 
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Mr.  J.  H.  Hazdrigg,  with  whom  Mr.  N.  B.  Hays,  Attorney 
General  of  the  Commonwealth  of  Kentucky,  and  Mr.  H.  B. 
PrewiU  were  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  Peckham  delivered  the  opinion  of  the  court. 

Motions  for  rehearing  have  been  presented  by  plaintiffs  in 
error.  The  cases  were  commenced  in  the  proper  state  court 
in  Kentucky,  and  were  argued  here  on  their  merits  in  January 
of  this  term,  and  the  writs  of  error  were  dismissed,  200  U.  S. 
446,  because,  as  appeared  from  the  record,  only  abstract  ques- 
tions remained  to  be  decided,  the  licenses  to  do  business  within 
the  State  of  Kentucky  in  both  cases,  which  had  been  granted 
on  July  1,  1904,  for  one  year,  having  expired  since  issuing  the 
writs  of  error. 

In  No.  178  the  petition  stated  that  the  permission  or  au- 
thority to  continue  to  do  business  in  Kentucky  had  been  re- 
newed and  extended  from  year  to  year  by  the  State  Insurance 
Commissioner,  and  that  he  had,  on  July  1,  1904,  "continued 
the  authority  to  the  Security  Mutual  to  transact  the  business 
of  life  insurance,"  as  evidenced  by  the  permit  "  for  a  period  of 
one  year  from  July  1,  1904."  It  was  also  averred  that  the 
permit  had  been  revoked  in  September,  1904,  and  the  company 
asked  to  have  the  revocation  cancelled. 

In  No.  184  the  petition  stated  that  the  company  had  been 
granted  authority  to  transact  business  in  the  State  of  Kentucky 
for  the  period  of  one  year  then  next  ensuing,  that  is,  from  July  1, 
1904.  The  petition  showed. that  the  permit  had  not  then  (Oc- 
tober, 1904)  been  revoked,  but  it  was  alleged  that  the  Superin- 
tendent of  Insurance  threatened  to  revoke  it  (on  groimds  sub- 
stantially similar  to  those  set  forth  in  the  Security  case,  in  200 
U.  S.  supra,  viz.,  the  removal  to  a  Federal  court  of  a  case 
commenced  against  the  company  in  the  state  court),  and  an 
injunction  was  asked  to  prevent  the  revocation  of  the  permit 
on  that  account. 

On  these  motions  for  a  rehearing  it  is  now  shown,  what  did 


Digitized  by  CjOOQ IC 


248  OCTOBER  TERM,  1905. 

Opinion  of  the  Court.  202  U.  S. 

not  appear  in  the  records,  that  the  permits  in  fact  had  been 
renewed  for  another  year,  from  July  1,  1905,  to  July  1,  1906, 
for  the  purpose,  as  it  would  seem,  of  having  the  point  involved 
reviewed  by  this  court.  Neither  party  adverted  to  this  fact 
on  the  argument,  and  the  cases  were  fully  presented  by  coimsel 
on  both  sides,  on  the  merits,  and  the  question  treated  as  still 
existing. 

As  the  dismissal  was  ordered  on  a  mistaken  assumption  of 
fact,  justified  by  the  records,  that  the  permits  had  expired  by 
lapse  of  time  and  had  not  been  renewed,  the  applications  for 
rehearing  are  granted  and  the  judgments  of  dismissal  set  aside, 
and  the  cases  will  be  decided  upon  the  arguments  already  made 
in  full  by  counsel  for  both  parties. 

The  facts  upon  the  main  question  sufficiently  appear  in  the 
report  in  200  U.  S.  446.  The  Court  of  Appeals  of  Kentucky 
held  the  statute  vaUd.  26  Ky.  Law  Rep.  1239,  dissenting 
opinion,  27  Ky.  Law  Rep.  77.  See  also  83  S.  W.  Rep.  611; 
84  S.  W.  Rep.  527. 

•  The  matter  to  be  now  determined  is  whether  a  State  has  the 
right  to  provide  that  if  a  foreign  insurance  company  shall  re- 
move a  case  to  the  Federal  court,  which  has  been  commenced 
in  a  state  court,  the  Ucense  of  such  company  to  do  business 
within  the  State  shall  be  thereupon  revoked. 

The  statute  under  which  the  question  arises  is  known  as  sec- 
tion 631  of  the  Kentucky  Statutes,  and  reads  as  follows: 

"  Before  authority  is  granted  to  any  foreign  insurance  com- 
pany to  do  business  in  the  State,  it  must  file  with  the  Com- 
missioner a  resolution  adopted  by  its  board  of  directors,  con- 
senting that  service  of  process  upon  any  agent  of  such  company 
in  this  State,  or  upon  the  Commissioner  of  Insurance  of  this 
State,  in  any  action  brought  or  pending  in  this  State,  shall  be 
a  valid  service  upon  said  company;  and  if  process  is  served 
upon  the  Commissioner  it  shall  be  his  duty  to  at  once  send  it 
by  mail,  addressed  to  the  company  at  its  principal  office;  and 
if  any  company  shall,  without  the  consent  of  the  other  party 
to  any  suit  or  proceeding  brought  by  or  against  it  in  any  court 
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of  this  State,  remove  said  suit  or  proceeding  to  any  Federal 
court,  or  shall  institute  any  suit  or  proceeding  against  any  citi- 
zen of  this  State  in  any  Federal  court,  it  shall  be  the  duty  of 
the  Commissioner  to  forthwith  revoke  all  authority  to  such 
company  and  its  agents  to  do  business  in  this  State,  and  to 
publish  such  revocation  in  some  newspaper  of  general  circula- 
tion published  in  the  State." 

A  State  has  the  right  to  prohibit  a  foreign  corporation  from 
doing  business  within  its  borders,  unless  such  prohibition  is  so 
conditioned  as  to  violate  some  provision  of  the  Federal  Consti- 
tution. Among  the  later  authorities  on  that  proposition  are 
Hooper  v.  California,  155  U.  S.  648;  AUgeyer  v.  Louisiana^  165 
U.  S.  578,  583;  Orient  Insurance  Company  v.  Daggs,  172  U.  S. 
557;  Waters-Pierce  OH  Co.  v.  Texas,  177  U.  S.  28;  Neu)  York 
Life  Insurance  Company  v.  Cravens,  178  U.  S.  389,  395;  Han- 
cock Mutval  Life  Insurance  Company  v.  Warren,  181  U.  S.  73. 

Having  the  power  to  prevent  a  foreign  insurance  company 
from  doing  business  at  all  within  the  State,  we  think  the  State 
can  enact  a  statute  such  as  is  above  set  forth. 

The  question  is,  in  our  opinion,  settled  by  the  decisions  of 
this  court.  In  Insurance  Company  v.  Morse,  20  Wall.  445,  a 
statute,  of  Wisconsin,  passed  in  1870,  in  relation  to  fire  insurance 
companies,  after  providing  for  certain  conditions  upon  which 
the  foreign  company  might  do  business  within  the  State,  con- 
tinued: 

"Any  such  company  desiring  to  transact  any  such  business 
as  aforesaid' by  any  agent  or  agents  in  this  State,  shall  first 
appoint  an  attorney  in  this  State  on  whom  process  of  law  can 
be  served,  containing  an  agreement  that  such  company  will 
not  remove  the  suit  for  trial  into  the  United  States  Circuit 
Court  or  Federal  courts,  and  file  in  the  office  of  the  Secretary 
of  State  a  written  instrument,  duly  signed  and  sealed,  certify- 
ing such  appointment,  which  shall  continue  until  another  at- 
torney be  substituted." 

While  that  statute  was  in  force  the  Home  Insurance  Com- 
pany of  the  State  of  New  York  established  an  agency  in  Wis- 
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consin,  and,  in  compliance  with  the  provisions  of  the  statute, 
the  company  duly  filed  in  the  ofiice  of  the  Secretary  of  State 
of  Wisconsin  the  appointment  of  one  Durand  as  its  agent, 
upon  whom  process  might  be  served.  The  power  of  attorney 
was  filed,  containing  the  following  agreement:  "Sjud  company 
agrees  that  suits  commenced  in  the  state  courts  of  "Wisconsin 
shall  not  be  removed  by  the  acts  of  said  company  into  the 
United  States  Circuit  or  Federal  courts. " 

After  doing  business  in  the  State  for  some  time  the  company 
issued  a  policy  to  Morse,  and  a  loss  having  occurred,  Morse 
sued  the  company  in  one  of  the  state  courts  of  Wisconsm  to 
recover  the  amount  alleged  to  be  due  on  the  poUcy.  The  com- 
pany entered  its  appearance  in  the  suit  and  filed  its  petition 
to  remove  the  case,  which  petition  was  in  proper  form,  and 
was  accompanied  by  the  required  bond  and  bail.  Being  pre- 
sented to  the  state  court  of  Wisconsin,  in  which  the  suit  was 
brough£,  that  court  held  that  the  statute  justified  the  denial 
of  the  petition  to  remove  the  case  into  the  Federal  court,  and 
a  trial  having  been  had  in  the  state  court,  it  gave  judgment 
for  the  plaintiff  on  a  verdict  found  in  his  favor.  Upon  a  re- 
view of  the  judgment  by  the  Supreme  Court  of  Wisconsin  it 
was  affirmed.  Thereupon  the  insurance  company  sued  out  a 
writ  of  error  from  this  court,  and  the  sole  question  was,  whether 
the  statute  and  agreement  were  sufficient  to  justify  the  state 
court  in  refusing  to  permit  the  removal  of  the  case  to  the  Fed- 
eral court,  and  proceeding  to  judgment  therein.  This  court 
held  that  the  agreement  was  void,  inasmuch  as,  if  carried  out, 
it  would  oust  the  Federal  courts  of  a  jurisdiction  given  them 
by  the  Constitution  and  statutes  of  the  United  States.  It  was 
said  that  the  statute  of  Wisconsin  was  an  obstruction  to  the 
right  of  removal  provided  for  by  the  Constitution  of  the  United 
States  and  the  laws  made  in  pursuance  thereof,  and  that  the 
agreement  of  the  insurance  company  derived  no  support  from 
the  imconstitutional  statute,  and  it  was  void  as  it  would  have 
been  had  no  such  statute  been  passed.  The  Chief  Justice,  with 
whom  concurred  Mr.  Justice  Davis,  dissented,  holding  that,  as 


Digitized  by  CjOOQ IC 


SECURITY  MUTUAL  LIFE  INS.  CO.  v.  PREWITT.  251 
202  U.S.  Opiniini  of  the  Court. 

the  State  had  the  right  to  exclude  foreign  insurance  companies  ^ 
from  the  transaction  of  business  within  its  jurisdiction,  it  had 
the  right  to  impose  conditions  upon  their  admission,  which  was 
a  necessary  consequence  from  the  right  to  exclude  altogether. 

It  will  be  seen  the  statute  provided  that  in  the  power  of  at- 
torney, appointing  an  agent  for  the  company  within  the  State, 
there  should  be  an  agreement  that  the  company  would  not  re- 
move a  case  to  a  Federal  court,  and  the  statute  was  held  to  be 
void. 

Subsequently  the  case  of  Doyle  v.  Continental  Insurance  Comr 
pany,  94  U.  S.  535,  involving  the  same  statute,  came  before 
this  court.  In  that  case  the  court  reaffirmed  the  decision  of 
the  Morse  case,  supra,  as  to  the  invalidity  of  the  agreement. 
But  in  distinguishing  the  two  cases  it  was  said  in  the  course 
of  the  opinion  that,  as  the  State  had  the  right  to  entirely  ex- 
clude such  company  from  doing  business  in  the  State,  the 
means  by  which  it  caused  such  exclusion  or  the  motives  of  its  /^ 
action  were  not  the  subject  of  judicial  inquiry;  that  the  con- 
clusion reached  in  the  Morse  case  that  the  statute  of  Wisconsin 
was  illegal  was  to  be  understood  as  spoken  of  the  provision  of 
the  statute  then  under  review,  viz.,  that  portion  thereof  re-  ^^ 
quiring  a  stipulation  against  transferring  cases  to  the  courts/ 
of  the  United  States;  that  the  decision  was  upon  that  portion 
of  the  statute  only,  and  that  other  portions  thereof,  when  pre- 
sented, must  be  judged  on  their  merits.  The  court  further 
said  that  the  Morse  case  had  not  undertaken  to  decide  what 
the  powers  of  the  State  of  Wisconsin  were  in  revoking  a  license 
previously  granted,  as  no  such  question  had  arisen  upon  the 
facts  therein,  and  was  neither  argued  by  counsel  nor  referred 
to  in  the  opinion,  but  that  in  the  case  then  before  the  court 
(that  of  Doyle)  the  point  as  to  the  power  of  the  State  to  re- 
voke a  license  was  distinctly  presented.  It  is  stated  in  the 
opinion,  as  follows: 

"We  have  not  decided  that  the  State  of  Wisconsin  had  not 
the  power  to  impose  terms  and  conditions  as  preliminary  to 
the  right  of  an  insurance  company  to  appoint  agents,  keep 
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offices,  and  issue  policies  in  that  State.  On  the  contrary,  the 
case  of  Paid  v.  Virginia,  8  Wall.  168,  where  it  is  held  that  such 
conditions  may  be  imposed,  was  cited  with  approval  in  Insur- 
ance Company  v.  Morse.*' 

The  opinion  concludes  as  follows: 

"It  is  said  that  we  thus  indirectly  sanction  what  we  condemn 
when  presented  directly;  to  wit,  that  we  enable  the  State  of 
Wisconsin  to  enforce  an  agreement  to  abstain  from  Federal 
courts.  This  is  an  'inexact  statement.'  The  effect  of  our  de- 
\  cision  in  this  respect  is  that  the  State  may  compel  the  foreign 
company  to  abstain  from  the  Federal  courts,  or  to  cease  to  do 
business  in  the  State.  It  gives  the  company  the  option.  This 
is  justifiable,  because  the  complainant  has  no  constitutional 
right  to  do  business  in  that  State;  that  State  has  authority  at 
1  any  time  to  declare  that  it  shall  not  transact  business  there. 
This  is  the  whole  point  of  the  case,  and,  without  reference 
to  the  injustice,  the  prejudice,  or  the  wrong  that  is  al- 
leged to  exist,  must  determine  the  question.  No  right  of  the 
complainant  under  the  laws  or  Constitution  of  the  United 
States,  by  its  exclusion  from  the  State,  is  infringed;  and  this 
is  what  the  State  now  accompUshes.  There  is  nothing,  there- 
fore, that  will  justify  the  interference  of  this  court. " 

In  these  two  cases  this  court  decided  that  any  agreement 
made  by  a  foreign  insurance  company  not  to  remove  a  cause 
X  to  the  Federal  court  was  void,  whether  made  pursuant  to  a 
statute  of  the  State  providing  for  such  agreement,  or  in  the 
absence  of  such  statute;  but  that  the  State,  having  power  to 
exclude  altogether  a  foreign  insurance  company  from  doing 
business  within  the  State,  had  power  to  enact  a  statute  which, 
in  addition  to  providing  for  the  agreement  mentioned,  also  pro- 
vided that  if  the  company  did  remove  a  case  from  the  state 
to  a  Federal  court,  its  right  to  do  business  within  the  State 
should  cease,  and  its  permit  should  be  revoked.  It  was  held 
there  was  a  distinction  between  the  two  propositions,  and  one 
might  be  held  void  and  the  other  not. 

The  case  of  Barron  v.  Bumside,  121  U.  S.  186,  has  been  cited 
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as  overruling  the  Doyle  case,  and  as  holding  that  a  statute  of 
the  nature  of  the  one  in  question  here  is  void  as  a  violation  of 
the  Federal  Constitution.  In  that  case  a  statute  of  Iowa  was 
under  consideration.  It  is  set  out  in  the  report.  The  first 
section  provides  for  an  application  by  the  foreign  company  to 
the  Secretary  of  State,  requesting  that  a  permit  may  be  issued 
to  the  corporation  to  transact  business  in  the  State.  It  also 
provides  that  the  application  shall  contain  a  stipulation  that 
the  permit  shall  be  subject  to  each  of  the  provisions  of  the  act. 
The  third  section  provides  that  if  any  cases  commenced  in  a 
state  court  were  removed  by  the  corporation  into  a  Federal 
court,  the  corporation  should  thereupon  forfeit  any  permit  is- 
sued  or  authority  granted  to  it  to  transact  business  in  the  State. 
The  fourth  section  provides  for  punishing  the  agents,  oflScers 
or  servants  of  the  corporation  for  doing  business  as  such  in  the 
State,  if  the  corporation  had  not  compUed  with  the  statute 
and  taken  out  and  retained  a  vahd'permit  to  do  business  within 
the  State.  The  corporation  had  not,  in  fact,  taken  oijt  a  per- 
mit. Barron,  the  plaintiff  in  error,  was  a  servant  of  the  cor- 
poration, and  was  engaged  as  engineer  in  running  a  train  of 
the  corporation,  wliich  started  from  Chicago  and  was  running 
in  the  State  of  Iowa.  He  was  arrested  in  Iowa  for  acting  as 
the  agent  of  the  company  in  that  State,  while  the  company  had 
no  permit.  Having  been  arrested,  he  applied  to  the  Supreme 
Court  of  the  State  for  a  writ  of  habeas  corpus,  which  was  issued 
and  a  return  made,  and  the  ca^  heard  upon  an  agreed  state- 
ment, containing  the  above  facts.  The  state  court  upheld  the 
validity  of  the  statute,  and  the  case  was  brought  to  this  court 
by  writ  of  error,  wher^  the  judgment  was  reversed  and  the 
statute  held  invalid. 

In  the  opinion  delivered  in  this  court  it  will  be  observed  that 
the  agreement  or  stipulation  provided  for  in  the  statute  was 
the  material  fact  upon  which  the  court  proceeded,  and  it  was 
held  that  the  statute  did  require  such  agreement.  The  various 
requirements  mentioned  in  the  first  section  of  the  statute  were 
referred  to  as  forming  in  fact  but  one  proceeding  and  as  indis- 
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solubly  bound  up  with  the  application  for  a  permit  that  could 
not  be  issued,  unless  the  stipulation  was  given  which  made  the 
permit  specially  subject  to  each  of  the  provisions  of  the  act, 
including  the  provision  not  to  remove.  It  is  clear  from  the 
,  whole  case  that  the  stipulation  not  to  remove  was  regarded  as 
'^  the  material  part,  and  the  case  was  decided  on  that  foundation. 
Mr.  Justice  Blatchford  said: 

"The  statute  is  not  separable  into  parts.  An  affirmative 
provision  requiring  the  filing  by  a  foreign  corporation,  with 
the  Secretary  of  State,  of  a  copy  of  its  articles  of  incorporation, 
and  of  an  authority  for  the  service  of  process  upon  a  designated 
officer  or  agent  in  the  State,  might  not  be  an  unreasonable  or 
objectionable  requirement,  if  standing  alone;  but  the  manner 
in  which,  in  this  statute,  the  provisions  on  those  subjects  are 
coupled  with  the  apphcation  for  the  permit,  and  with  the  stip- 
ulation referred  to,  shows  that  the  real  and  only  object  of  the 
statute,  and  its  substantial  provision,  is  the  requirement  of 
the  stipulation  not  to  remove  the  suit  into  the  Federal  court. " 

For  this  reason  the  statute  was  held  void. 

Reference  is  then  made  in  the  opinion  to  the  Morse  case,  20 
Wall,  supra,  wherein  it  was  stated  that  agreements  in  advance 
to  oust  the  court  of  a  jurisdiction  conferred  by  law  were  illegal 
and  void,  and  that  parties  could  not  bind  themselves  in  ad- 
vance by  such  an  agreement  thus  to  forfeit  their  rights  at  all 
times  and  on  all  occasions,  whenever  the  case  might  be  pre- 
sented. 

The  Doyle  case,  94  U.  S.  supra,  was  also  referred  to,  and  Mr. 
Justice  Blatchford  said  in  regard  to  it  as  follows: 

"The  point  of  the  decision  seems  to  have  been,  that,  as  the 
State  had  granted  the  license,  its  officers  would  not  be  re- 
strained by  injunction,  by  a  .court  of  the  United  States,  from 
withdrawing  it.  All  that  there  is  in  the  case  beyond  this,  and 
all  that  is  said  in  the  opinion  which  appears  to  be  in  conflict 
with  the  adjudication  in  Insurance  Go.  v.  Morse,  must  be  re- 
garded as  not  in  judgment." 

This  is  the  language  which  it  is  contended  overrules  the  Doyle 
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case.  We  do  not  think  so.  A  reference  to  the  Doyle  case  will 
show  that  the  first  part  of  the  aboVe-quoted  statement  is  in- 
accurate, as  the  case  does  not  seem  to  have  been  decided  upon 
the  proposition  that  an  injunction  was  improper  from  a  court 
of  the  United  States  to  state  oflScers.  The  Morse  case  was 
referred  to  and  approved,  and  the  court  held  there  was  noth- 
ing inconsistent  between  the  two  cases.  The  Doyle  opinion 
proceeds  upon  that  theory. 

If  it  had  been  the  intention  of  the  court  in  Barron  v.  Bum- 
side  to  overrule  the  Doyle  case,  it  was  easy  to  have  said  so.  In- 
stead of  that,  the  opinion  rests  upon  the  ground  of  the  agree- 
ment to  be  exacted  as  a  condition  of  granting  the  permit,  and  y 
that  the  statute  was  not  separable  into  parts,  and  it  was  held 
that  the  requirement  of  such  a  stipulation  was  void.  It  was 
not  held  that  such  a  statute  as  the  one  of  Kentucky  now  under 
consideration  was  void.  Such  statute  exacts  no  agreement  or 
stipulation  in  any  form  or  in  any  part  of  the  statute. 

In  Southern  Pacific  Co.  v.  Denton,  146  U.  S.  202,  207,  the 
same  principle  was  stated,  although  the  question  was  not  di- 
rectly involved,  as  the  case  was  brought  in  the  Federal  court 
and  the  corporation  contended  it  was  not  served  with  process 
in  the  proper  district  and  that  the  court  was  on  that  account 
without  jurisdiction.  The  court,  per  Mr.  Justice  Gray,  in  the 
course  of  the  opinion,  remarked  that  a  statute  requiring  the 
corporation  as  a  condition  precedent  to  obtaining  a  permit  to 
do  business  within  the  State,  to  surrender  a  right  and  privilege 
secured  by  the  Federal  Constitution  and  laws,  was  unconsti- 
tutional and  void.  (Page  207.)  It  was  the  same,  in  substance, 
as  the  Iowa  statute,  which  was  held  void  on  account  of  the  ex- 
action of  the  agreement.  ^ 

In  Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  100,  Justice 
Gray,  in  delivering  the  opinion  of  the  court,  again  stated  what 
was  regarded  as  the  holding  in  the  two  cases  of  Insurance  Co. 
V.  Morse  and  Barron  v.  Bumside,  and  said  that  "statutes  re- 
quiring foreign  corporations,  as  a  condition  of  being  permitted 
to  do  business  within  the  State,  to  stipulate  not  to  remove  into  *- 
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the  courts  of  the  United  States  suits  brou^t  against  them  in 
the  courts  of  the  State,  have  been  adjudged  to  be  unconsti- 
tutional and  void."  It  was  the  exaction  of  a  stipulation  or 
agreement  that  rendered  the  statute  illegal. 

It  is  also  said  in  Blake  v.  McClung,  172  U.  S.  239,  255,  that 
a  statute  providing  that  a  stipulation  should  be  made  that  the 
company  would  not  remove  a  case  into  a  Federal  court  was 
void  because  it  made  the  right  to  do  business  under  the  license 
or  permit  depend  upon  the  siurender  by  the  corporation  of  a 
privilege  secured  to  it  by  the  Constitution. 

It  is  urged  that  the  Iowa  and  Texas  statutes  do  not  require 
an  agreement  not  to  remove.  But  those  statutes  do  require 
such  agreement.  The  Iowa  statute  provided  that  the  appli- 
cation for  a  permit  should  contain  a  stipulation  that  the  per- 
mit should  be  subject  to  each  of  the  provisions  of  the  act, 
among  which  was  one  that  the  corporation  should  forfeit  the 
permit  if  it  should  remove  the  case.  This  was  held  to  be,  in 
effect,  a  stipulation  not  to  remove,  exacted  as  a  condition  for 
granting  the  permit.    And  so  the  court  said: 

"As  the  Iowa  statute  makes  the  right  to  a  permit  dependent 
upon  the  surrender  by  the  foreign  corporation  of  a  privilege 
secured  to  it  by  the  Constitution  and  laws  of  the  United  States, 
the  statute  requiring  the  permit  must  be  held  to  be  void." 
Barron  v.  Bvmside,  supra,  page  200. 

In  other  words,  the  statute  was  regarded  as  exacting  an 
agreement  in  advance  not  to  remove  a  case,  and  such  being 
the  fact  it  was  held  that  the  statute  was  void.  The  Texas 
statute  is  to  the  same  effect  as  that  of  Iowa. 

The  most  that  can  be  contended  for  is  that  the  Barron  case 
holds  that  where  the  statute  exacts  a  stipulation  in  advance, 
as  a  condition  of  granting  a  permit,  and  the  statute  is  not  sep- 
arable into  parts,  the  whole  statute  is  void,  and  a  provision 
for  withdrawing  the  permit,  if  a  case  is  removed,  is  not  saved. 
That  principle,  as  we  have  said,  does  not  touch  this  case,  as 
there  is  no  exaction  of  a  stipulation  at  any  time. 

It  has  not  been  decided  that  a  statute  which  has  no  require- 
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ment  for  a  stipulation  or  agreement  not  to  remove  is  void,  if 
there  be  simply  a  provision  therein  for  a  revocation  of  the 
permit,  such  as  is  contained  in  the  statute  under  review. 

As  a  State  has  power  to  refuse  permission  to  a  foreign  insur- 
ance company  to  do  business  at  all  within  its  confines,  and  as 
it  has  power  to  withdraw  that  permission  when  once  given, 
without  stating  any  reason  for  its  action,  the  fact  that  it  may 
give  what  some  may  think  a  poor  reason  or  none  for  a  valid 
act  is  immaterial. 

Counsel  for  the  companies,  in  their  brief  admit  that  the  State 
"has  the  right  at  any  time  to  pass  a  statute  expelling  a  com- 
pany or  revoking  its  license,  and  the  validity  of  the  statute  of 
expulsion  would  not  be  affected  by  the  motives  of  the  State 
in  so  doing — even  though  the  preamble  expressly  recited  that 
the  license  was  revoked  because  the  company  had  removed  a 
case.  The  statute  would  be  vaUd — for  the  company  had  no 
constitutional  right  to  remain  in  the  State  any  longer  than 
it  chose  to  allow;  and  the  statute  would  not  abridge  any  right 
of  removal — for  as  the  case  had  already  been  fully  removed 
before  the  statute  was  in  existence,  the  right  of  removal  could 
not  be  said  to  have  been  hindered  or  abridged  by  a  statute  not 
even  in  existence. '* 

Thus  it  is  admitted  that  a  State  has  power  to  prevent  a  com- 
pany from  coming  into  its  domain,  and  that  it  has  power  to 
take  away  its  right  to  remain  after  having  been  permitted  once 
to  enter,  and  that  right  may  be  exercised  from  good  or  bad 
motives;  but  what  the  companies  deny  is  the  right  of  a  State 
to  enact  in  advance  that  if  a  company  remove  a  case  to  a 
Federal  court  its  license  shall  be  revoked. 

We  think  this  distinction  is  not  well  founded.  The  truth  is 
that  the  effect  of  the  statute  is  simply  to  place  foreign  insurance 
companies  upon  a  par  with  the  domestic  ones  doing  business 
in  Kentucky.  No  stipulation  or  agreement  being  required  as 
a  condition  for  coming  into  the  State  and  obtaining  a  permit 
to  do  business  therein,  the  mere  enactment  of  a  statute  which, 
in  substance,  says  if  you  choose  to  exercise  your  right  to  re- 
voL.  ecu — 17 
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move  a  case  into  a  Federal  court,  your  right  to  further  do  busi- 
ness within  the  State  shall  cease  and  your  permit  shall  be 
withdrawn,  is  not  open  to  any  constitutional  objection.  The 
reasoning  in  the  Doyle  case  we  think  is  good. 

The  orders  heretofore  entered  dismissing  the  writs  of  error 
in  these  cases  are  set  aside,  and  the  judgments  of  the  Court  of 
Appeals  of  Kentucky  are 

Affirmed. 

Mr.  Justice  Day,  with  whom  concurs  Mr.  Justice  Harlan, 
dissenting. 

In  view  of  the  importance  and  far-reaching  effect  of  the  de- 
cision just  announced,  and  being  unable  to  concur  therein,  we 
have  deemed  it  not  improper  to  briefly  state  the  grounds  upon 
which  our  objection  to  the  decision  of  the  court  rests. 

Certain  principles  of  constitutional  law  are  firmly  settled  by . 
the  decisions  of  this  court  and  need  no  citation  of  cases  in  their 
support.  The  Constitution  of  the  United  States  and  the  laws 
passed  in  pursuance  thereof  are  the  supreme  law  of  the  land, 
and  of  controlling  authority  over  all  the  people,  and  in  all  the 
States  of  the  Union.  It  is  equally  well  settled  that  the  privi- 
lege of  resorting  to  the  Federal  courts  for  litigation  of  rights  in 
controversies  between  citizens  of  different  States  is  created  by 
and  exercised  under  authority  of  the  Constitution  of  the  United 
States,  which  secures  to  citizens  of  another  State,  when  sued 
by  a  citizen  of  a  State  in  which  the  suit  is  brought,  the  abso- 
lute right  to  remove  their  cases  into  the  Federal  court  upon 
compliance  with  the  terms  of  the  act  of  Congress  enacted  to 
effect  that  purpose.  This  principle  was  announced  in  terms 
in  Insurance  Company  v.  Morse,  20  Wall.  445,  has  never  been 
questioned,  and  is  aSirmed  in  frequent  decisions  of  this  court. 
No  state  regulation  in  hostility  to  this  principle  can  be  recog- 
nized without  endangering  the  supremacy  of  the  National 
Constitution. 

The  Kentucky  statute  imposes  but  a  single  condition  neces- 
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sary  to  be  now  considered  upon  the  right  of  foreign  corpora- 
tions to  do  business  in  that  State.  It  says  in  effect  to  a  com- 
pany not  yet  licensed  to  transact  business  within  its  borders, 
there  is  no  objection  to  the  company  transacting  business  in 
this  State;  on  the  other  hand,  it  is  desirable  that  it  shall  do  so, 
subject  to  the  condition  that  the  company  cease  to  do  business 
in  the  State  and  its  license  be  revoked  the  moment  it  attempts  ^ 
to  avail  itself  of  its  constitutional  right  to  remove  a  controversy 
into  the  Federal  court  under  the  terms  of  the  Federal  statute 
passed  to  make  the  constitutional  right  effectual.  From  that 
time  its  further  right  to  do  business  shall  cease  and  determine 
and  its  license  be  revoked.  To  companies  lawfully  within  the 
State,  as  are  the  appellants  in  these  cases,  it  makes  the  like 
proposition:  You  may  carry  on  your  business,  having  com- 
plied with  other  conditions,  but  the  moment  you  undertake 
to  exercise  the  constitutional  right  of  removal  to  a  Federal 
court  your  license  shall  be  revoked,  and  all  authority  to  do 
business  in  the  State  shall  cease.  That  this  can  be  constitu- 
tionally done  is  affirmed  in  the  decision  of  the  court  in  these 
cases,  because  of  the  principle.that  the  State,  having  the  right 
to  exclude  foreign  corporations  from  its  borders,  may  do  so 
for  any  reason,  although  such  action,  as  in  the  present  case, 
is  based  solely  upon  the  denial  of  the  right  of  removal  in  proper 
cases  by  a  non-resident  citizen,  of  cases  coming  within  the  act 
of  Congress,  to  the  Federal  courts. 

As  a  general  proposition  it  is  undoubtedly  true  that  a  State 
may  prevent  foreign  corporations,  at  least  those  not  engaged 
in  interstate  commerce,  from  doing  business  within  its  borders 
and  may  impose  restrictions  upon  the  right  to  transact  local 
business  as  it  may  see  fit.  But  this  right  in  our  opinion  is  not 
without  limitation.  It  is  the  established  doctrine  of  this  court 
that  a  restriction  of  this  power  is  found  in  the  denial  of  the  right 
to  a  State  to  impose  a  condition  in  direct  conflict  with  the  Con- 
stitution of  the  United  States,  in  requiring  a  corporation,  as  a 
sole  condition  of  doing  business  within  the  State,  to  surrender  ; 
the  right  of  removal  created  and  enforced  by  the  Federal  Con- 
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stitution  and  laws  in  advance,  or  give  it  up  after  its  admission 
to  do  business  in  the  State. 

The  question  came,  directly  before  this  court  in  the  case  of 
Insvrance  Company  v.  Morse,  20  Wall.  445,  in  which  it  was 
held  that  a  State  might  not  require  a  foreign  corporation,  as  a 
condition  of  doing  business  within  its  borders,  to  file  an  agree- 
ment that  such  company  would  not  remove  the  suit  for  trial 
into  a  United  States  Circuit  Court  or  other  Federal  court.  The 
act  was  held  to  be  repugnant  to  the  Constitution  of  the  United 
States  and  the  laws  passed  in  pursuance  thereof,  as  it  denied 
the  right  of  removal  secured  to  the  citizens  of  another  State 
by  the  Constitution  and  laws  of  the  United  States.  The  ques- 
tion arose  again  in  the  case  of  DoyU  v.  Continental  Insurance 
Co.,  94  U.  S.  535.  In  that  case  it  was  held  by  the  majority 
of  the  court,  Mr.  Justice  Bradley,  Mr.  Justice  Miller  and  Mr. 
Justice  Swayne  dissenting,  that  the  State  of  Wisconsin  might 
lawfully  enact  a  statute  providing  that  if  any  foreign  insurance 
company  should  transfer  a  suit  brought  in  the  State  to  a  Fed- 
eral court  its  license  to  dHbusiness  would  be  cancelled  and 
revoked,  and  the  doctrine  was  laid  down  that  as  a  State  had 
the  right  to  exclude  the  company  for  any  reason,  the  means 
by  which  it  should  cause  such  exclusion  or  the  motives  of  her 
action  were  not  the  subjects  of  judicial  inquiry.  Thus  the  de- 
cisions of  this  court  stood  until  the  case  of  Barron  v.  Bumside, 
121  U.  S.  186,  was  brought  to  its  attention,  in  which  it  was 
held  that  a  statute  of  Iowa,  requiring  a  foreign  corporation,  as 
a  condition  of  doing  business  in  the  State,  to  stipulate  that  it 
would  not  remove  cases  into  the  Federal  court,  which  it  had 
the  right  under  the  laws  of  the  United  States  to  remove,  was 
void.  And  the  case  of  Insurance  Co,  v.  Morse,  supra,  was  ap- 
proved, and  Doyle  v.  Continental  Insurance  Co.,  supra,  qualified 
and  explained.  In  this  case  Mr.  Justice  Blatchford  delivered 
the  unanimous  opinion  of  the  court.  It  is  apparent  from  its 
perusal  that  the  principle  stated  in  Insurance  Co.  v.  Morse  and 
in  the  dissenting  opinion  in  the  Doyle  case  was  recognized  and 
affirmed,  and  the  unqualified  right  of  exclusion  denied.    After 
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showing  that  the  right  to  remove  was  the  creation  of  the  Fed- 
eral Constitution  and  laws  and  could  not  be  impaired  without 
deprivation  of  a  Federal  right,  the  ground  of  the  decision  was 
stated  to  be: 

"As  the  Iowa  statute  makes  the  right  to  a  permit  dependent 
upon  the  surrender  by  the  foreign  corporation  of  a  privilege 
secured  to  it  by  the  Constitution  and  laws  of  the  United  States, 
the  statute  requiring  the  permit  must  be  held  to  be  void." 

And  further,  in  speaking  of  the  DoyU  case: 

"The  point  of  the  decision  seems  to  have  been  that,  as  the 
State  had  granted  the  license,  its  officers  would  not  be  restrained 
by  injunction,  by  a  court  of  the  United  States,  from  withdraw- 
ing it.  All  that  there  is  in  the  case  beyond  this,  and  all  that 
is  said  in  the  opinion  which  appears  to  be  in  conflict  with  the 
adjudication  in  Insurance  Co.  v.  MorsCj  must  be  regarded  as 
not  in  judgment." 

And  that  the  court  did  not  regard  the  right  of  a  corporation 
in  that  respect  as  differing  from  that  of  an  individual  is  shown 
in  the  observation: 

"Its  right,  equally  with  any  individual  citizen,  to  remove 
into  the  Federal  court,  imder  the  laws  of  the  United  States, 
such  suits  as  are  mentioned  in  the  third  section  of  the  Iowa 
statute,  is  too  firmly  estabhshed  by  the  decisions  of  this  court 
to  be  questioned  at  this  day;  and  the  State  of  Iowa  might  as 
well  pass  a  statute  to  deprive  an  individual  citizen  of  another 
State  of  his  right  to  remove  such  suits." 

In  concluding  the  decision  the  court  said: 

"In  all  the  cases  in  which  this  court  has  considered  the  sub- 
ject of  the  granting  by  a  State  to  a  foreign  corporation  of  its 
consent  to  the  transaction  of  business  in  the  State,  it  has  uni- 
formly asserted  that  no  conditions  can  be  imposed  by  the  State 
which  are  repugnant  to  the  Constitution  and  laws  of  the  United 
States.  La  Fayette  Ins,  Co,  v.  French,  18  How.  404,  407;  Ducat 
V.  Chicago,  10  Wall.  410,  415;  Insurance  Co.  v.  Morse,  20  Wall. 
445,  456;  St.  Clair  v.  Cox,  106  U.  S.  350,  356;  Phila.  Fire  Assn. 
V.  New  York,  119  U.  S.  110,  120." 
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It  is  thus  apparent  that  the  decision  was  made  to  turn,  not 
upon  the  question  of  whether  the  agreement  not  to  remove  had 
been  required  in  advance,  or  imposed  as  a  condition  of  remain- 
ing in  the  State  after  entry  therein,  but  rested  upon  the  doc- 
trine that,  conceding  the  right  of  the  State  to  exclude  foreign 
corporations,  its  right  to  do  business  within  the  State  could  not 
be  conditioned  upon  the  surrender  of  a  privilege  secured  to  it 
by  the  Constitution  and  laws  of  the  United  States,  and  that 
the  right  to  remove  given  to  a  foreign  citizen  or  corporation 
was  a  right  thus  secured.  The  doctrine  of  Barron  v.  Bumside 
is  in  our  judgment  decisive  of  the  contention  made  in  the 
present  case.  If  it  be  true,  as  specifically  declared  in  that  case, 
that  the  right  to  exclude  a  foreign  corporation  could  not  be 
made  to  depend  solely  upon  the  surrender  by  the  foreign  cor- 
poration of  this  constitutional  right  and  privilege,  it  irresist- 
ibly follows  that  its  application  is  fatal  to  the  constitutionality 
of  the  statute  here  in  question.  The  right  of  the  insurance 
company  under  the  present  statute  to  do  business  within  the 
State  of  Kentucky  turns  upon  its  willingness  to  surrender  this 
privilege.  If  it  will  do  so,  it  may  continue  to  do  business  within 
the  State;  if  it  will  not,  its  license  will  be  revoked  and  its  right 
to  do  local  business  destroyed.  In  short,  it  may  continue  to 
do  business  within  the  State,  if  it  will  consent  to  the  surrender 
of  a  Federal  right.  We  think  this  brings  the  case  squarely 
within  the  hmitations  of  the  right  of  the  State  to  exclude 
foreign  corporations  from  its  midst,  and,  to  sustain  the  statute, 
permits  a  State,  because  of  the  exercise  of  a  constitutional 
right,  to  close  its  gates  to  corporations  equally  entitled  with 
private  citizens  in  this  respect  to  the  protection  given  by  the 
Constitution.  The  doctrine  that  the  surrender  of  rights  granted 
or  secured  by  the  Constitution  of  the  United  States  may  be 
made  a  condition  of  the  privilege  of  doing  or  continuing  busi- 
ness within  a  State  is  at  war  with  that  instrument,  and  if 
adopted  or  sanctioned  by  all  the  States  would  nullify  the  su- 
preme law  of  the  land  in  some  of  its  most  essential  provisions. 

An  examination  of  the  decisions  subsequent  to  Barron  v. 


Digitized  by  CjOOQ IC 


SECURITY  MUTUAL  LIFE  INS.  CO.  v.  PREWITT.  263 
202  U.  S.  Day  and  Harlan,  JJ.,  dissenting. 

Bumside,  supra,  is  convincing  to  the  efifect  that  it  has  been 
accepted  by  the  courts,  National  and  State,  as  decisive  of  the 
proposition  therein  announced,  that  a  state  statute  giving  the 
right  to  do  business  or  to  terminate  a  business  already  insti- 
tuted, upon  the  sole  condition  of  the  surrender  of  a  Federal 
right,  secured  by  the  Constitution,  is  void  and  of  no  efifect. 
The  case,  thus  interpreted,  has  been  cited  and  followed  in  sub- 
sequent cases  in  this  and  other  Federal  courts. 

In  Southern  Pacific  Co.  v.  DmUm,  146  U.  S.  202,  207,  Mr. 
Justice  Gray,  delivering  the  unanimous  judgment  of  this  court 
and  referring  to  a  statute  of  Texas  similar  to  the  one  now  un- 
der consideration,  said:  ''That  statute,  requiring  the  corpora- 
tion, as  a  condition  precedent  to  obtaining  a  permit  to  do  busi- 
ness within  the  State,  to  surrender  a  right  and  privilege 
secured  to  it  by  the  Constitution  and  laws  of  the  United  States, 
was  unconstitutional  and  void,  and  could  give  no  validity  or 
efifect  to  any  agreement  or  action  of  the  corporation  in  obedi- 
ence to  its  provisions, "  citing  Insurance  Company  v.  Morse  and 
Barron  v.  Bumside,  The  same  eminent  judge,  delivering  again 
the  unanimous  judgment  of  this  court  in  Martin  v.  Baltimore 
&  Ohio  Railroad,  151  U.  S.  673,  684,  and  again  citing  the 
Morse  and  Barron  cases,  said:  "The  Baltimore  and  Ohio  Rail- 
road Company,  not  being  a  corporation  of  West  Virginia,  but 
only  a  corporation  of  Maryland,  licensed  by  West  Virginia  to 
act  as  such  within  its  territory,  and  liable  to  be  sued  in  its 
courts,  had  the  right  under  the  Constitution  and  laws  of  the 
United  States,  when  so  sued  by  a  citizen  of  this  State,  to  re- 
move the  suit  into  the  Circuit  Court  of  the  United  States;  and 
could  not  have  been  deprived  of  that  right  by  any  provision 
in  the  statutes  of  the  State."  Again,  upon  the  authority  of 
the  same  cases,  including  the  Denton  case,  this  court,  by  its 
unanimous  judgment  in  Barrow  Steamship  Co.  v.  Kane,  170 
U.  S.  100,  111,  said:  ''So  statutes  requiring  foreign  corpora- 
tions, as  a  condition  of  being  permitted  to  do  business  within 
the  State,  to  stipulate  not  to  remove  into  the  courts  of  the 
United  States  suits  brought  against  them  in  the  courts  of  the 
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State,  have  been  adjudged  to  be  unconstitutional  and  void." 
To  the  same  effect  was  the  case  of  Blake  v.  McClung,  172  U.  S. 
239,  255,  256,  in  which  it  was  said,  upon  the  authority  of  the 
Morse,  Barron  and  Denton  cases:  ''  It  was  accordingly  adjudged 
in  Barron  v.  Bumside,  121  U.  S.  186,  200,  that  an  Iowa  statute 
requiring  every  foreign  corporation  named  in  it,  as.  a  condition 
of  obtaining  a  license  or  permit  to  transact  business  in  that 
State,  to  stipulate  that  it  would  not  remove  into  the  Federal 
courts  suits  that  were  removable  from  the  state  courts  under 
the  laws  of  the  United  States,  was  void  because  it  made  the 
right  to  do  business  under  a  license  or  permit  dependent  upon 
the  surrender  by  the  corporation  of  a  privilege  seciu'ed  to  it 
by  the  Constitution.  ...  So  statutes  requiring  foreign 
corporations,  as  a  condition  of  being  permitted  to  do  business 
within  the  State,  to  stipulate  not  to  remove  into  the  courts  of 
the  United  States  suits  brought  against  them  in  the  coiu^ts 
of  the  State,  have  been  adjudged  to  be  unconstitutional  and 
void."  In  Chattanooga,  R.  &  C.  R.  Co.  v.  Evans,  66  Fed.  Rep. 
809,  814,  heard  before  Judges  Taft,  Lurton  and  Severens,  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  speaking  by 
Judge  Lurton  and  referring  to  the  Morse  and  Barron  cases, 
recognized  the  right  of  the  State  to  prescribe  terms  upon  which 
a  corporation  of  another  State  or  country  may  carry  on  busi- 
ness within  its  borders,  but  taking  care  at  the  same  time  to 
say:  "That  there  are  limitations  upon  this  power  is  equally 
well  settled,  for  it  cannot  impose  as  a  condition  that  such  non- 
resident corporation  shall  not  resort  to  the  courts  of  the  United 
States." 

In  Bigelow  v.  Nick^rson,  70  Fed.  Rep.  113,  Judge  Jenkins, 
speaking  for  the  Circuit  Court  of  Appeals,  Seventh  Circuit, 
after  reviewing  the  cases  in  this  court,  said: 

''  We  consider  the  question  foreclosed,  and  no  longer  open  to 
discussion.  No  condition  imposed  upon  a  right  granted  by 
a  State,  which  prevents  one  from  availing  himself  of  his  con- 
stitutional prerogative  of  appeal  to  the  courts  of  the  United 
States  can  be  upheld." 
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In  Reimers  v.  Seatco  Manufacturing  Co.,  70  Fed.  Rep.  573, 
Judge  Taft,  speaking  for  the  Circuit  Court  of  Appeals,  Sixth 
Circuit,  said: 

"  The  right  of  a  State  to  impose  conditions  upon  foreign  cor- 
porations doing  business  therein  is  not  unlimited.  In  Insur- 
ance Co.  V.  French,  18  How.  404,  Mr.  Justice  Curtis,  speaking 
for  the  Supreme  Court  said: 

"  *A  corporation  created  by  Indiana  can  transact  business 
in  Ohio  only  with  the  consent,  express  or  implied,  of  the  latter 
State.  Bank  v.  Earle,  13  Pet.  519.  This  consent  may  be  ac- 
companied by  such  conditions  as  Ohio  may  think  fit  to  impose, 
and  these  conditions  must  be  deemed  valid  and  efifectual  by 
other  States  and  by  this  court,  provided  they  are  not  repugnant 
to  the  Constitution  or  laws  of  the  United  States,  or  inconsis- 
tent with  those  rules  of  public  law  which  secure  the  jurisdiction 
and  authority  of  each  State  from  encroachment  by  all  others, 
or  that  principle  of  natural  justice  which  forbids  condemnation 
without  opportunity  for  defense.' 

''  In  Southern  Pacific  Co.  v.  Denton,  146  U.  S.  202,  it  was  held 
that  the  law  which  permitted  a  non-resident  corporation  to  do 
business  within  its  territory  on  condition  that  it  should  forfeit 
such  permit  if  it  removed  a  suit  brought  against  it  into  the 
court  of  the  United  States  held  within  the  State,  was  uncon- 
stitutional and  void,  and  could  give  no  validity  and  effect  to 
any  agreement  or  action  of  the  corporation  in  obedience  to  its 
provisions,  because  it  thereby  was  compelled  to  surrender  a 
right  and  privilege  secured  to  it  by  the  Constitution  and  laws 
of  the  United  States;  citing  Insurance  Co.  v.  Morse,  20  Wall. 
445,  and  Barron  v.  Bumside,  121  U.  S.  186." 

Notwithstanding  these  cases,  it  is  now  adjudged  that  so  far 
as  the  Constitution  of  the  United  States  is  concerned,  it  is  com- 
petent for  any  State  to  withdraw  or  cancel  a  Ucense  given  to 
a  corporation  of  another  State  to  do  business  within  its  limits 
whenever  and  solely  because  that  corporation,  being  sued  in  a 
state  court,  has  the  case  removed  to  the  Federal  court  for  trial 
or  hearing.    If  each  State  should  enact  a  statute,  such  as  the 
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one  before  us,  the  right  secured  to  a  corporation  when  sued  in 
the  courts  of  a  State  other  than  the  one  creating  it,  to  invoke 
the  jurisdiction  of  the  Federal  court,  would  be  abrogated 
throughout  the  whole  United  States,  although  such  right  is 
secured  by  the  C!onstitution  and  by  valid  acts  of  (Congress. 
We  cannot  assent  to  this  view.  It  amounts  to  a  practical 
nullification  in  respect  to  such  corporations  of  the  supreme  law 
of  the  land  and  places  important  constitutional  rights  at  the 
mercy  of  the  several  States. 

In  the  State  from  which  this  case  comes,  after  a  full  review 
of  the  decisions  of  this  court,  the  same  conclusion  was  reached 
in  Commonwealth  v.  East  Tenn.  Coal  Co.,  97  Kentucky,  238. 

The  same  view  of  the  efifect  of  Barron  v.  Bumside  has  been 
accepted  by  the  text-writers.  2  C!ook  on  Corporations,  3d  ed. 
1675;  Moon,  Removal  of  Causes  (1901),  §§  30  and  31,  and  notes 
in  which  the  author  expresses  the  view  that  the  Doyle  case  has 
l)ecome  obsolete  and  is  practically  overruled  by  Barron  v.  Bum- 
side  and  subsequent  cases  in  this  court,  §30,  note  3;  Curtis' 
Jurisdiction  of  the  United  States  Courts,  2d  ed.  by  Merwin, 
187. 

The  principles  announced  in  Doyle  v.  Ins.  Co.  and  Barron  v. 
Bumside  are  directly  opposed  the  one  to  the  other,  and  cannot 
both  prevail.  The  former  case  was  decided  upon  the  principle 
that  as  the  State  has  the  full  right  to  exclude  a  foreign  corpora- 
tion it  may  do  so  for  any  reason  or  for  no  reason.  The  latter 
case  qualified  this  doctrine  with  the  limitation  that  the  exclu- 
sion may  not  be  solely  because  the  corporation  was  exercising 
or  would  not  yield  the  right  to  avail  itself  of  a  privilege  created 
and  protected  by  the  Federal  Constitution. 

After  such  repeated  affirmance  and  general  acceptance,  we 
do  not  think  the  doctrine  announced  in  Barron  v.  Bumside 
ought  to  be  qualified  or  detracted  from,  and  certainly  it  seems 
to  us  that  the  court  should  not  return  to  the  rejected  doctrine 
of  the  Doyle  case. 

If  a  State  may  lawfully  withhold  the  right  of  transacting 
business  within  its  borders  or  exclude  foreign  corporations  from 
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the  State  upon  the  condition  that  they  shall  surrender  a  con- 
stitutional right  given  in  the  privilege  of  the  companies  to  ap- 
peal to  the  courts  of  the  United  States,  there  is  nothing  to 
prevent  the  State  from  applying  the  same  doctrine  to  any  other 
constitutional  right,  which,  though  differing  in  character,  has 
no  higher  or  better  protection  in  the  Constitution  than  the  one 
under  consideration.  If  the  State  may  make  the  right  to  trans- 
act business  dependent  upon  the  surrender  of  one  constitutional 
privilege,  it  may  do  so  upon  another,  and  finally  upon  all.  In 
pursuance  of  the  principle  announced  in  this  case,  that  the 
right  of  the  State  to  exclude,  includes  the  right,  when  exercised 
for  any  reason  or  for  no  reason,  the  State  may  say  to  the  for- 
eign corporation, — ^You  may  do  business  within  this  State,  pro- 
vided you  will  yield  all  right  to  be  protected  against  depriva- 
tion of  property  without  due  process  of  law;  or  provided  you 
surrender  your  right  to  have  compensation  for  your  property 
when  taken  for  private  use,  or  provided  you  surrender  all  right 
to  the  equal  protection  of  laws;  and  so  on  through  the  cate- 
gory of  rights  secured  by  the  Constitution  and  deemed  essen- 
tial to  the  protection  of  people  and  corporations  living  under 
our  institutions.  This  dangerous  doctrine,  asserted  in  the 
majority  opinion  in  the  Doyle  case,  destroyed  and  overthrown 
as  we  think  in  Barron  v.  Bumside,  which  latter  case  has  been 
consistently  and  repeatedly  followed  in  this  court  and  in  other 
courts.  Federal  and  State,  from  that  day  to  this,  ought  not 
now  to  be  rehabilitated  and  restored  to  its  power  to  work  de- 
struction of  rights  deemed  so  essential  to  the  safety  of  citizens, 
natural  and  artificial,  that  they  have  been  secured  by  the 
provisions  of  the  Federal  Constitution. 

In  the  opinion  of  the  court  in  this  case  the  doctrine  that  a 
corporation  cannot  be  permitted  to  be  deprived  of  its  right  to 
do  business  because  of  the  assertion  of  a  Federal  right  is  smd 
not  to  be  denied,  because  the  right  of  a  foreign  corporation 
to  do  business  in  a  State  is  not  secured  or  guaranteed  by  the 
Federal  Constitution.  Conceding  the  soundness  of  this  gen- 
eral proposition,  it  by  no  means  follows  that  a  foreign  corpora- 
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tion  may  be  excluded  solely  because  it  exercises  a  right  secured 
by  the  Federal  Constitution.  For,  conceding  the  right  of  a 
State  to  exclude  foreign  corporations,  we  must  not  overlook 
the  limitation  upon  that  right,  now  equally  well  settled  in  the 
jurisprudence  of  this  court,  that  the  right  to  do  business  can- 
not be  made  to  depend  upon  the  surrender  of  a  right  created 
and  guaranteed  by  the  Federal  Constitution.  If  this  were 
otherwise,  the  State  would  be  permitted  to  destroy  a  right 
created  and  protected  by  the  Federal  Constitution  under  the 
guise  of  exercising  a  privilege  belonging  to  the  State,  and,  as 
we  have  pointed  out,  the  State  might  thus  deprive  every  for- 
eign corporation  of  the  right  to  do  business  within  its  borders, 
except  upon  the  condition  that  it  strip  itself  of  the  protection 
given  it  by  the  Federal  Constitution.  Furthermore,  it  is  stated 
in  the  prevailing  opinion  that  while  the  State  may  exclude  in 
advance  or  deprive  a  foreign  corporation  of  the  privilege  of 
doing  business  after  it  is  lawfully  in  the  State,  because  of  the 
exercise  of  a  Federal  right,  it  cannot  require  the  corporation 
to  agree  in  advance  that  it  will  waive  such  right,  as  that,  it 
is  admitted,  would  be  unconstitutional. 

We  think  the  distinction  is  without  a  substantial  difiference 
and  makes  the  validity  of  the  act  turn  upon  the  means  of  at- 
taimng  the  same  unlawful  end.  In  either  alternative  the  cor- 
poration is  excluded  from  the  State  because  it  will  not  consent 
to  surrender  the  right  given  it  under  the  Federal  Constitution. 
While  we  concede  the  right  of  a  State  to  exclude  foreign  cor- 
porations from  doing  business  within  its  borders  for  reasons 
not  destructive  of  Federal  rights,  we  deny  that  the  right  can 
be  made  to  depend  upon  the  surrender  of  the  protection  of  the 
Federal  Constitution,  which  secures  to  alien  citizens  the  right 
to  resort  to  the  courts  of  the  United  States. 

In  the  cases  decided  in  this  court  subsequently  to  Barron  v. 
Bumside,  while  the  general  proposition  is  affirmed  that  a  State 
may  prescribe  conditions  upon  which  a  foreign  corporation  may 
do  business  within  its  borders,  in  no  one  of  them  is  it  asserted 
that  the  State  may  exclude  or  expel  such  corporations  because 
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they  insist  upon  the  exercise  of  a  right  created  by  the  Federal 
Constitution.  On  the  contrary,  tliis  court  has  repeatedly  said 
that  such  right  of  exclusion  was  qualified  by  the  superior  right 
of  all  citizens  to  enjoy  the  protection  of  the  Federal  Constitu- 
tion. The  Federal  authority  gives  no  right  to  deny  to  the  citi- 
zens of  a  State  access  to  the  local  courts  of  a  State.  For  wise 
purposes  the  Federal  Constitution  has  provided  courts  for 
citizens  of  different  States,  believed  to  be  free  from  local  in- 
fluence and  prejudice,  and  laws  have  been  passed  by  Congress 
to  make  the  privilege  of  resort  to  them  effectual.  In  our  view 
no  state  enactment  can  lawfully  abridge  this  right  or  destroy 
it,  directly  or  indirectly,  by  affixing  heavy  penalties  to  its  asser- 
tion by  those  lawfully  entitled  to  its  enjoyment.  We  think 
Barron  v.  Bumside  was  intended  to  overrule  the  contrary  dec- 
laration which  is  found  only  in  the  Doyle  case,  which  is  incon- 
sistent with  or  opposed  to  every  other  declaration  directly  upon 
the  subject  in  the  opinions  of  this  court. 

We  are  of  opinion  that  the  statute  in  question,  so  far  as  it 
authorizes  the  cancellation  of  a  license  given  by  a  State  to  a 
corporation  to  do  business  within  its  limits,  whenever  such 
corporation,  in  the  exercise  of  a  constitutional  right,  has  a 
suit  brought  against  it  in  a  state  court  removed  to  the  Fed- 
eral court  for  trial,  is  unconstitutional  and  void. 

For  the  reasons  stated  we  are  constrained  to  dissent. 


Digitized 


by  Google 


270  OCTOBER  TERM,  1905. 

Opinion  of  the  Court.  202  U.  S. 


GILA  BEND  RESERVOIR  AND  IRRIGATION  COMPANY 
V.  GILA  WATER  COMPANY. 

APPEAL    FROM    THE    SUPREME    COURT    OF    THE    TERRITORY    OF 

ARIZONA. 

No.  226.     Argued  April  12.  16.  1906 —Decided  May  14.  1906. 

The  absence  of  a  fonnal  order  by  the  court  need  not  necessarily  prevail 
over  its  essential  action. 

Where  appellant's  only  assignment  of  error  on  an  appeal  from  the  Supreme 
Ck)urt  of  a  Territory  is  that  the  court  had  not  acquired  jurisdiction  of  the 
prof>erty  in  that  suit  because  it  was  in  its  custody  in  another  suit  in 
which  a  receiver  had  been  appointed,  and  the  receivership  had  not  been 
extended  or  the  actions  consolidated,  but  the  record  clearly  shows  that 
the  District  Court  considered  the  cases  as  consolidated  and  empowered 
the  receiver  appointed  in  the  first  suit  to  sell  the  property  and  apply 
the  proceeds  as  directed  in  the  second  suit,  and  that  such  decree  was 
aflfirmed  by  the  Supreme  Court  of  the  Territory  and  by  this  court,  the  as- 
signments are  without  foundation  and  the  decree  will  be  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  C.  Prentiss^  with  whom  Mr.  Joseph  K.  McCam- 
mon  was  on  the  brief,  for  appellant. 

Mr.  C.  F.  Ainsivorth  for  appellee,  submitted. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

The  appellant  and  appellee  are  Arizona  corporations.  The 
former  brought  this  suit  in  the  District  Court  of  Maricopa 
County  to  quiet  title  to  certain  land  and  water  rights  against 
the  appellee  and  the  Peoria  Canal  Company,  Valley  Canal  and 
Land  Company,  also  Arizona  corporations,  and  against  the 
Arizona  Construction  Company,  an  Illinois  corporation,  and 
o  t?ainst  certain  persons,  one  of  whom  was  a  resident  of  the  Ter- 


Digitized  by  CjOOQ IC 


GILA  RESERVOIR  CO.  v.  GILA  WATER  CO.      271 
202  U.  S.  Opinion  of  the  Court. 

ritory,  and  the  others  non-residents.  The  complaint  contained 
the  usual  allegations.  All  the  defendants  but  the  Gila  Water 
Company,  appellee  herein,  disclaimed  title.  The  appellee  an- 
swered denying  appellant's  title  and,  in  a  cross  complaint,  set 
up  title  in  itself.  To  the  cross  complaint  appellant  answered 
that  appellee  claimed  title  "under  and  by  virtue  of  a  certain 
judgment  and  decree  of  this  court  (District  Court  of  Maricopa 
County)  rendered  and  entered  November  20,  1894,  and  certain 
pretended  receiver's  deed  or  deeds  made,  executed  and  de- 
livered under  and  by  authority  of  said  judgment  and  decree 
and  proceedings  thereunder,  or  a  certain  deed  or  deeds  of  some 
person  or  persons  deriving  title  under,  through  and  by  virtue 
of  said  receiver's  deed  or  deeds. "  And  it  was  alleged  that  said 
judgment  and  the  proceedings  thereunder  were  void  in  that 
(1)  the  action  in  which  the  judgment  was  rendered  was  a  pro- 
ceeding in  rem  and  that  the  court  never  acquired  jurisdiction 
over  the  property  or  any  part  thereof;  (2)  that  the  judgment 
was  rendered  July  21,  1894,  and  appellant  duly  appealed  from 
said  judgment  to  the  Supreme  Court  of  the  Territory,  and  the 
District  Court  thereby  lost  jurisdiction  of  the  action,  and  yet 
on  the  twelfth  of  November,  1894,  the  District  Court  entered, 
a  pretended  amendment  to  the  judgment  and  decree,  which 
was  pretended  to  be  in  lieu  of  the  original  decree  of  July  21, 
and  that  the  only  right  and  title  appellee  has  to  the  property 
is  under  this  "pretended,  amended  and  void  judgment  and 
decree." 

It  was  further  alleged  that  the  receiver  was  duly  appointed 
in  another  action  and  that  he  took  possession  of  the  property, 
and  that  during  the  time  appellee  claims  to  have  obtained  title 
to  any  of  said  property  the  same  and  the  whole  thereof  was  in 
the  custody  of  the  court  and  in  the  possession  of  the  receiver, 
and  that  prior  to  the  commencement  of  the  suit  at  bar  the 
court  and  receiver  ceased  to  have  any  custody  or  possession 
of  the  property. 

The  trial  court  found  that  the  appellee  was  the  owner  in  fee 
simple  of  the  property  and  adjudged  that  the  claim  of  the  ap- 
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pellant  and  all  of  the  defendants  in  the  question  to  be  "invalid 
and  groundless.''  The  decree  was  affirmed  by  the  Supreme 
Court. 

The  findings  of  fact  of  the  Supreme  Court  are  very  general. 
They  are  only  that  the  appellant  had  not,  at  the  commence- 
ment of  the  action,  any  cause  of  action  in  respect  to  the  prop- 
erty, and  has  not  now  any  right,  title  or  interest  therein;  that 
the  appellee  was  the  owner  in  fee  simple  and  in  possession 
thereof. 

The  special  rulings  of  the  trial  court,  which  were  assigned  as 
.  errors  and  affirmed  by  the  Supreme  Court,  appear  in  the  opinion 
of  the  latter  court  and  in  the  bill  of  exceptions.  These  ruUngs 
were  made  upon  the  introduction  in  evidence  by  the  appellee 
to  sustain  its  title  of  certain  judgments  rendered  by  the  Dis- 
trict Court  of  Maricopa  County.  The  facts  as  to  these  judg- 
ments are  stated  by  the  Supreme  Court  as  follows: 

"It  appears  that  in  the  District  Court  of  Maricopa  County, 
in  the  year  1893,  the  appellant  brought  suit  against  the  Peoria 
Canal  Company  and  the  Arizona  Construction  Company  and 
applied  for  a  receiver  therein  to  take  possession  of  the  property 
in  controversy  in  this  action.  Thereafter  the  court  appointed 
one  James  McMillan  as  such  receiver  who  took  possession  of 
the  property,  and  by  leave  of  the  court  issued  a  large  amount 
of  receiver's  certificates  to  meet  the  expenses  of  necessary  im- 
provements upon  the  property.  This  suit  was  docketed  as 
number  1728.  Pending  this  action,  one  W.  H.  Linn,  and 
others,  brought  suit  in  the  District  Court  of  Maricopa  County, 
against  the  appellant  and  other  defendants,  alleging  in  their 
complaint,  among  other  facts,  the  pendency  of  action  number 
1728,  the  appointment  of  the  receiver  and  the  issuing  of  the 
receiver's  certificates,  and  praying,  among  other  things,  that 
the  assets  of  the  Gila  Bend  Reservoir  and  Irrigation  Company 
be  marshalled  and  that  the  receiver  take  possession  of  and 
be  directed  to  sell  the  property  of  the  said  company  and 
from  the  proceeds  of  said  sale  pay  the  debts  adjudged  due 
against  it. 
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"All  the  parties  to  this  suit,  including  the  Gila  Bend  Reser- 
voir and  Irrigation  Company,  appeared  and  answered.  A  trial 
was  had  and  judgment  was  rendered,  in  which  the  receiver  was 
directed  to  sell  the  property.  The  record  further  discloses  that 
a  sale  was  made  under  this  judgment  by  the  receiver,  which 
was  affirmed  by  the  court,  and  a  deed  executed  by  the  said 
receiver,  to  the  piu'chaser,  who  was  one  of  the  grantors  of  the 
appellee.  This  judgment  was  appealed  from  to  this  court, 
where  it  was  affirmed,  and  subsequently  an  appeal  was  taken 
by  the  appellant  to  the  Supreme  Court  of  the  United  States, 
where  the  judgment  of  this  court  was  affirmed.  The  latter  suit 
in  the  court  below  was  docketed  as  number  1996.  The  objec- 
tion which  the  appellant  urged  in  the  court  below  to  the  judg- 
ment in  cause  numbered  1996  was  that  it  appears  upon  the  face 
of  the  record  that  the  judgment,  ordering  a  sale  of  the  premises 
by  the  receiver,  was  without  jurisdiction  and  void  for  the  reason 
that  no  order  was  made  by  the  court  extending  the  receiver- 
ship in  suit  number  1728  to  cause  number  1996.  In  passing 
upon  this  objection  the  trial  court  pointed  out  that  all  the 
parties  in  the  cause  number  1728  were  parties  in  cause  number 
1996,  that,  when  the  latter  suit  was  brought,  the  property  was 
in  the  hands  of  the  court,  through  its  receiver,  and  that  after 
the  bringing  of  cause  number  1996  the  record  disclosed  that  the 
court  and  all  the  parties,  including  the  Gila  Bend  Reservoir  and 
Irrigation  Company,  treated  the  property  in  possession  of  the 
receiver,  appointed  in  cause  number  1728,  as  though  it  had 
been  placed  in  his  possession  as  a  receiver  appointed  in  cause 
number  1996,  and,  further,  that  orders  were  made  by  the  court 
concerning  said  receivership  which  were  entitled  in  both  suits 
jointly,  and  held  that,  although  no  order  was  made  consolidating 
the  two  suits  and  no  order  was  in  terms  made  extending  the 
receivership  to  the  second  suit  number  1996,  the  receivership 
was  in  fact  extended  to  the  second  suit,  and  that  the  court,  by 
its  action,  ratified  the  acts  of  the  receiver  in  the  second  suit  and 
thereby,  in  efifect,  extended  his  power  and  authority  as  such 
receiver  to  said  second  suit. 
VOL.  ecu — 18 
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"The  view  thus  taken  is  amply  justified  by  an  inspection  of 
the  record  in  the  two  suits,  and  upon  this  ground  alone  the 
action  of  the  trial  court,  in  admitting  the  judgment,  was  cor- 
rect/' 

We  concur  in  this  conclusion.  The  objection  made  by  the 
appellant  to  it  is,  as  we  have  indicated,  that  suit  No.  1996  was 
a  proceeding  in  rem  and  that  the  court  did  not  acquire  juris- 
diction of  the  property  for  the  reason  that  it  was  in  the  cus- 
tody of  the  court  in  suit  No.  1728,  and  that  the  court  in  the 
latter  case  did  not  extend  the  receivership  to  the  No.  1996 
nor  consolidate  the  suits,  and,  therefore,  had  no  power  to  order 
the  sale  of  the  property  by  the  receiver  in  No.  1728. 

This  is  tantamount  to  saying  that  the  absence  of  formal 
orders  by  the  court  must  prevail  over  its  essential  action.  It 
is  clear  from  the  record  that  the  District  C!ourt  considered  the 
cases  pending  before  it  at  the  same  time,  considered  No.  1996 
as  the  complement  of  No.  1728,  regarded  the  cases  in  fact  as 
consolidated,  and  empowered  the  receiver  appointed  in  1728 
to  sell  the  property  and  distribute  the  proceeds  as  directed 
by  the  decree  in  1996.  The  provision  of  the  decree  entered 
July  21,  1894  (and  of  the  amended  decree  of  November  20, 
1894),  is  as  follows: 

"It  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  James  McMillan,  the  receiver  heretofore  appointed  by  this 
court,  and  now  in  possession  of  said  premises  under  the  orders 
of  this  court,  proceed  to  advertise  and  sell  said  property  and 
distribute  the  proceeds  as  directed  in  the  decree." 

This  decree  was  affirmed  by  the  Supreme  C!ourt  of  the  Ter- 
ritory and  afterwards  by  this  court.  The  assignments  of  error, 
therefore,  are  without  foimdation. 

Decree   affirmed. 
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HULBERT  V.  CITY  OF  CHICAGO. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS. 
No.  248.     Submitted  Apnl  25.  1906.— Decided  May  14,  1906. 

The  mere  claim  in  objections  to  confirmation  of  a  rule  in  a  proceeding  in 
the  County  Court  to  confirm  an  assessment  for  paving  a  street  that  the 
act  under  which  the  assessment  was  made  was  unconstitutional  as  de- 
priving the  objector  of  his  process  of  law,  never  afterwards  brought  to 
the  attention  of  the  trial  court  or  of  the  Supreme  Court  of  the  State,  is 
not  a  sufficient  compliance  with  §  709,  Rev.  Stat.,  in  setting  up  a  right 
imder  the  Constitution  of  the  United  States  to  give  this  court  jurisdic- 
tion to  review  the  judgment  on  writ  of  error. 

According  to  the  practice  of  Illinois  an  error  not  assigned  is  not  open  to 
review  in  the  Supreme  Court  of  the  State,  and  if  assigned  but  not  noticed 
or  relied  on  in  the  brief  or  argument  of  counsel  it  will  be  regarded  as 
waived  or  abandoned,  and  this  court  will  recognize  that  rule  of  practice. 

It  is  too  late  to  raise  the  Federal  question  by  a  statement  in  the  writ  of  error 
and  petition  for  citation  that  constitutional  rights  and  privileges  were 
involved  and  decided  by  the  highest  court  of  the  State  against  plainti£f 
in  error,  even  if  the  Chief  Justice  of  that  court  allowed  the  writ. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  W,  WHbur  for  plaintiff  in  error: 

The  act  entitled,  "An  Act  Concerning  Local  Improvements/' 
passed  June  14,  1897,  and  amendments  thereto,  is  contrary  to 
section  2,  article  2,  and  section  9,  article  9,  of  the  constitution 
of  Illinois. 

The  board  of  local  improvements  is  not  a  municipal  corpora- 
tion, and  it  has  no  authority  to  make  special  assessments. 
Harward  v.  SL  Clair  &  M.  L.  &  D,  Co.,  51  Illinois,  130;  Cor- 
nell V.  People,  107  Illinois,  372;  Updike  v.  Wright,  91  Illmois, 
49;  Gage  v.  Graham,  57  Illinois,  144;  Dunham  v.  People,  96 
Illmois,  331;  Wetfierell  v.  Devine,  116  Illinois,  631;  SneU  v. 
Chicago,  133  Illinois,  413;  The  People  v.  Knopf,  171  Illinois, 
191. 

Sections  42  and  84  of  said  act  are  imconstitutional  and  void 
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because  they  interfere  with  right  of  contract  by  fixing  the  rate 
of  interest  on  assessments  and  improvement  bonds  at  five 
per  cent.  Ritchie  v.  People,  155  Illinois,  98;  McChesney  v. 
People,  200  Illinois,  146;  Adams  v.  Brennan,  177  Illinois,  194; 
Frorer  v.  People,  141  Illinois,  171;  MiUett  v.  People,  117  Illi- 
nois, 294;  Bailey  v.  People,  190  Illinois,  28. 

Mr.  James  Hamilton  Lends,  Mr,  Charles  H.  Mitchell  and 
Mr.  Frank  Johnston,  Jr.,  for  defendant  in  error: 

The  question  of  the  constitutionality  of  the  Local  Improve- 
ment Act  of  Illinois  of  June  14,  1897,  cannot  be  reviewed  by 
this  court  for  the  reason  that  this  question  was  not  decided 
nor  even  noticed  in  the  opinion  of  the  Supreme  Court  of  Illi- 
nois, and  the  record  does  not  show  that  it  was  called  to  the 
attention  of  that  court.  In  order  to  give  this  court  the  power 
to  reexamine  the  judgment  of  the  state  court,  the  title,  right, 
privilege  or  immunity  must  be  specially  set  up  or  claimed  at 
the  proper  time  and  in  the  proper  way,  and  the  right  on  which 
the  party  rehes  must  have  been  called  to  the  attention  of  the 
court  in  some  proper  way,  and  the  decision  of  the  court  must 
have  been  against  the  right  claimed.  Oxley  Stave  Co.  v.  Butler 
Co.,  166  U.  S.  648;  Sayward  v.  Denny,  158  U.  S.  180;  Levy  v. 
Sup.  Ct.  of  San  Francisco,  167  U.  S.  175,  177;  C.  &  N.  W.  Ry. 
Co.  V.  Chicago,  164  U.  S.  454,  457;  Ansbro  v.  United  States, 
159  U.  S.  695,  698;  Hoyt  v.  Shelden,  1  Black,  518,  521;  Keokuk 
&  Hamilton  Bridge  Co.  v.  Illinois,  175  U.  S.  626.  Although 
the  state  court  may  have  decided  a  Federal  question,  it  must 
appear  that  the  particular  Federal  question  sought  to  be  raised 
here  was  also  decided.  Capital  City  Dairy  Co.  v.  Ohio,  183 
U.  S.  238,  248;  Chapin  v.  Fye,  179  U.  S.  127. 

The  fact  that  the  opinion  of  the  state  court  makes  no  refer- 
ence to  the  particular  question  sought  to  be  presented  in  this 
court,  may  be  considered  in  determining  whether  the  question 
was  called  to  the  attention  of  the  state  court.  Oxley  Stave  Co. 
V.  Butler  County,  166  U.  S.  648,  653,  655;  Kipley  v.  Illinois, 
170  U.  S.  182,  186;  C.  &  N.  W.  Ry.  Co.  v.  Chicago,  164  U.  S. 
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454,  457;  Mich,  Sugar  Co.  v.  Michigan,  185  U.  S.  112,  113; 
N.  Y.  Cent,  R,  R,  Co,  v.  New  York,  186  U.  S.  269,  273. 

This  court  will  recognize  and  be  governed  by  the  rule  of  prac- 
tice in  a  state  court  prescribing  the  requirements  to  be  ob- 
served in  order  to  save  a  question  for  review  in  that  court. 
Erie  Railroad  Co.  v.  Purdy,  185  U.  S.  148. 

According  to  the  well  settled  rule  of  practice  in  the  Supreme 
Court  of  Illinois,  every  error  must  be  specifically  pointed  out 
in  the  assignments  of  error,  and  an  error  not  assigned  is  not 
open  to  review.  Berry  v.  City  of  Chicago,  192  Illinois,  154; 
Skakel  v.  People,  188  Illinois,  291;  Gibler  v.  City  of  MaUoon, 
167  Illinois,  18.  Errors  assigned,  but  not  noticed  or  relied  on 
in  the  brief  and  argument  of  counsel,  will  be  regarded  as  waived 
or  abandoned.  Levris  v.  King,  180  Illinois,  259,  266;  Dom  v. 
Ross,  177  Illinois,  225,  228;  Keyes  v.  KimmeU,  186  Illinois, 
109,  114;  Harris  v.  Shd>ek,  151  Illinois,  287,  294. 

Even  though  it  should  be  held  that  the  unconstitutionality  of 
the  act  was  sufficiently  set  up  or  claimed  in  the  Supreme  Court 
of  Illinois  to  authorize  this  court  to  review  it,  the  proposition 
contended  for  by  plaintiff  in  error  does  not  involve  a  Federal, 
but  only  a  local  question.  The  United  States  Supreme  Court 
has  no  power  to  review  a  state  statute  on  the  ground  solely 
that  it  is  repugnant  to  the  state  constitution.  Kipley  v.  lUi" 
runs,  170  U.  S.  182, 186;  MiUer  v.  ComwaU  R.  R.  Co.,  168  U.  S. 
131,  134. 

A  special  assessment  is  levied  under  the  taxing  power  of  a 
State,  and  is  a  species  of  taxation.  French  v.  Barber  Asphalt 
Pav.  Co.,  181  U.  S.  324,  343,  344;  C.  &  A.  R.  R.  Co.  v.  City 
of  Joliet,  153  Illinois,  649;  County  of  Adams  v.  City  of  Quincy, 
130  Illinois,  566.  It  is  not  the  province  of  this  court  ordinarily 
to  interfere  with  the  policy  of  the  revenue  laws  of  the  State 
or  with  statutes  providing  for  making  local  improvements  by 
special  assessment.  French  v.  Barber  Asphalt  Pav.  Co.,  181 
U.  S.  324;  Witherspoon  v.  Duncan,  4  Wall.  210,  217;  Williams 
V.  Supervisors  of  Albany,  122  U.  S.  154,  164;  Shaefer  v.  Wer- 
ling,  188  U.  S.  516,  517. 
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The  statute  fixing  the  rate  of  interest  on  special  assessment 
installments  and  bonds  at  five  per  cent  is  not  unconstitutional, 
as  precluding  the  right  of  property  owners  to  contract,  through 
the  city,  for  a  less  rate.  Gage  et  cU.  v.  City  of  Chicago,  216 
Illinois,  107. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

Error  to  the  judgment  of  the  Supreme  Court  of  the  State  of 
Illinois  affirming  a  judgment  of  the  County  Court  of  Cook 
County,  confirming  an  assessment  to  defray  the  cost  of  paving 
a  street  in  the  city  of  Chicago. 

The  proceeding  was  commenced  by  a  petition  filed  by  the 
city  in  the  County  Court  of  Cook  County  in  accordance  with 
the  law  of  the  State.  The  petition  recited  an  ordinance  of  the 
city  providing  for  the  improvement  of  the  street,  and  prayed 
"  that  steps  be  taken  to  levy  a  special  assessment  for  said  im- 
provements in  accordance  with  the  provisions  of  said  ordinance, 
and  in  the  manner  prescribed  by  law.'' 

An  order  was  made  in  accordance  with  the  prayer.  An  as- 
sessment and  report  thereon  were  duly  made  with  an  assessment 
roll  attached,  which  exhibited  the  property  of  plaintiff  in  error 
as  assessed  and  the  amount  for  which  it  was  assessed. 

In  pursuance  of  notice  given  to  all  parties  to  file  objections 
to  the  confirming  of  the  assessment  roll,  plaintiff  in  error  filed 
objections  thereto.    Among  his  objections  were  the  following: 

"Said  act  concerning  local  improvements,  passed  June  14, 
1897,  and  all  amendments  thereto,  are  not  only  contrary  to 
the  constitution  of  Illinois,  but  they  are  also  contrary  to  the 
Constitution  of  the  United  States  and  to  the  Fourteenth 
Amendment  thereof. 

"Said  act  concerning  local  improvements,  said  ordinance, 
which  is  the  basis  of  the  present  proceedings,  and  all  documents 
and  orders  relating  thereto,  are  contrary  to  the  Constitution  of 
the  United  States,  and  to  the  Fourteenth  Amendment  thereof, 
because  such  act,  ordinance,  document  and  orders  seek  to  de- 
prive objector  of  property  without  due  process  of  law. 
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"Said  ordinance  and  proceedings  are  in  other  respects  illegal, 
unconstitutional  and  void. 

"The  proceedings  herein  and  said  act  are  contrary  to  the 
Constitution  of  the  United  States,  and  to  the  Fourteenth 
Amendment  thereof,  because  the  petitioner  herein,  under  and 
by  virtue  of  said  act  and  of  said  proceedings,  seeks  to  deprive 
these  objectors  of  their  property  without  due  process  of  law. 
Said  proceedings  and  said  act  are  also  contrary  to  the  Consti- 
tution of  the  United  States,  and  to  the  Fourteenth  Amendment 
thereof,  for  the  reasons  set  forth  in  the  several  foregoing  ob- 
jections." 

The  case  came  on  for  hearing  before  the  court,  the  right  of  a 
jury  on  the  question  of  benefits  having  been  expressly  waived. 

Petitioner  (defendant  in  error)  introduced  the  petition,  as- 
sessment roll  and  notice.  They  were  received  in  evidence, 
though  objected  to  as  not  complying  with  or  meeting  the  re- 
quirements of  the  statute. 

Plaintiff  in  error  to  sustain  the  issues  "on  the  question  of  the 
legal  objections''  offered  in  evidence  the  various  resolutions 
and  proceedings  before  the  board  of  local  improvements.  They 
are  set  out  in  the  record,  but  it  is  not  necessary  to  quote  them. 
No  other  evidence  was  offered.  The  court  overruled  the  ob- 
jections. 

On  the  question  of  benefits  the  same  evidence  was  offered  by 
the  respective  parties.  Plaintiff  in  error  objected  to  the  doc- 
uments offered  by  the  city  on  the  ground  that  the  ordinance 
was  illegal  and  void,  because  the  first  resolution  of  the  board 
of  local  improvements  in  regard  to  assessments  did  not  contain 
an  itemized  estimate  of  the  cost  of  the  improvements  made  by 
the  engineer,  in  the  manner  and  form  required  by  the  statute. 

The  objection  was  overruled  and  the  assessment  confirmed 
with  some  modification  not  necessary  to  notice.  The  judgment 
was  affirmed  by  the  Supreme  Court  of  the  State. 

The  bill  of  exceptions  shows  that  plaintiff  in  error  did  not 
bring  to  the  attention  of  the  trial  court  that  the  act  of  the  State 
under  which  the  assessment  was  made,  or  any  of  the  proceed- 
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ings,  were  contrary  to  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  nor  did  he  assign  as  error  on 
appeal  to  the  Supreme  Court  that  the  rulings  of  the  trial  court 
or  its  judgments  infringed  that  Amendment. 

All  the  questions  submitted  to  the  Supreme  Court  and  all  the 
questions  passed  on  by  it  depended  upon  the  construction  of 
the  statute  or  the  compliance  of  the  proceedings  with  the  stat- 
ute, except  that  it  was  contended  that  the  sections  of  the  act 
which  provided  for  the  division  of  the  assessment  into  install- 
ments and  the  issue  of  bonds  to  anticipate  the  payment  of 
the  installments  to  bear  five  per  cent  interest  was  unconstitu- 
tional, in  that  the  legislature  had  no  power  to  fix  the  rate  of 
interest,  and  that  by  so  doing  a  lower  rate  of  interest  was  pre- 
vented, and  plaintiff  in  error  thereby  deprived  of  his  property 
without  due  process  of  law.  The  court  decided  against  both 
contentions,  holding  that  "  the  le^lature  had  the  right  to  fix 
the  rate  of  interest  which  said  installments  and  bonds  when 
issued  should  bear,''  and  sections  42  and  86  of  the  local  im- 
provement act  "are  not  in  conflict  with  the  constitution." 
That  is,  the  constitution  of  the  State. 

We  do  not  think  that  the  plaintiff  in  error  complied  with 
section  709  of  the  Revised  Statutes  in  setting  up  a  right  under 
the  Constitution  of  the  United  States.  The  mere  claim  in  the 
objections  to  the  confirming  of  the  assessment,  never  afterwards 
brought  to  the  attention  of  the  trial  court  or  of  the  Supreme 
Court,  was  not  sufficient.  There  is  no  evidence  in  the  record 
to  show  that  the  decision  of  either  of  the  coiu-ts  was  invoked  by 
plaintiff  in  error  upon  a  right  claimed  under  the  Constitution 
of  the  United  States. 

It  is  urged  that  in  the  writ  of  error  and  petition  for  citation 
it  is  stated  that  certain  rights  and  privileges  were  claimed  im- 
der  the  Constitution  of  the  United  States,  and  that  the  Supreme 
Court  of  the  State  of  Illinois  decided  against  such  rights  and 
privileges,  and,  it  is  further  urged,  that  the  chief  justice  of  the 
court  allowed  the  writ  of  error.  This  is  not  sufficient.  Marvin 
V.  Trovi,  199  U.  S.  212,  223. 
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Nor  was  a  right  under  the  Constitution  of  the  United  States 
necessarily  involved  in  the  determination  of  the  cause.  And 
the  Supreme  Court  was  justified  by  its  rulings  in  omitting  the 
consideration  of  rights  under  the  Constitution  of  the  United 
States.  According  to  the  practice  of  the  court  an  error  not 
assigned  is  not  open  to  review.  Berry  v.  City  of  Chicago,  192 
Illinois,  154,  155.  Errors  assigned  but  not  noticed  or  relied  on 
in  the  brief  or  argument  of  counsel  will  be  regarded  as  waived 
or  abandoned.  Keyes  v.  Kimmel,  186  Illinois,  109,  114.  And 
such  rule  of  practice  will  be  recognized  by  this  court.  Erie 
Railroad  Co,  v.  Piirdy,  185  U.  S.  148,  153.  It  follows  that  this 
court  has  not  jurisdiction  of  this  writ  of  error.  Oxley  Stave 
Co,  V.  Butler  Co,,  166  U.  S.  648;  Capital  City  Dairy  Co.  v.  Ohio, 
183  U.  S.  2:58;  Chapin  v.  Fye,  179  U.  S.  127. 

Writ   dismissed. 


PEARSON   V.   WILLIAMS,   UNITED   STATES   COMMIS- 
SIONER OF  IMMIGRATION. 

WRIT   OF   CERTIORARI   TO   THE   UNITED   STATES   CIRCUIT   COURT 
OF  APPEALS   FOR  THE   SECOND   CIRCUIT. 

No.  237.     Argued  April  19.  20.  1906.— Decided  May  14.  1906. 

The  Secretary  of  Commerce  and  Labor,  has  a  right  under  §  21  of  the  act 
of  March  3,  1903,  32  Stat.  1218,  to  order  the  deportation  of  an  alien  as 
having  come  to  this  country  under  contract  to  perform  labor,  after  a 
second  hearing  before  a  board  of  special  inquiry,  although  there  had 
previously  been  a  special  inquiry,  pursuant  to  §  25  of  the  act  at  the  time 
of  his  landing  before  the  same  persons,  and  upon  the  same  questions,  and 
he  had  been  allowed  to  land. 

The  board  of  inquiry  under  §  25  of  the  act  of  1903  is  not  a  court,  but  an 
instrument  of  the  executive  power,  and  its  decbions  do  not  constitute 
res  judicata  in  a  technical  sense. 

The  facts  are  stated  in  the  opinion. 
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Mr.  Etu/ene  TreadweU  for  petitioners. 

Mr,  Charles  H,  Robb,  Assistant  Attorney  General,  for  re- 
spondent. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  case  comes  here  by  certiorari.  198  U.  S.  585.  It  is  a 
writ  of  habeas  corpus,  addressed  to  the  Secretary  of  Commerce 
and  Labor  and  to  the  Conmiissioner  of  Immigration  of  the  Port 
of  New  York,  on  which  the  Circuit  Court  made  an  order  dis- 
charging the  petitioners,  but  the  Circuit  Court  of  Appeals  re- 
versed the  order  by  a  divided  court.  136  Fed.  Rep'.  734.  The 
return  to  the  writ  discloses  that  the  petitioners  are  British 
aliens,  that  they  arrived  in  New  York  on  Febniary  1,  1904, 
were  detained  for  examination  by  a  board  of  special  inquiry, 
were  examined  and  were  allowed  to  land.  The  return  further 
shows  that  afterwards,  in  March^  they  were  arrested  by  order 
of  the  said  Secretary  and  after  another  hearing  before  a  board 
of  special  inquiry  were  ordered  to  be  returned  to  England,  as 
being  in  this  country  in  violation  of  the  acts  of  Congress  touch- 
ing the  matter.  The  only  question  is  whether  the  Secretary 
had  the  right  to  direct  the  second  hearing  and  to  make  the 
order  of  deportation  under  §  21  of  the  act  of  March  3,  1903, 
c.  1012,  when  there  had  been  an  inquiry  at  the  time  of  the 
petitioners'  landing  and  a  decision  in  their  favor  under  §  25, 
32  Stat.  1218,  1220.  It  is  proper  to  add,  as  giving  more  dra- 
matic force  to  the  contention  of  the  petitioners,  that  the  pro- 
ceedings upon  both  inquiries  are  incorporated  into  the  return 
by  reference  and  that  they  appear  to  have  been  before  the 
same  persons,  upon  the  same  question,  namely,  whether  the 
petitioners  came  to  this  country  under  contract  to  perform 
labor  contrary  to  the  statutes  of  the  United  States.  Act  of 
February  26,  1885,  c.  164,  23  Stat.  332;  February  23,  1887, 
c.  220,  24  Stat.  414;  March  3,  1891,  c.  551,  26  Stat.  1084; 
March  3,  1903,  c.  1012,  32  Stat.  1213.    See  also  acts  of  Octo- 
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ber  19,  1888,  c.  1210,  25  Stat.  566;  March  3,  1893,  c.  206,  27 
Stat.  569;  August  18,  1894,  c.  301,  28  Stat.  372,  390. 

It  is  provided  by  §  24  of  the  above  mentioned  act  of  1903 
that  ''every  alien  who  may  not  appear  to  the  examining  im- 
migrant inspector  at  the  port  of  arrival  to  be  clearly  and  be- 
yond a  doubt  entitled  to  land  shall  be  detained  for  examina- 
tion in  relation  thereto  by  a  board  of  special  inquiry."  The 
following  section,  §  25,  directs  the  appointment  of  such  boards 
as  shall  be  necessary  for  the  prompt  determination  of  cases  of 
aliens  detained,  to  consist  of  three  members  to  be  selected  from 
the  immigrant  officials  in  the  service.  "  Such  boards  shall  have 
authority  to  determine  whether  an  alien  who  has  been  duly 
held  shall  be  allowed  to  land  or  be  deported."  They  are  to 
keep  records,  "and  the  decision  of  any  two  members  of  a  board 
shall  prevail  and  be  final,"  subject  to  appeal  by  the  alien  or 
a  dissenting  member  "  through  the  Commissioner  of  Immigra- 
tion at  the  port  of  arrival  and  the  Commissioner  General  of 
Immigration,  to  the  Secretary  of  the  Treasury,"  (now  the  Sec- 
retary of  Commerce  and  Labor,  act  of  February  14,  1903, 
c.  552,  §§  4,  7,  10,  32  Stat.  826,  828,  829),  whose  decision  shall 
then  be  final."  In  this  case  the  first  decision  of  the  board 
was  unanimous,  and  the  petitioners  contend  that  it  was  final 
by  the  very  words  of  the  act. 

On  the  other  hand  it  is  provided  by  §  21  "That  in  case  the 
Secretary  of  the  Treasury  shall  be  satisfied  that  an  alien  has 
been  found  in  the  United  States  in  violation  of  this  act  he 
shall  cause  such  alien,  within  the  period  of  three  years  after 
landing  or  entry  therein,  to  be  taken  into  custody  and  returned 
to  the  country  whence  he  came, "  with  details  as  to  the  mfethod. 
It  is  insisted  by  the  Government  that  this  power  is  not  quali- 
fied or  cut  down  by  §25.  Of  course  if  the  Government  is 
right  on  the  construction  of  the  act,  there  is  no  question  of  the 
validity  of  the  provision.  By  that  construction  the  finality 
given  to  the  decision  of  the  board  is  only  a  finality  consistent 
with  and  subject  to  §  21,  as,  conversely,  by  that  contended  for 
on  the  other  side,  the  power  of  the  Secretary  is  subject  to  §  25. 
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On  the  fonner  view  the  United  States  admits  aliens  condition- 
ally, and  preserves  that  condition  notwithstanding  a  prelimi- 
nary decision  in  their  favor  by  a  board  which  it  provides.  The 
authority  of  Congress  to  impose  such  conditions  hardly  was 
disputed  and  is  not  open  to  doubt.  Lem  Moon  Sing  v.  United 
States,  158  U.  S.  538,  543;  Eki2i  v.  United  States,  142  U.  S.  651; 
Japanese  Ivxmigrant  Case,  189  U.  S.  86,  97,  99.  The  only 
question  is  what  it  has  done. 

Some  meaning  must  be  found  for  §  21,  no  less  than  for  §  25. 
For  the  petitioners  it  is  said  that  §  21  is  satisfied  by  confining 
the  power  of  the  Secretary  to  cases  where  a  board  of  special 
inquiry  has  not  acted.  But  this  would  limit  his  action  to  a 
very  narrow  scope,  since  the  act  provides  for  such  a  board  in 
every  case  where  the  alien  does  not  appear  to  the  inspector 
"to  be  clearly  and  beyond  a  doubt  entitled  to  land.''  Sec- 
tion 24,  quoted  above.  Again  it  would  defeat  in  great  meas- 
ure the  poHcy  of  the  original  act  of  October  19,  1888,  c.  1210, 
§  1,  25  Stat.  566  (see  also  act  of  March  3, 1891,  c.  651,  §  11, 26 
Stat.  1086),  which  obviously  was  to  give  a  chance  for  fuller  in- 
vestigation than  is  possible  at  the  moment  of  landing,  when  any 
inquiry  necessarily  must  be  of  a  very  summary  sort.  See  Jap- 
anese Immigrant  Case,  189  U.  S.  86,  99.  Yet  this  policy  is 
emphasized  and  reinforced  by  changing  the  period  of  probation 
from  one  year  to  three,  while  ill  other  respects  §21  follows 
almost  literally  the  words  of  the  earlier  act.  The  petitioners' 
construction  also  would  empty  the  requirement  in  §20  that 
''any  alien  who  shall  come  into  the  United  States  in  violation 
of  law"  shall  be  deported,  of  the  greater  part  of  its  natural 
meaning,  since  it  would  limit  it  to  such  aliens  only  as  appeared 
to  the  inspector  to  be  entitled  beyond  a  doubt  to  land  and 
for  that  reason  escaped  a  board  of  special  inquiry  before  they 
came  in. 

Turning  now  to  §25,  that  section  seems  to  us  to  disclose 
additional  reasons  on  the  Government's  side.  The  board  is  an 
instrument  of  the  executive  power,  not  a  court.  It  is  made 
up,  as  we  have  mentioned,  of  the  immigrant  oflScials  in  the 
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service,  subordinates  of  the  Commissioner  of  Immigration, 
whose  duties  are  declared  to  be  administrative  by  §  23.  De- 
cisions of  a  similar  type  long  have  been  recognized  as  decisions 
of  the  executive  department,  and  cannot  constitute  res  jvdicata 
in  a  technical  sense.  Ekiu  v.  United  States,  142  U.  S.  651; 
Fong  Yue  Ting  v.  United  States,  149  U.  S.  698,  713;  Lem  Moon 
Sing  V.  United  States,  158  U.  S.  538;  Fok  Yung  Yo  v.  United 
States,  185  U.  S.  296,  305;  Japanese  Immigrant  Case,  189  U.  S. 
86,  98;  United  States  v.  Ju  Toy,  198  U.  S.  253,  263.  The 
decisions  necessarily  are  made,  as  we  have  said,  in  a  summary 
way,  in  order  to  reach  the  "prompt  determination"  declared 
by  §  25  to  be  an  object.  The  board  has  no  power  to  compel 
witnesses  to  attend,  but,  as  was  said  by  the  Circuit  Court  of 
Appeals,  must  decide  upon  such  evidence  as  is  at  hand  or  is 
readily  accessible.  These  are  considerations  against  the  like- 
lihood that  Congress  meant  such  decisions  to  be  binding  upon 
the  Secretary  of  Commerce  and  Labor,  the  superior  officer  of 
the  members  of  the  board.  On  the  other  hand,  there  is  a  plain 
and  suflBcient  meaning  for  the  words  making  their  decision 
final — and  that  is  that  it  shall  be  final  where  it  is  most  likely 
to  be  questioned,  in  the  courts. 

It  is  true  that  the  decision  hardly  will  be  questioned  in  the 
courts  except  when  it  is  against  the  right  to  land.  In  the  ear- 
lier acts  the  decision  of  an  inspector  was  made  final,  in  terms, 
only  "when  adverse  to  such  right."  Act  of  March  3,  1891, 
c.  551,  §  8,  26  Stat.  1085.  Since  then,  it  is  said.  Congress  has 
gone  on  increasing  the  importance  of  the  decision,  first,  by 
providing  a  board  in  cases  of  doubt,  with  a  limited  appeal,  act 
of  March  3,  1893,  c.  206,  §  5,  27  Stat.  569,  570,  and  then  by 
enlarging  the  right  of  appeal  and  extending  the  finality  of  the 
ultimate  decision  to  every  case,  by  the  present  §  25.  But  this 
appears  to  us  to  strain  and  even  pervert  the  conclusions  to  be 
drawn  from  the  change.  There  can  be  no  doubt,  we  think, 
that  the  provision  of  the  act  of  1891  referred  to  the  courts. 
The  adverse  decision  of  an  inspector  would  be  followed  by  de- 
portation unless  that  should  be  stopped  by  habeas  corpus.    To 
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prevent  a  retrial  in  that  event  the  provision  was  passed.  It  is 
not  likely  that  the  purpose  was  changed  when  the  words  "when 
adverse  to  such  right*'  were  dropped.  More  probably  they 
were  omitted  simply  as  superfluous.  If  the  question  ever  could 
arise  in  the  courts,  except  when  the  alien  was  ordered  to  be 
deported,  there  was  no  reason  why  the  decision  to  admit  should 
not  be  given  an  effect  equal  to  that  of  a  decision  to  exclude. 
If  the  question  could  arise  only  in  the  former  case  there  was 
no  need  of  the  omitted  clause.  But  the  matter  which  was  be- 
fore the  mind  of  Congress  presumably  was  that  which  had  been 
before  it  on  the  former  occasion,  which  had  been  the  subject 
of  judicial  discussion,  Lem  Moon  Sing  v.  United  Stales,  158 
U.  S.  538;  Fok  Yung  Yo  v.  United  Stales,  185  U.  S.  296,  304, 
305,  and  which  was  not  quite  disposed  of  until  the  last  term 
of  this  court.     United  Stales  v.  Ju  Toy,  198  U.  S.  253. 

There  was  a  suggestion  at  the  argument  that  the  decision 
of  the  Secretary  was  not  warranted  by  the  evidence.  But  if, 
for  the  purposes  of  decision,  we  assume  that  question  to  be 
open,  we  do  not  think  that  it  needs  discussion.  We  are  of 
opinion  that  the  decision  of  the  Circuit  Court  of  Appeals  was 
right. 

Judgment  affirmed, 

Mr.  Justice  Harlan,  Mr.  Justice  Brewer  and  Mr.  Jus- 
tice Peckham  dissent. 
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HALSELL  V.  RENFROW. 

APPEAL  FROM  THE  SUPREME  COURT  OF  THE  TERRITORY  OF  OKLA- 
HOMA. 

No.  2&4.    Submitted  ApHl  20, 1906.— Decided  May  14, 1906. 

Where  the  court  of  first  instance  in  a  Territory  sees  the  witnesses  the  full 
court  deals  with  its  findings  as  it  would  with  the  verdict  of  a  jury,  and 
does  not  go  beyond  questions  of  admissibility  of  evidence,  and  whether 
there  was  any  evidence  to  sustain  the  conclusion  reached,  and  this  court 
goes  no  further  unless  in  an  unusual  case. 

A  judgment  for  defendant  in  an  action  for  specific  performance  based  on  a 
finding  of  fact,  among  others,  that  defendant  has  conveyed  the  property 
to  an  innocent  purchaser  for  value  cannot  be  reversed,  as  specific  per- 
formance is  impossible  where  the  party  to  the  contract  has  conveyed  the 
property  to  one  who  is  free  from  ecjuities. 

Under  the  Oklahoma  statute  in  regard  to  conveyance  of  real  estate  the  con- 
tract to  be  valid  must  be  in  writing  and  subscribed  by  the  parties  thereto, 
and  this  is  not  met  by  a  payment  of  a  would-be  purchaser  to  one  claiming 
to  be  the  agent  of  the  owner  but  not  authorized  as  such  under  the  Okla- 
homa statute,  nor  in  this  case  can  such  payment  or  a  deposit  of  the  deed 
in  bank  to  be  taken  up  under  certain  conditions  be  regarded  as  part  per- 
formance on  the  part  of  the  owner. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jean  H.  Everest  and  Mr.  Henry  H,  Howard  for  appel- 
lants: 

A  contract  binding  under  the  statute  of  frauds  may  be 
gathered  from  letters,  telegrams  and  writings.  Beckwith  v. 
Talbot,  95  U.  S.  289;  Ryan  v.  United  States,  136  U.  S.  68; 
BM  V.  Allen,  149  U.  S.  481. 

The  contract  is  presumptive  evidence  of  a  consideration,  and 
the  burden  of  showing  a  want  of  consideration  is  upon  the 
party  seeking  to  avoid  it.    Ok.  Statutes  of  1893,  §  815. 

There  is  no  such  thing  as  a  specialty  or  distinction  between 
that  and  a  simple  contract  under  our  law,  and  no  statute  of 
frauds  requiring  the  consideration  to  be  expressed  in  any  case 
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where  the  contract  is  required  to  be  in  writing;  in  view  of 
which  the  true  consideration  may  be  shown  by  parol  where 
the  contract  is  sought  to  be  avoided  under  the  statute  of  frauds 
as  well  as  in  any  other  case.  Kickland  v.  Menasha  Wooden- 
ware  Co, J  31  N.  W.  Rep.  471;  Williams  v.  Robinson,  40  Am. 
Rep.  352;  Gcws  v.  ffat/^Hrw,  Thompson,  Tenn.Cas.  238;  Whia>y 
V.  Whiiby,  36  Tennessee,  473;  Tharnbvrg  v.  Maston,  88  N.  Car. 
293. 

The  statute  requiring  the  authority  of  the  agent  to  be  in 
writing  refers  to  the  agent  of  the  vendor,  and  not  of  the  vendee. 
And  the  agent  of  the  purchaser  may  make  a  good  contract 
within  the  statute  of  frauds  without  disclosing  his  principal, 
and  the  true  relation  may  be  shown  by  parol.  Tewk^ury  v. 
Howard,  37  N.  E.  Rep.  355;  Roehl  v.  Haumasser,  15  N.  E.  Rep. 
345;  2  Parsons  on  Con.,  7th  ed.,  p.  680. 

The  plaintiffs  took  possession  of  the  land  under  the  contract 
and  subsequently  committed  acts  which  would  amount  to  tres- 
pass unless  their  possession  was  rightful.  Under  such  circum- 
stances the  court  should  have  allowed  parol  evidence  to  show 
the  real  circumstances.  The  defendant  knew  of  and  did  not 
object  to  these  acts.  AUen  v.  Moore,  70  Pac.  Rep.  682;  Law- 
son  on  Contracts,  §  475;  Overstreet  v.  Rice,  96  Am.  Dec.  279; 
Ryaii  v.  Nevins,  90  Am.  Dec.  696. 

The  defendant  Edwards,  was  not  an  innocent  purchaser, 
and  not  being  such  he  should  have  been  required  to  convey  to 
the  plaintiffs.  Union  Pacific  /?.  /?.  Co.  v.  McAlpine,  129  U.  S. 
305;  Day  v.  Cohn,  4  Pac.  Rep.  511;  Willis  v.  Wozencraft,  22 
California,  617;  Calanchirfia  v.  Brausteiter,  24  Pac.  Rep.  149. 

Mr.  John  W,  Shartel,  Mr.  James  R.  Keaton  and  Mr.  Frank 
Wells  for  appellees: 

The  findings  of  a  judge  in  an  equity  case,  or  the  verdict  of 
a  jury,  are  conclusive  in  Oklahoma  if  there  is  testimony  to 
support  them.  Ellison  v.  Beannabia,  4  Oklahoma,  352.  The 
civil  procedure  of  Oklahoma,  both  original  and  appellate,  is 
governed  by  civil  code,  which  code  was  literally  borrowed  from 
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the  State  of  Kansas  in  1893  and  was  received  with  the  settled 
construction  in  that  State  to  the  same  effect.  Eckert  v.  Rvky 
51  Kansas,  703;  MediU  v.  Snyder,  61  Kansas,  15;  Railway  Co. 
V.  Hildd>rand,  52  Kansas,  284. 

This  rule  being  firmly  established  in  Oklahoma  and  being 
the  only  rule  that  is  reasonable  imder  the  Code  of  Civil  Prac- 
tice adopted  there,  it  follows  that  this  court  in  reviewing  the 
decisions  of  that  court  acts  only  in  the  place  of  that  court  and 
can  no  more  weigh  the  testimony  than  it  could,  and  that  this 
court  should  follow  the  rule  of  the  court  appealed  from.  San- 
ford  V.  Sanford,  139  U.  S.  642. 

Specific  performance  is  a  matter  of  discretion  and  the  ruling 
of  the  trial  court  and  the  Supreme  Court  of  the  Territory  should 
not  be  interfered  with,  unless  there  has  been  an  abuse  of  dis- 
cretion. 26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  62;  McCabe  v. 
MaUhews,  155  U.  S.  550. 

There  was  no  written  contract  between  the  parties  as  re- 
quired by  the  statute  of  frauds.  It  is  based  on  nine  diflferent 
writings  and  they  are  disconnected  and  contain  no  references 
to  each  other  and  cannot  be  connected  by  verbal  evidence. 
Reed  on  Statute  of  Frauds,  §§  344,  352;  Tice  v.  Freeman,  15 
N.  W.  Rep.  674;  Devine  v.  Warner,  56  Atl.  Rep.  563. 

Receipts  of  payments  on  a  parol  contract  for  the  sale  of 
lands  are  not  sufficient  to  take  it  out  of  the  statute  of  frauds. 
Wmiams  v.  Morris,  95  U.  S.  444;  Fox  v.  Easter  (Okla.),  62 
Pac.  Rep.  283. 

The  telegrams  do  not  name  the  purchasers  and  this  cannot 
be  supplied  by  parol  proof.  Grafton  v.  Cummings,  99  U.  S. 
100;  Breckenridge  v.  Crocker,  21  Pac.  Rep.  179;  Lewis  v.  Wood, 
26  N.  E.  Rep.  862. 

The  telegrams  are  also  insufficient  as  a  contract  for  the  rea- 
son that  they  do  not  describe  in  any  way  the  land.  Ferguson 
V.  Bhckwell  (Okla.),  58  Pac.  Rep.  647;  Preston  v.  Preston,  95 
U.  S.  200. 

The  deed  executed  by  Renfrow  to  Halsell  cannot  be  con- 
sidered as  a  memorandum  under  the  statute  of  frauds  for  the 
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reason  that  it  was  never  delivered  and  was  not  executed  in 
accordance  with  the  contract  appellants  are  attempting  to 
enforce.  Day  v.  Lacasse,  27  Atl.  Rep.  124;  Sted  v.  Fife,  48 
Iowa,  99;  Parker  v.  Parker,  67  Massachusetts,  409;  Comer  v. 
Baldvnn,  16  Minnesota,  172;  Johnson  v.  Brooks,  31  Mississippi, 
17;  Weir  v.  Baidorf,  24  Nebraska,  83;  Cagger  v.  Lansing,  43 
N.  Y.  550,  reversing  judgment,  57  Barb.  421 ;  AUebach  v.  God- 
shaUc,  116  Pa.  St.  329;  Marrow  v.  Moore,  57  Atl.  Rep.  81. 

The  obligation,  if  any,  created  by  the  writings  was  not  bind- 
ing upon  the  appellants  and,  therefore,  the  contract  was  in- 
valid for  want  of  mutuality.  Rutland  Marble  Co.  v.  Ripley,  10 
Wall.  339jf  Unless  the  contract  binds  all  the  parties,  it  will  be 
enforcedjfgainst  none  of  them.  22  Am.  &  Eng.  Ency.  of  Law, 
1019;  American  Cotton  Oil  Co,  v.  Kirk,  68  Fed.  Rep.  791; 
M.,  K.  &  T.  Railway  Co,  v.  Bagley,  56  Pac.  Rep.  759. 

The  rule  as  to  innocent  purchaser  is  not  limited  to  the  pru- 
dent and  wary  one,  but  includes  the  horui  fide  one  without 
notice.    2  Sugden  on  Vendors,  p.  551. 

By  the  fraudulent  alteration  of  the  check  the  whole  contract 
becomes  unenforceable  even  if  the  documents  were  otherwise 
sufficient  to  constitute  a  written  contract. 

The  fact  that  the  alleged  contract  is  embraced  in  numerous 
documents  brings  it  under  the  rule  that  the  material  alteration 
of  one  of  them  forfeits  all  rights  under  all  of  them.  No  at- 
tempt was  made  to  explain  this  alteration,  and  the  fact  of  a 
material  alteration  in  the  contract  is  presumed  to  be  fraudulent 
until  the  contrary  is  made  to  appear  by  the  party  making  the 
alteration.  Dietz  v.  Harder,  72  Indiana,  203;  Eckert  v.  Pickle, 
59  Iowa,  545;  Davis  v.  Eppler,  38  Kansas,  639;  Phcmix  Ins, 
Co.  V.  Kemy,  100  Kentucky,  97;  Owen  v.  Hall,  70  Maryland, 
96.  The  fact  that  appellants  admit  their  fraudulent  conduct 
in  making  this  alteration  does  not  advance  their  case,  because 
an  instrument  once  altered  cannot  be  restored.  Robinson  v. 
Reed,  46  Iowa,  219;  Shepherd  v.  Whetstone,  51  Iowa,  457;  Bol- 
ton V.  Edwards,  2  Dana  (Ky.),  106;  Citizens^  Natl,  Bank  v. 
Richmond,  121  Massachusetts,  110;  Warpolev,  Ellison,  4  Hus- 
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ton  (Del.),  322;  Lock  v.  Walker,  2  Arkansas,  4;  FuLner  v.  5eite, 
68  Pa.  St.  237. 

It  must  be  assumed  for  the  purpose  of  this  case  that  the 
alteration  was  fraudulently  made.  Burwell  v.  Orr,  84  Illinois, 
464;  Inglish  v.  Breneman,  9  Arkansas,  902;  Eckert  v.  Louis, 
84  Indiana,  895;  Pyle  v.  OustaU,  92  Illinois,  209;  Wilson  v. 
Harris,  55  Iowa,  507;  Warder  et  al.  v.  Willyard,  49  N.  W.  Rep. 
300.  See  also  Croswell  v.  Lebree,  81  Maine,  44;  Citizens*  Nail. 
Bk.  V.  Williams,  174  Pa.  St.  66;  Shepherd  v.  Whetstone,  51 
Iowa,  457;  Hays  v.  Wagoner,  89  Illinois,  390;  2  Cyc.  182,  224; 
Crawford  v.  Hazeltree,  117  Indiana,  63;  TFofton  P&ny  Co.  v. 
Campbell,  37  Nebraska,  883;  Vogel  v.  Repper,  34  Illinois,  100. 

By  refusing  the  deed  the  appellants  refused  the  only  per- 
formance possible  and  cannot  now  claim  specific  performance. 
Scannell  v.  Am.  Soda  Fountain  Co.,  68  S.  W.  Rep.  890;  Oliver 
Mining  Co.  v.  Clark,  68  N.  W.  Rep.  23;  Mills  v.  Van  Varhis, 
23  Barb.  125. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  an  action  for  the  specific  performance  of  an  alleged 
agreement  to  convey  land,  brought  by  the  plaintiflFs  in  error 
against  the  defendants  in  error.  The  case  was  tried  before  a 
judge  of  the  Supreme  Court,  and  all  the  issues  were  found  for 
the  defendants.  It  then  was  taken  before  the  full  court  upon 
a  transcript  of  the  evidence  and  proceedings,  and  the  judgment 
for  the  defendants  was  affirmed.  14  Oklahoma,  674.  There- 
upon it  was  brought  here  by  appeal. 

It  is  assumed  by  the  parties  that  the  statement  of  facts  pre- 
fixed to  the  opinion  in  the  record  is  not  the  finding  required  by 
the  act  of  April  7, 1874,  c.  80,  §  2, 18  Stat.,  Part  3,  27,  and  we 
assume  for  purposes  of  decision  that  under  the  act  of  May  2, 
1890,  c.  182,  §  9,  26  Stat.  81,  86,  no  such  finding  of  facts  was 
necessary.  See  Oklahoma  City  v.  McM aster,  196  U.  S.  529; 
De  la  Rama  v.  De  la  Rama,  201  U.  S.  303.  But  when,  as  here, 
the  court  of  first  instance  saw  the  witnesses,  the  full  coiu't  of 
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the  Territory  would  deal  with  its  finding  as  it  would  with  the 
verdict  of  a  jury,  and  would  not  go  beyond  questions  of  the 
admissibility  of  evidence  and  whether  there  was  any  evidence 
to  sustain  the  conclusion  reached.  Ellison  v.  Beannabia,  4  Okla- 
homa, 347,  352.  This  court  naturally  would  go  no  further  un- 
less in  an  xmusual  case.    See  Sanford  v.  Sanford,  139  U.  S.  642. 

In  view  of  these  preliminaries,  if  any  statement  is  necessary 
here  when  the  judgment  sets  forth  that  the  court  "finds  the 
issues  in  said  cause  in  favor  of  the  defendants,''  a  single  matter 
would  be  enough.  It  appears  from  the  petition  that  after  the 
defendant  Renfrow,  who  was  the  owner  of  the  land,  had  broken 
oflf  his  dealings  with  the  plaintiffs,  he  conveyed  the  premises 
to  the  defendant  Edwards.  In  Edwards'  answer  it  is  alleged 
that  he  purchased  for  value  and  without  notice.  The  answer 
of  Renfrow  though  less  specific  is  to  like  effect.  This  was  one 
of  the  issues  in  the  cause  which  were  found  for  the  defendants, 
as  upon  the  evidence  it  well  might  be.  Therefore  it  is  not  nec- 
essary to  go  further  in  order  to  show  that  the  judgment  cannot 
be  reversed.  For,  of  course,  specific  performance  is  impossible 
where  the  party  to  the  contract  has  sold  the  property  to  one 
who  is  free  from  all  equities.  However,  as  the  full  court  put 
its  affirmation  of  the  judgment  upon  other  groxmds  we  will  not 
stop  at  this  point. 

The  full  court  sustained  the  single  judge  on  the  ground  that 
imder  the  Oklahoma  statute  in  force  at  the  time  no  contract 
relating  to  real  estate,  other  than  for  a  lease  for  not  over  one 
year,  "shall  be  valid  until  reduced  to  writing  and  subscribed 
by  the  parties  thereto;  "  Laws  of  1897,  c.  8,  §  4,  and  that  the 
statute  had  not  been  satisfied,  or  the  case  taken  out  of  it  by 
part  performance.  This  statute,  if  taken  literally  and  natu- 
rally, goes  further  than  its  English  prototype.  It  is  not  satis- 
fied by  a  memorandum  made  with  a  different  intent,  but  re- 
quires an  instrument  drawn  for  the  purpose  of  embodying  the 
contract,  and,  in  the  case  of  an  agreement  to  buy  and  sell,  the 
subscription  of  both  the  buyer  and  seller,  not  merely  that  of 
"the  party  to  be  charged  therewith."    McCormick  v.  BonfiJs, 
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9  Oklahoma,  605,  618.  There  was  no  such  instrument.  We 
rather  infer  that  the  court  below  inclined  toward  the  foregoing 
construction,  but  its  discussion  suggests  that  possibly  a  mem- 
orandum to  be  gathered  from  connected  documents  might  be 
enough,  and,  therefore,  again,  we  do  not  stop  here. 

The  case  for  the  plaintiffs  is  this:  Shields,  an  agent  without 
authority  in  writing,  as  required  by  the  Oklahoma  statute, 
made  an  agreement  to  sell  the  land  for  ten  thousand  dollars, 
and  received  a  check  for  five  hundred  dollars.  Material  addi- 
tions were  made  to  this  check  afterwards  by  the  plaintiffs,  so 
that  it  is  a  question  at  least  whether  it  was  admissible  in  evi- 
dence. Wilson's  Stat.  Okl.  1903,  §  831.  See  Bacon  v.  Hooker, 
177  Massachusetts,  335,  337.  The  agent  telegraphed  to  Ren- 
frow  that  he  had  sold  "  the  forty  acres  ten  thousand  cash  five 
hundred  forfeit,''  and  Renfrow  telegraphed  back  confirming  the 
sale.  Later  it  turned  out  that  a  parcel  of  fifty  by  one  hundred 
feet  had  been  conveyed  to  a  third  person.  The  parties  met 
and  it  was  agreed  orally  that  two  hundred  dollars  should  be 
taken  from  the  price  for  this.  It  was  foimd  further  that  one 
Springstine  had  or  claimed  possession  of  a  part  of  the  land 
under  a  lease.  Renfrow  was  willing  to  convey  and  to  take 
proceedings  to  turn  Springstine  out,  but  the  plaintiffs  refused 
to  take  a  conveyance  or  to  pay  unless  they  were  put  into  pos- 
session in  thirty  days.  While  matters  stood  thus  Renfrow 
signed  a  deed  of  the  land,  excepting  the  conveyed  parcel,  ex- 
pressed to  be  in  consideration  of  ten  thousand  dollars,  sent  it 
to  a  bank  and  wrote  to  the  plaintiff  Halsell  that  he  had  done  so, 
and  had  instructed  the  bank  to  deliver  the  deed  upon  his  de- 
positing $9,500  to  Renfrow's  credit  and  $500  to  the  credit  of 
Shields  within  two  dajrs.  This  is  the  nearest  approach  to  a 
memorandum  that  was  made.  Halsell  replied  to  Renfrow  that 
he  had  made  a  tender  of  $9,300,  and  that  this  with  the  $200 
agreed  to  be  allowed  for  the  strip  conveyed  and  the  $500  held 
by  Shields  would  make  the  $10,000.  He  further  stated  that 
he  had  requested  deUvery  of  possession  which  had  been  re- 
fused, and  that  Renfrow  could  not  expect  the  money  without 
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giving  possession.  Renfrow  replied,  stating  that  he  had  been 
willing  to  give  such  possession  as  he  could,  suggesting  that  he 
would  have  arranged  in  another  way  as  to  the  $200,  and  that 
he  regretted  the  termination  of  the  matter.  That  was  the  end 
of  the  dealings,  and  directly  afterwards  the  sale  to  Edwards 
took  place. 

As  the  plaintiffs  were  unwilling  to  accept  the  deed  unless  a 
fuller  and  more  undisputed  possession  were  given  than  could 
be  given  at  the  time,  Renfrow  was  justified  in  selling  to  another 
who  would  take  the  risk  or  rely  upon  his  covenants.  In  fact 
Edwards  paid  $500  to  get  possession,  in  addition  to  Renfrow's 
price  of  $10,000.  Moreover,  the  plaintiffs'  unwillingness  shows 
that  apart  from  the  differences  as  to  consideration  there  was 
no  agreement  with  regard  to  an  essential  term  of  the  convey- 
ance when  the  deed  was  sent  to  the  bank.  There  may  have 
been  a  previous  oral  agreement,  such  as  is  suggested  by  the 
letter  and  deed,  but  before  any  memorandum  was  made  and 
while  Renfrow  still  was  free  the  plaintiffs  were  informed  that 
Renfrow  would  imdertake  to  do  only  what  he  could,  and  what 
we  have  stated.  So  far,  therefore,  as  the  writings  convey  the 
notion  of  an  absolute  undertaking  to  convey  a  present  clear 
possession,  they  do  not  express  the  modified  bargain  to  which 
;^gjifrow  was  willing  to  assent.  The  deUvery  of  the  deed  was 
authorized  only  upon  pajmtient  of  the  price,  and  acceptance  of 
it  would  have  been  an  assent  to  Renfrow's  terms.  But  there 
was  no  such  assent.  The  plaintiffs  say  now  that  the  differences 
were  only  trifles,  not  going  to  the  essence  of  the  contract,  but 
they  were  enough  at  the  time  to  make  them  unwilling  to  ac- 
cept the  deed. 

In  view  of  the  findings  of  the  trial  judge  it  is  difficult  to  see 
what  is  open  as  to  part  performance.  As  there  was  no  agree- 
ment at  the  last  stage,  there  can  have  been  no  part  performance 
then.  The  few  steps,  if  any,  that  were  taken,  while  everything 
rested  in  parol,  before  the  modification  as  to  the  amount  of  land 
and  the  price,  and  the  arising  of  the  difficulty  as  to  possession, 
were  disputed  and  obUterated  by  Springstine  under  his  adverse 
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claim  as  a  lessee.    We  think  that  this  matter  does  not  deserve 
discussion  at  greater  length. 

It  is  said  that  the  defendant  Renfrow  is  estopped  by  the  pay- 
ment of  five  hundred  dollars  to  Shields  by  force  of  the  act  of 
1897,  c.  8,  §  7,  to  the  effect  that  any  person  "having  knowingly 
received  and  accepted  the  benefits,  or  any  part  thereof,  or  any 
conveyance,  mortgage  or  contract  relating  to  real  estate,  shall 
be  concluded  thereby  and  estopped  to  deny  the  validity  of  such 
conveyance,  mortgage  or  contract,  or  the  power  or  authority 
to  make  and  execute  the  same,  except  on  the  ground  of  fraud.'' 
But  here  again  we  are  met  by  the  findings  and  the  facts.  The 
check  given  to  Shields  was  not  a  payment  to  Renfrow.  Shields 
had  not  even  oral  authority  to  convey  or  to  receive  the  pur- 
chase money.  The  terms  of  Renfrow's  letter  to  Halsell  about 
the  deed  show  that  he  had  not  accepted  the  delivery  of  the 
check  as  a  pajonent  then,  and  since  then  it  would  seem  that 
neither  party  to  the  litigation  has  been  willing  to  accept  the 
money. 

It  appears  to  us  unnecessary  to  amphfy  further  the  reasons 
for  aflBrming  the  judgment  below. 

Jvdgment    affirmed. 


MERCHANTS'   NATIONAL   BANK   OF  CINCINNATI  v. 
WEHRMANN. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  OHIO. 

No.  256.     Argued  April  26,  1906.— Decided  May  14,  1906. 

Where  a  national  bank  sued  for  debts  of  a  partnership,  shares  of  which  it 
had  taken  as  security  and  afterwards  acquired  in  payment  of  the  debt, 
sets  up  at  every  stage  of  the  suit  its  intention  of  relying  on  the  bank- 
ruptcy law  of  the  United  States,  it  cannot  be  required  in  the  first  instance 
to  anticipate  the  specific  and  qualified  form  in  which  the  immunity  finaUy 
was  denied;  and  if  in  addition  thereto  there  is  a  certificate  of  the  state 
court  to  the  effect  that  it  was  material  to  consider  the  question  of  the 
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bank's  power  tinder  the  banking  law  to  become  liable  for  the  debt  and 
that  the  decision  was  against  the  bank,  this  court  has  power  on  writ  of 
error  to  review  the  judgment. 

While  a  national  bank  may  take  by  way  of  security  property  in  which  it 
is  not  authorised  to  invest,  and  may  become  the  owner  thereof  by  fore- 
closure in  satisfaction  of  the  debt;  but,  without  deciding  whether  it  could 
take  shares  in  a  partnership  formed  for  purely  speculative  purposes  as 
security,  it  cannot,  even  in  satisfaction  of  a  debt  so  secured,  become  the 
absolute  owner  of  such  shares.  It  would  be  ultra  vires  and  as  it  cannot 
take  the  shares  it  is  not,  and  cannot  be  held,  liable  for  any  of  the  debts 
of  the  firm. 

A  national  bank  which  has  taken  such  shares  in  satisfaction  of  a  debt  is 
not  estopped  either  from  denying  that  it  was  a  partner  or  that  it  is  liable 
for  the  debts  of  the  firm. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  C,  Herron  for  plaintiff  in  error: 

This  court  has  jurisdiction  under  a  similar  ruling  in  CcUi- 
f&mia  Bank  v.  Kennedy,  167  U.  S.  362.  The  ruling  of  the 
state  court  necessarily  rested  upon  a  construction  of  the  na- 
tional bank  act. 

The  merits  of  this  case  are  also  covered  by  California  Bank 
V.  Kennedy.  See  also  Central  Transportation  Co.  v.  PuUman 
Co.,  139  U.  S.  24;  First  Nat.  Bank  v.  Converse,  200  U.  S.  425. 

Mr.  C.  BenUey  Matthews,  with  whom  Mr.  J.  H.  Ralston,  Mr. 
Joseph  B.  Kelley  and  Mr.  William  J.  Shroder  were  on  the  brief, 
for  defendants  in  error : 

There  was  no  Federal  question  involved  or  raised  at  any 
stage  of  the  action. 

It  is  not  a  Federal  question  unless  some  privilege  or  inmiu- 
nity  or  right  secured  by  a  Federal  law  is  denied.  The 
mere  ordinary  making  of  contracts  and  conducting  the  busi- 
ness of  the  bank  and  the  obligations  that  ensue  either  from 
contract  or  from  tort  are  not  Federal  questions.  Nobody 
denies  that  a  corporation,  whether  imder  the  revised  acts  of 
the  United  States,  or  acts  of  the  state  legislature  cannot 
perform  acts  vltra  vires,  but  the  section  5136  expressly  permits 
the  making  of  contracts,  and  the  exercise  of  all  powers  apper- 
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taining  to  such  companies  that  are  usual  and  incidental  to  the 
canying  on  of  the  business  for  which  they  are  chartered  and 
the  appUcation  of  the  rules  of  common  law  and  equity  to  its 
acts  follows  as  a  matter  of  course.  The  appUcation  of  these 
rules  does  not  raise  a  Federal  question.  Inez  Mining  Co.  v. 
Kinney,  46  Fed.  Rep.  832;  AUen  v.  Arguimbau,  198  U.  S.  149 
Leonard  v.  U.  S.  &  P.  R,  R.  Co.,  198  U.  S.  416;  Pierce  v.  Som- 
erset Ry.,  171  U.  S.  641,  648;  Eustis  v.  Bolles,  150  U.  S.  361 
Seneca  Nation  v.  Christy,  162  U.  S.  283;  GiUins  v.  Stinchfield^ 
159  U.  S.  658;  Speed  v.  McCarthy,  181  U.  S.  269;  Pa.  R.  R 
Co.  V.  Hughes,  191  U.  S.  477;  Cook  County  v.  Calumet  &  Chi- 
cago Canal  Co.,  138  U.  S.  635. 

A  bank  in  common  with  other  corporations  is  not  bound,  in 
a  legal  sense,  by  contracts  beyond  the  scope  of  its  charter 
powers — in  other  words,  vUra  vires.  But  when  a  contract  is 
legal,  the  results  that  follow  are  those  that  usually  follow  such 
contracts  in  other  cases,  and  the  validity  of  the  contract  and 
its  obligation  depend  upon  the  ordinary  principles  of  the  stat- 
utory or  common  law  of  the  State,  and  do  not  raise  a  Federal 
question.  In  this  case,  the  papers  executed  by  the  parties 
made  out  a  partnership.  Clagget  v.  KUbovme,  1  Black,  346; 
Yeomxm  v.  Leslie,  46  Ohio  St.  190;  Hulitt  v.  Fairbanks,  40 
Ohio  St.  233;  McFadden  v.  Leeka,  48  Ohio  St.  513;  Chester  v. 
Dickinson,  54  N.  Y.  1;  Batty  v.  Adams  Co.,  16  Nebraska,  44; 
Rofyins  v.  Butler,  24  Illinois,  387;  Heirs  of  Ludlow  v.  Cooper^ s 
Devisees,  4  Ohio  St.  1. 

A  partnership  may  exist  with  transferable  shares.  Wads- 
worth  y.  Dtmn,  164  Hlmois,  360;  WeUs  v.  Wilson,  3  Ohio,  425; 
Rianhard  v.  Hovey,  13  Ohio,  300;  Jones  v.  Clark,  42  California, 
180;  Lindley  on  Partnership,  363,  §5. 

The  indebtedness  of  the  partnership  follows  the  interest 
transferred  like  a  transfer  of  a  share  of  the  stock  as  is  said  in 
Brown  v.  Hitchcock,  36  Ohio  St.  667;  Lindley  on  Companies, 
6th  ed.  665;  Mayhew's  Case,  5  De  G.  McN.  k  G.  848;  Wdls  v. 
WUsm,  3  Ohio,  425. 

A  bank  in  working  out  its  security  may  do,  in  that  behalf, 
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whatever  other  persons  may  do  under  like  ch-cumstances. 
First  Nat.  Bank  v.  Nat,  Exchange  Bank,  92  U.  S.  122.  It  is 
not  necessary  for  us  in  this  case  to  resort  to  the  decision  of 
National  Bank  v.  Case,  99  U.  S.  629,  nor  to  go  that  far. 

If  the  bank  had  acquired  the  ownership  in  the  syndicate 
property  otherwise  than  by  taking  it  in  pajmtient  of  or  as  se- 
curity for  a  previously  contracted  vaUd  indebtedness,  the  trans- 
action would  have  been  vltra  vires  and  void  and  could  not  be 
confirmed  or  ratified.  Earle  v.  Carson,  188  U.  S.  52.  But  if 
the  bank,  in  order  to  secure  and  in  pajnnent  of  a  valid  debt 
due  it,  acquired  ownership  of  property,  it  is  not  an  vHra 
vires  act,  and  .it  cannot  escape  liability  for  its  own  acts.  And 
an  action  can  be  maintamed  in  the  state  courts  to  recover  in- 
debtedness incurred  in  preserving  and  enhancing  the  value  of 
the  security  under  the  act  of  August  13,  1888.  Rod)ling  v. 
First  National  Bank  of  Richmond,  30  Fed.  Rep.  744;  CockriU 
V.  Abeles,  86  Fed.  Rep.  505;  Cooper  v.  Hill,  94  Fed.  Rep.  94; 
Ldbby  v.  Union  Nat,  Bank,  99  Illinois,  622;  Upton  v.  Sovih 
Reading  National  Bank,  120  Massachusetts,  153;  Reynolds  v. 
CrawfordsvUle  First  Nqiional  Bank,  112  U.  S.  405;  First  Nor 
tional  Bank  v.  Exchange  Bank,  92  U.  S.  122. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  for  the  dissolution  of  a  partnership,  a  receiver 
and  an  account.  The  partnership  was  formed  to  purchase, 
improve,  divide  into  lots  and  sell  a  leasehold.  There  were 
forty  shares  in  the  firm,  represented  by  transferable  certifi- 
cates. The  plaintiff  in  error  took  nine  of  these  shares  as  secu- 
rity for  a  debt,  and  afterwards  became  the  owner  of  them  in 
satisfaction  of  the  debt,  subject  to  the  question  whether  the 
transaction  was  within  the  powers  of  a  national  bank.  It  was 
found  at  the  trial  that  the  partners  must  contribute  to  pay  the 
debts  of  the  firm,  and  some  of  them  being  insolvent  the  Bank 
was  charged  with  the  full  share  of  a  solvent  partner.  The  Su- 
preme Court  of  the  State  held  this  to  be  wrong,  but  decided 
that  the  Bank  became  a  part  owner  of  the  property  and  that. 
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as  it  joined  in  the  management  of  the  same,  it  was  liable  for 
nine-fortieths  of  the  expenses,  which  constituted  the  debts  of 
the  firm.  69  Ohio  St.  160.  A  decree  was  entered  to  that  effect, 
and  the  Bank  brought  the  case  here. 

It  is  objected  at  the  outset  that  this  court  has  no  jurisdiction 
because  the  specific  question  was  not  raised  sufficiently  upon 
the  record.  But  at  the  trial  the  Bank  objected  that  under  the 
statutes  of  the  United  States  it  could  not  be  held  liable  as  a 
partner,  following  the  frame  of  the  bill  and  meeting  the  ruling 
of  the  court.  Then,  when  the  Supreme  Court,  after  discussion 
of  the  statutes,  imposed  the  modified  liabiUty  and  sent  the  case 
back,  it  objected  that  under  the  same  statutes  it  could  not  be 
held  liable  for  any  proportion  of  the  debts  of  the  firm,  and  took 
this  question  on  exceptions  again  to  the  Supreme  Court.  It 
showed  at  every  stage  its  intention  to  rely  upon  the  United 
States  banking  laws  for  immunity,  and  it  would  be  an  excessive 
requirement  to  hold  the  Bank  boimd  in  the  first  instance  to 
anticipate  the  specific  and  qualified  form  in  which  the  immu- 
nity finally  was  denied.  In  addition  to  the  foregoing  facts,  all 
of  which  appear  on  the  record,  the  Supreme  Court  made  a  cer- 
tificate part  of  its  record  and  judgment,  to  the  effect  that  it 
became  and  was  material  to  consider  whether  the  Bank  had 
power  under  Rev.  Stat.  §§  5136,  5137,  to  become  liable  for  the 
nine-fortieths  as  above  stated  and  that  the  decision  was  against 
the  claim  of  the  plaintiff  in  error.  Marvin  v.  Troviy  199  U.  S. 
212,  223;  Cincinnati  Packet  Co,  v.  Bay,  200  U.  S.  179.  Of 
course  such  a  claim  of  immunity  imder  the  laws  of  the  United 
States,  if  sufficiently  set  up,  can  be  brought  to  this  court.  Cali- 
fornia Bank  v.  Kennedy,  167  U.  S.  362.  See  Meyer  v.  Rich- 
mond, 172  U.  S.  82. 

The  question  of  substantive  law  presented  is  not  without 
difficulty.  It  is  not  disposed  of  by  the  general  proposition  that 
a  national  bank  may  take  by  way  of  security  property  in  which 
it  is  not  authorized  to  invest,  and  may  become  owner  of  it  by 
foreclosure  or  in  satisfaction  of  a  debt.  It  is  not  disposed  of 
even  by  the  decisions  that  it  may  acquire  stock  in  a  corporation 
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in  this  way,  First  National  Bank  of  Charlotte  v.  National  Ex- 
change Bank,  92  U.  S.  122,  and  so  subject  itself  to  the  liability 
of  a  stockholder  for  the  corporate  debts.  National  Bank  v. 
Case,  99  U.  S.  628;  California  Bank  v.  Kennedy,  167  U.  S.  362, 
366,  367;  First  National  Bank  of  Ottawa  v.  Converse,  200  U.  S. 
425,  438,  a  proposition  not  shaken  by  Scott  v.  Deweese,  181  U.  S. 
202,  218.  For  it  does  not  follow  that  because  the  interest  in 
a  partnership  is  represented  by  a  paper  certificate  in  form  more 
or  less  resembling  a  certificate  of  stock  in  a  corporation  and 
transferable  like  it,  a  national  bank  can  take  the  partnership 
certificate  to  the  same  extent  that  it  could  take  the  stock. 

As  the  Supreme  C!ourt  of  Ohio  assumes  such  partnerships  and 
certificates  to  be  valid  we  assume  them  to  be.  Wells  v.  Wilson, 
3  Ohio,  425;  WaJbvm  v.  Ingilby,  1  Myl.  &  K.  61,  76;  Re  The 
Mexican  &  South  American  Co,,  27  Beav.  474,  481;  S.  C,  4 
De  G.  &  J.  320;  PhUips  v.  Blatchford,  137  Massachusetts,  510. 
We  may  assume  further,  in  accordance  with  a  favorite  specu- 
lation of  these  days,  that  philosophically  a  partnership  and  a 
corporation  illustrate  a  single  principle,  and  even  that  the  cer- 
tificate of  a  share  in  one  represents  property  in  very  nearly  the 
same  sense  as  does  a  share  in  the  other.  In  either  case  the 
members  could  divide  the  assets  after  paying  the  debts.  But 
from  the  point  of  view  of  the  law  there  is  a  very  important 
diflference.  The  corporation  is  legally  distinct  from  its  mem- 
bers, and  its  debts  are  not  their  debts.  Therefore,  when  a 
paid-up  share  in  a  corporation  is  taken,  no  liability.is  assumed, 
apart  from  statute,  but  simply  a  right  equal  in  vj|lue  to  a  cor- 
responding share  in  the  assets  and  good  will  of  the  concern 
after  its  debts  are  paid.  If  the  right  is  worth  something  it  is 
a  proper  security,  and  if  it  is  worth  nothing  no  harm  is  done. 
It  is  true  that  a  statute  may  add  a  liability,  but  when,  as  usual, 
this  is  limited  to  the  par  value  of  the  stock,  it  has  not  been 
considered  to  affect  the  nature  of  the  share  so  fundamentally 
as  to  prevent  a  national  bank  from  taking  it  in  pledge,  with 
qualifications,  as  it  might  take  land  or  bonds. 

But  to  take  a  share  by  transfer  on  the  books  means  to  be- 
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come  a  member  of  the  concern.  The  person  who  appears  on 
the  books  of  the  corporation  as  the  stockholder  is  the  stock- 
holder as  between  him  and  the  corporation,  and  his  rights  with 
regard  to  the  corporate  property  are  incident  to  his  position 
as  such.  National  Bank  v.  Case,  99  U.  S.  628,  631;  PvUman 
V.  Upton,  96  U.  S.  328.  This  does  not  matter,  or  matters  less, 
in  the  case  of  a  corporation,  for  the  reasons  which  we  have 
stated.  But  when  a  similar  transfer  is  made  of  a  share  in  a 
^partnership  it  means  that  the  transferee  at  once  becomes  a 
member  of  the  firm  and  goes  into  its  business  with  an  unlimited 
personal  Uability,  in  short,  does  precisely  what  a  national  bank 
has  no  authority  to  do.  This  the  Supreme  Court  of  Ohio 
rightly  held  beyond  the  powers  of  the  Bank.  U.  S.  Rev.  Stat. 
§§  5136,  5137.  It  is  true  that  it  has  been  held  that  a  pledgee 
may  escape  UabiUty  if  it  appears  on  the  certificate  and  books 
that  he  is  only  a  pledgee.  Paidy  v.  State  Loan  &  Trust  Co., 
165  U.  S.  606;  Robinson  v.  Southern  National  Bank,  180  U.  S.- 
295;  Rankin  v.  Fidelity  Trust  Co,,  189  U.  S.  242,  249.  No 
doubt  the  security  might  be  realized  without  the  pledgee  ever 
becoming  a  member  of  the  firm.  It  is  not  necessary  in  this 
case  to  say  that  shares  like  the  present  could  not  be  accepted 
as  security  in  any  form  by  a  national  bank.  But  such  a  bank 
cannot  accept  an  absolute  transfer  of  them  to  itself.  It  re- 
cently has  been  decided  that  a  national  bank  cannot  take  stock 
in  a  new  speculative  corporation,  with  the  common  double  lia- 
bility, in  satisfaction  of  a  debt.  First  Nationcd  Bank  of  Ottawa, 
V.  Converse,  200  U.  S.  425.  A  fortiori,  it  cannot  take  shares 
in  a  partnership  to  the  same  end. 

We  are  of  opinion  that  with  the  liability  as  partner  all  lia- 
bility falls.  The  transfer  of  the  shares  to  the  Bank  was  not  a 
direct  transfer  of  a  legal  interest  in  the  leasehold,  which  was 
in  the  hands  of  trustees.  It  was  simply  a  transfer  of  a  right 
to  have  the  property  accounted  for  and  to  receive  a  share  of  any 
balance  left  after  paying  debts,  and  the  acquisition  of  this  right 
was  incident  solely  to  membership  in  the  firm.  If  the  mem- 
bership failed  the  incidental  rights  failed  with  it,  and  with  the 
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li^ts  the  liabilities  also  disappeared.  Becoming  a  member  of 
the  firm  was  the  condition  of  both  consequences.  As  the  Bank 
was  not  estopped  by  its  dealings  to  deny  that  it  was  a  partner, 
it  was  not  estopped  to  deny  all  liability  for  partnership  debts. 
See  California  Bank  v.  Kennedy,  167  U.  S.  362,  367.  It  seems 
to  us  unnecessary  to  add  more  in  order  to  show  that  the  claim 
against  the  plaintiff  in  error  must  be  dismissed. 

Judgment    reversed, 

Mr.  Justice  Harlan,  Mr.  Justice  Brewer  and  Mr.  Justice 
McKenna  dissent. 


UNITED  STATES  v.  DIECKERHOFF. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  SEC- 
OND CIRCUIT. 

No.  228.     Ai«ued  April  17,  1906.— Decided  May  14.  1906. 

A  bond  given  by  an  importer  to  a  collector  of  customs  and  purporting  to 
be  executed  under  cover  of  §  2899,  Rev.  Stat.,  conditioned  in  double  the 
value  of  packages  delivered  to  the  importer  by  the  coUector  and  to  be 
forfeited  if  such  packages  are  opened  without  consent  of  the  collector  and 
in  presence  of  an  inspector,  or  if  not  returned  to  collector  on  his  demand 
therefor,  b  a  valid  bond,  for,  although  not  conditioned  in  express  words 
of  the  statute,  it  does  not  run  counter  thereto  and  it  is  within  the  au- 
thority of  the  collector  to  accept  it. 

Under  such  a  bond  the  obligation  is  fixed  and  the  Government  is  not  re- 
quired to  prove  any  actual  loss  or  damage  but  is  entitled  to  recover  the 
full  amount  specified  in  the  bond — double  the  value  of  the  package 
ordered  to  be  returned — as  a  definite  sum,  to  be  paid  by  the  importer 
for  nonfulfillment  of  his  statutory  duty;  and  this  obligation  is  not  af- 
fected by  anything  contained  in  §  961 ,  Rev.  Stat.,  limiting  recoveries 
on  forfeitures  to  amount  due  in  equity. 

Where  Congress  has  provided  a  specific  penalty  for  failing  to  comply  with 
a  statutory  provision  and  obligation,  it  is  not  within  the  province  of  courts 
of  equity  to  mitigate  the  harshness  of  the  penalty  or  forfeiture  or  to  grant 
relief  running  directly  counter  to  the  statutory  requirements. 

™  facts  are  stated  in  the  opinion. 
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Mr,  J.  C.  McReynolds,  Assistant  Attorney  General,  for  the 
United  States: 

The  purpose  of  Congress,  dearly  expressed  m  section  2899, 
Revised  Statutes,  is  that  all  imports  shall  be  held  pending  ex- 
amination, except  when  the  collector,  upon  the  owner's  re- 
quest, may  decide  that  sample  packages  can  be  relied  on  to 
reveal  the  nature  of  all.  To  expedite  deliveries  and  favor  im- 
porters the  statute  permits  them — the  collector  assenting — to 
withdraw  their  merchandise,  except  the  samples,  provided 
bond  be  given  to  return  the  same  within  ten  days  if  called  for. 
The  manifest  purpose  is  to  subject  all  the  imports  to  inspec- 
tion whenever  the  Government  officers  conclude  that  course 
is  proper.     - 

The  redelivery  bond  taken  upon  request  of  the  importer  is 
purely  voluntary.  Much  more  is  involved  than  mere  pecuniary 
loss  to  the  Government.  The  articles  may  be  contraband; 
they  may  be  necessary  evidence  to  punish  perjury;  they  always 
furnish  the  best  means  of  ascertaining  values,  false  descrip- 
tions, etc. 

Section  2899,  Revised  Statutes,  permits  demand  for  a  sep- 
arate, complete  bond  for  each  importation;  but  this  would 
entail  much  inconvenience  upon  large  importers,  and  the  Sec- 
retary of  the  Treasury,  by  regulation  dating  back  to  1857, 
Customs  Regulations,  article  391,  allows  a  general  bond  upon 
which  the  value  of  any  consignment  may  be  indorsed.  In  the 
present  case  all  parties  volimtarily  assented  to  the  arrangement 
and  the  matter  stands  as  if  a  single  bond  of  like  tenor  for 
twice  the  value  of  the  merchandise  had  been  executed. 

The  recovery  is  not  limited  to  the  money  loss  sustained  by 
the  Government.  Clark  v.  Barnard,  108  U.  S.  436;  Smythe  v. 
United  States,  188  U.  S.  156;  Nikon  v.  Jonesboro,  57  Arkansas, 
168,  177;  State  v.  HaU,  70  Mississippi,  678,  682;  United  States 
V.  Montellj  Taney's  Cir.  Ct.  Dec.  47;  United  States  v.  Hatch,  1 
Paine,  336;  United  States  v.  Pingree,  1  Sprague,  339;  Andrews' 
Revenue  Laws,  102. 

The  Government  pursued  the  proper  course  by  asking  judg- 
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ment  for  twice  the  value  of  the  package  called  for.  But  if 
the  bond  as  executed  had  strictly  followed  the  languagie 
of  section  2899,  under  the  authority  of  Cloarh  v.  Barnard  the 
Government  would  have  been  entitled  to  demand  a  judgment 
for  twice  the  estimated  value  of  the  goods  in  the  invoice  which 
contained  the  unretumed  package.  Sees.  2901,  2939,  Rev. 
Stat.  Courts  of  equity  will  not  interfere  in  cases  of  forfeiture 
for  the  breach  of  covenants  and  conditions  when  there  can- 
not be  any  just  compensation.  Story,  Eq.  Jur.  §§  1324,  1326; 
Pomeroy,  Eq.  Jur.  §  381. 

The  clause  authorizing  discharge  of  the  bond  upon  payment 
of  double  the  estimated  value  of  any  unretumed  package  is  not 
specifically  provided  for  by  section  2899,  Revised  Statutes;  but 
it  is  not  prohibited  and,  being  less  onerous  than  what  might 
have  been  demanded,  one  who  volimtarily  assented  thereto 
may  not  complain  on  that  account.  Moses  v.  United  States, 
166  U.  S.  571, 586.  The  Secretary  of  the  Treasury  or  his  agpnt, 
the  collector,  has  authority  to  take  common-law  bonds  and  to 
stipulate  for  liquidated  damages  therein.  United  States  v. 
Tingey,  5  Pet.  115;  United  States  v.  Bradley,  10  Pet.  343; 
United  States  v.  Hodson,  10  Wall.  395;  Jessup  v.  United  States, 
106  U.  S.  147;  Constable  v.  National  Steamship  Co.,  154  U.  S. 
79;  Thie  S.  Oteri,  67  Fed.  Rep.  146;  Stephenson  v.  Monmouth 
Min.  &  Mfg.  Co.,  84  Fed.  Rep.  115;  Grady  v.  United  States, 
98  Fed.  Rep.  240. 

If  the  clause  permitting  pasrment  of  twice  the  value  of  an 
unretumed  article  is  invalid  the  defect  is  cured  by  those  pro- 
visions in  the  bond  which  follow  the  language  of  the  statute. 
The  conditions  being  severable,  the  authorized  one  is  gpod. 
United  States  v.  Mora,  97  U.  S.  413. 

Mr.  W.  Wickham  Smith,  with  whom  Mr.  John  K.  MaxtoeU 
was  on  the  brief,  for  respondents: 

No  damage  having  been  sustained  by  the  Govemment  there 
can  be  no  recovery  under  §  961,  Rev.  Stat.  United  States  v. 
Duys,  112  Fed.  Rep.  875. 
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A  sum  of  money  in  gross,  to  be  paid  for  the  non-performance 
of  an  agreement,  is  considered  as  a  penalty,  the  legal  operation 
of  which  is  to  cover  the  damages  which  the  party,  in  whose 
favor  the  stipulation  is  made,  may  have  sustained  from  the 
breach  of  contract  by  the  opposite  party.  It  will  not,  of  course, 
be  considered  as  liquidated  damages;  and  it  will  be  incumbent 
on  the  party  who  claims  them  as  such  to  show  that  they  were 
so  considered  by  the  contracting  party.  Taylor  v.  Sandiford, 
7  Wheat.  11;  Van  Buren  v.  Digges,  11  How.  461.  See  also 
Watts  v.  Connors,  115  U.  S.  353;  Bignall  v.  Gould,  119  U.  S. 
495;  Chicago  House  Wrecking  Co.  v.  United  States,  106  Fed. 
Rep.  385;  Manufacturing  Co,  v.  Camp,  65  Fed.  Rep.  794. 

Under  the  customs  administrative  act  a  very  similar  bond 
was  considered  in  United  States  v.  Cutajar,  59  Fed.  Rep.  1000; 
S,  C,  67  Fed.  Rep.  530,  where  it  was  held  that,  the  statute  not 
having  fixed  the  bond,  the  Secretary  of  the  Treasury  was  not 
authorized  to  impose  the  limit  of  bond  but  only  the  amount 
proved  to  be  due  imder  it. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

An  action  was  brought  in  the  Circuit  Court  to  recover  upon 
a  certain  redelivery  bond  purporting  to  be  executed  under  cover 
of  section  2899,  Rev.  Stat.  The  respondents,  pmicipals  on  the 
bond,  were  partners,  as  Dieckerhoff,  Raffloer  &  Co.  Achelis 
and  Boker  executed  the  bond  as  sureties.  On  January  13, 
1897,  Dieckerhoff,  Raffloer  &  Co.  imported  by  the  steamship 
Bovic  certain  merchandise  which  was  entered  in  the  New  York 
custom  house  and  consisted  of  seven  packages.  These  were 
described  in  two  invoices  and  are  numbered  417  to  421,  983, 
984.  Package  No.  418  was  designated  by  the  collector  to  be 
sent  to  the  public  stores  for  examination  and  appraisal;  the 
others  were  turned  over  to  the  importer  under  section  2899, 
Rev.  Stat.  The  estimated  value  of  the  entire  importation, 
$1,522,  was  indorsed  on  the  bond.  Within  ten  days  after  the 
examination  and  appraisal  of  package  No.  418  the  collector 
ordered  respondents  to  return  package  No.  420.  This  package 
VOL.  ecu — 20 
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was  not  returned.  Thereupon  suit  was  instituted  upon  the 
bond.  A  demurrer  to  the  complaint  was  overruled,  and  an 
answer  was  filed  denjdng  breach  of  the  bond  and  also  that  the 
United  States  had  sustained  any  actual  damages.  At  the  trial 
a  customs  clerk  testified  as  to  the  value  of  package  No.  420, 
estimated  from  the  invoice,  that  it  was  $184.56;  that  the  in- 
dorsement on  the  bond  was:  "Vessel,  Bo  vie;  where  from,  Liv- 
erpool; amoimt,  $1,522.''  It  was  conceded  that  the  coUector 
had  called  for  the  return  of  the  package,  that  the  same  was  not 
returned  and  respondents  offered  no  evidence.  Counsel  for  the 
United  States  conceded  that  there  was  no  proof  in  the  case  that 
the  United  States  had  suffered  actual  damage,  and  that  they 
could  make  no  such  proof.  Over  the  respondents'  request  for 
a  verdict  in  their  favor  the  Circuit  Court  directed  a  verdict  in 
favor  of  the.Government  for  $369.12,  being  twice  the  estimated 
value  of  the  unretumed  package.  The  Circuit  Court  of  Ap- 
peals reversed  this  judgment. 

The  sections  of  the  Revised  Statutes  pertinent  to  be  consid- 
ered are: 

"Sec.  2899.  No  merchandise  liable  to  be  inspected  or  ap- 
praised shall  be  delivered  from  the  custody  of  the  officers  of 
the  customs,  until  the  same  has  been  inspected  or  appraised, 
or  until  the  packages  sent  to  be  inspected  or  appraised  shall  be 
found  correctly  and  fairly  invoiced  and  put  up,  and  so  reported 
to  the  collector.  The  collector  may,  however,  at  the  request 
of  the  owner,  importer,  consignee,  or  agent,  take  bonds,  with 
approved  security,  in  double  the  estimated  value  of  such  mer- 
chandise, conditioned  that  it  shall  be  delivered  to  the  order  of 
the  collector,  at  any  time  within  ten  days  after  the  package  sent 
to  the  public  stores  has  been  appraised  and  reported  to  the 
collector.  If  in  the  meantime  any  package  shall  be  opened, 
without  the  consent  of  the  collector  or  surveyor  given  in  writ- 
ingj  and  then  in  the  presence  of  one  of  the  inspectors  of  the 
customs,  or  if  the  package  is  not  deUvered  to  the  order  of  the 
collector,  according  to  the  condition  of  the  bond,  the  bond 
shall,  in  either  case,  be  forfeited." 
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"Sec.  2901.  The  collector  shall  designate  on  the  invoice  at 
least  one  package  of  every  invoice,  and  one  package  at  least 
of  every  ten  packages  of  merchandise,  and  a  greater  number 
should  he  or  either  of  the  appraisers  deem  it  necessary,  imported 
into  such  port,  to  be  opened,  examined,  and  appraised,  and 
shall  order  the  package  so  designated  to  the  pubUc  stores  for 
examination;  and  if  any  package  be  found  by  the  appraisers 
to  contain  any  article  not  specified  in  the  invoice,  and  they  or 
a  majority  of  them  shall  be  of  opinion  that  such  article  was 
omitted  in  the  invoice  with  fraudulent  intent  on  the  part  of 
the  shipper,  owner,  or  agent,  the  contents  of  the  entire  pack- 
age in  which  the  article  may  be,  shall  be  liable  to  seizure  and 
forfeiture  on  conviction  thereof  before  any  court  of  competent 
jurisdiction;  but  if  the  appraisers  shall  be  of  opinion  that  no 
such  fraudulent  intent  existed,  then  the  value  of  such  article 
shall  be  added  to  the  entry,  and  the  duties  thereon  paid  ac- 
cordingly, and  the  same  shall  be  deUvered  to  the  importer, 
agent,  or  consignee.  Such  forfeiture  may,  however,  be  remitted 
by  the  Secretary  of  the  Treasury  on  the  production  of  evidence 
satisfactory  to  him  that  no  fraud  was  intended.'' 

"Sec.  2939.  The  collector  of  the  port  of  New  York  shall  not, 
under  any  circumstances,  direct  to  be  sent  for  examination  and 
appraisement  less  than  one  package  of  every  invoice,  and  one 
package  at  least  out  of  every  ten  packages  of  merchandise,  and 
a  greater  number  should  he,  or  the  appraiser,  or  any  assistant 
appraiser,  deem  it  necessary.  When  the  Secretary  of  the  Treas- 
luy,  however,  from  the  character  and  description  of  the  mer- 
chandise, may  be  of  the  opinion  that  the  examination  of  a  less 
proportion  of  packages  will  amply  protect  the  revenue,  he  may, 
by  special  regulation,  direct  a  less  niunber  of  packages  to  be 
examined." 

The  bond  was  in  the  sum  of  fifty  thousand  dollars,  and  con- 
ditioned as  follows: 

"The  condition  of  this  obligation  is  such  that  if  each  and 
every  package  or  packages  of  each  and  every  importation  made 
by  the  said  principals  at  any  time  within  six  months  from  and 
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after  the  date  of  these  presents  and  delivered  from  the  custody 
of  the  officers  of  the  customs  in  pursuance  of  section  2899,  Re- 
vised Statutes  of  the  United  States,  shall,  within  ten  days  after 
the  package  or  packages  designated  by  the  collector  and  sent 
to  the  public  store  to  be  opened  and  examined,  have  been  ap- 
praised and  reported  to  him,  be  returned  to  the  order  of  the 
collector  without  having  been  opened  except  with  the  consent 
of  the  collector  or  surveyor,  given  in  writing,  and  then  in  the 
presence  of  one  of  the  officers  of  the  customs;  or  if  the  above- 
bounden  obligors  shall,  in  lieu  of  such  return,  pay  to  the  proper 
collecting  officer  of  said  port  double  the  estimated  value  of  the 
package  or  packages  of  merchandise  not  so  returned,  then  this 
obligation  is  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

"And  the  above-bounden  obligors  do,  for  themselves,  their 
heirs,  executors,  administrators,  and  assigns,  jointly  and  sev- 
erally covenant  and  agree  with  the  United  States  that  the 
collector  of  customs  aforesaid  shall  indorse  on  this  bond  the 
estimated  value  of  each  importation  as  made,  and  the  date 
thereof,  and  that  the  penalty  of  this  bond  shall  be  held  to  be 
double  the  value  of  each  importation  as  made  and  indorsed  as 
aforesaid;  and  that  the  value  of  the  importation,  where  there 
is  no  violation  of  the  conditions  of  this  bond,  shall  not  in  any 
way  afTect  the  liability  in  those  cases  where  there  shall  be  a 
violation  thereof." 

Upon  the  facts  stated  the  question  is.  How  much,  if  any- 
thing, can  the  Government  recover  upon  this  bond?  That 
there  is  difficulty  in  the  solution  of  the  question  is  found  in  the 
different  suggestions  put  forward;  that  the  actual  damages 
sustained  by  the  Government  may  be  recovered,  which  is  the 
contention  of  the  respondents,  and  was  the  view  of  a  majority 
of  the  Circuit  Court  of  Appeals;  second,  the  actual  value  of 
the  unretumed  package,  which  was  the  view  sustained  by  one 
judge  of  the  Circuit  Court  of  Appeals;  third,  twice  the  value 
of  the  package  not  returned,  which  was  the  view  of  the 
Circuit    Court;    fourth,  double    the    value    of    the    consign^- 
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ment,  which  seems  to  be  the  present  contention  of  the  Grov- 
emment. 

It  may  be  admitted  that  the  bond  does  not  follow  in  strict 
terms  the  provisions  of  section  2899,  which  seems  to  require, 
or  at  least  to  authorize,  a  bond  in  double  the  estimated  value 
of  the  merchandise  imported,  with  a  condition  that  it  shall  be 
delivered  to  the  order  of  the  collector  at  any  time  within  ten 
days  after  the  package  sent  to  the  public  stores  has  been  ap- 
praised and  reported  to  the  collector.  The  statute  further 
provides  that  if  in  the  meantime  any  package  should  be  opened, 
without  the  consent  of  the  collector  or  surveyor  given  in  writing, 
and  then  in  the  presence  of  one  of  the  inspectors  of  the  customs, 
or  if  the  package  is  not  deUvered  to  the  order  of  the  collector, 
according  to  the  condition  of  the  bond;  in  either  case  it  shall 
be  forfeited.  The  bond  given,  while  it  was  for  a  period  of  six 
months,  in  the  sum  of  $50,000,  provided  that  the  collector  of 
customs  should  indorse  on  the  bond  the  estimated  value  of 
each  importation  and  the  date  thereof,  and  that  the  penalty 
of  the  bond  should  be  double  the  value  of  each  importation  as 
so  made  and  indorsed,  which  in  this  case  would  make  the 
penalty  $3,044.  This  bond  contains  the  condition  that  if 
the  obUgors,  in  lieu  of  the  return  of  the  package,  pay  to 
the  proper  collecting  officer  double  the  value  of  the  package 
or  packages  not  so  returned  then  the  obUgation  is  to  be 
void. 

While  the  statute  does  not  provide  in  express  terms  for  a 
bond  thus  conditioned,  it  seems  to  be  well  settled  that,  although 
not  strictly  in  conformity  with  the  statute,  if  it  does  not  run 
counter  to  the  statute  and  is  neither  malum  'prohibitum  nor 
wxdum  in  se,  it  is  a  valid  bond,  although  not  in  terms  directly 
required  by  the  statute.  Moses  v.  United  States,  166  U.  S.  571, 
586.  Indeed,  the  learned  counsel  for  respondents  concedes  that 
such  a  bond  can  be  taken,  and  in  his  brief  says :  "  Respondents 
make  no  point  as  to  the  conformity  of  the  bond  to  the  statute, 
or  the  right  of  the  United  States  or  the  collector  to  enforce  it 
in  its  form  as  made.    For  the  purposes  of  this  argument  we 


Digitized  by  CjOOQ IC 


310  OCTOBER  TERM,  1905. 

Opinion  of  the  Court.  202  U.  & 

concede  that  it  was  a  voluntary  bond,  enforceable  according  to 
its  terms,  and  that  there  has  been  a  breach." 

But  we  think  this  something  more  than  a  mere  voluntary 
bond.  The  statute  authorizes,  it  is  true,  a  more  stringent  un- 
dertaking, for  literally  it  authorizes  a  bond  in  double  the  value 
of  the  merchandise,  conditioned  that  it  shall  be  delivered  to 
the  order  of  the  collector  at  any  time  within  ten  days  after  the 
package  sent  to  the  public  stores  has  been  appraised  and  re- 
ported to  the  collector.  And  further  provides  that  if ,  in  the 
meantime,  any  package  shall  be  opened,  except  in  the  presence 
of  the  collector  in  the  manner  provided,  or  if  the  package  is  not 
delivered  to  the  order  of  the  collector,  according  to  the  condi- 
tion of  the  bond,  it  shall  in  either  case  be  forfeited.  With  this 
ample  authority  t9  take  a  more  enlarged  imdertaking  we  Uiink 
it  was  within  the  power  of  the  collector  to  take  the  bond  in 
suit,  which,  taken  together,  provides  for  the  retmn  of  any  re- 
quired package  in  an  unopened  condition  or  the  payment  of 
double  its  value  as  a  condition  of  being  discharged  from  the 
full  penalty  of  the  bond.  There  is  nothing  in  this  bond  which 
runs  counter  to  the  statute,  and  it  is  within  the  authority  con- 
ferred to  take  a  bond  which  should  be  forfeited  if  the  package 
was  not  returned  in  the  manner  required.  Certainly  the  makers 
of  the  bond  cannot  complain  that  they  have  been  permitted, 
by  its  terms,  to  discharge  the  obligation  to  return  a  package 
by  pajdng  double  its  value,  when  a  bond  in  double  the  value 
of  the  merchandise  to  be  forfeited  for  the  non-return  of  a  pack- 
age unopened  might  have  been  required. 

The  real  question  in  the  case,  then,  is  what,  if  anything,  can 
be  recovered  under  the  circumstances  shown,  on  the  obligation 
incurred  in  this  bond.  It  is  the  contention  of  the  respond^its 
that  the  United  States  can  recover  only  for  actual  damages 
which  it  has  shown  that  it  sustained,  and  that  it  was  not  the 
purpose  of  the  statute  or  the  obligation  of  liie  bond  given  to 
enlarge  the  liability  beyond  such  damages  as  the  Government 
shall  be  able  to  allege  and  prove.  But  we  think  the  purpose 
of  the  statute  and  the  purpose  of  the  requirement  in  the  bond 
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provided  for  therein,  and  the  one  given  in  this  case,  was  to 
secure  the  performance  of  the  duty  unposed  of  returning  the 
package  or  packages,  where  an  importer  availed  himself  of  the 
privilege  of  withdrawing  merchandise  from  the  custody  of  tJie 
governmental  officials  before  it  has  been  examined  and  ap- 
praised. It  is  the  right  of  the  Government  to  examine  mer- 
chandise imported  from  foreign  countries  and  ascertain  its 
value  for  the  purpose  of  fixing  the  amount  of  duties  collectible 
thereon.  It  has  the  right  to  hold  this  merchandise  until  this 
purpose  can  be  efifected.  Obviously,  in  a  country  where  the 
business  of  importing  goods  has  become  so  vast,  as  is  now  tJie 
case  in  the  United  States,  it  would  be  impracticable  to  store  all 
goods  and  hold  them  until  examination.  The  law  has,  there- 
fore, provided  for  the  detention  usually  of  one  package  in  ten 
of  an  importation,  and  given  the  privilege  to  the  importer  of 
removing  the  rest  of  the  goods,  but  to  be  held  intact  subject 
to  the  right  of  the  Government,  if  an  examination  of  the  pack- 
ages ordered  for  inspection  shall  suggest  such  course,  to  require 
that  other  packages  be  returned  intact  for  examination,  and 
if  this  statutory  duty  is  not  performed,  we  think  it  was  the  in- 
tention of  the  law  to  provide  specific  damages  to  be  recovered 
upon  the  non-performance  of  the  duty  imposed,  and  to  secure 
a  prompt  and  faithful  discharge  of  which  the  statute  provides 
for  the  giving  of  a  bond. 

In  carrying  out  this  purpose  we  hold  the  law  permitted  the 
taking  of  such  a  bond  as  was  given  in  this  case,  providing  that 
if  the  party  did  not  return  the  package  required  he  should  pay 
double  the  amount  of  the  value  thereof.  We  think  such  un- 
dertaking, for  this  manner  of  discharging  this  duty,  or  paying 
the  value  stipulated,  was  intended  to  and  does  relieve  the  Gov- 
ernment from  the  necessity  of  showing  any  actual  damage  or 
loss.  It  is  suggested  that  the  Government  may  prove  the  dam- 
ages sustained  possibly  by  the  testimony  of  informers  or  of 
those  who  packed  the  merchandise  before  shipment,  and  in 
other  ways.  But  in  our  opinion  it  was  the  purpose  of  tiiis 
statute,  and  the  bond  executed  in  the  case,  to  dispense  with 
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the  necessity  of  resort  to  this  method  of  showing  damages  and 
to  fix  double  the  value  of  the  package  ordered  to  be  returned, 
as  a  definite  sum  to  be  paid  for  the  nonfulfillment  of  the  stat- 
utory duty.  In  such  cases  the  recovery  is  for  the  stipulated 
sum,  and  is  not  limited  to  the  damages  actually  proven.  Clark 
V.  Barnard,  108  U.  S.  436,  457. 

It  is  strongly  urged  that  this  in  many  cases  may  work  serious 
hardship,  and  that  in  all  the  years  in  which  this  statute  or  its 
equivalent  has  been  in  force  no  action  is  shown  to  have  been 
brought  upon  this  theory.  But  the  contract  is  definite  in  its 
terms,  and  it  was  the  privilege  of  the  importer  to  leave  the 
goods  in  the  custody  of  the  Government  or  take  them  out  upon 
giving  the  obligation  which  is  the  subject  matter  of  this  suit. 
It  may  be  that  in  some  cases  such  a  rule  would  permit  the 
Government  to  recover  a  large  percentage  of  the  value  of  the 
goods  imported,  and  it  is  suggested  the  package  not  returned 
may  represent  the  larger  part  of  the  value  of  the  entire  invoice, 
but  we  do  not  think  these  considerations  should  overcome  the 
purposes  of  the  statute  and  the  terms  of  the  obligation  incurred 
in  the  giving  of  this  bond. 

The  purpose  of  the  statute  was  to  enforce  the  collection  of 
the  revenues,  and  to  require  that  goods  shall  be  as  represented, 
and  if  removed  from  governmental  control  before  the  facts 
about  them  are  ascertained,  to  require  them  to  be  returned 
unopened,  except  as  provided  by  statute,  or  a  specific  penalty 
be  paid  for  failure  so  to  do. 

It  is  further  contended  that  section  961,  Rev.  Stat.,  protects 
against  enforcement  of  a  penalty  of  this  kind.  This  section 
provides:  "In  all  suits  brought  to  recover  the  forfeiture  an- 
nexed to  any  articles  of  agreement,  covenant,  bond,  or  other 
specialty,  where  the  forfeiture,  breach,  or  non-performance  ap- 
pears by  the  default  or  confession  of  the  defendant,  or  upon 
demurrer,  the  court  shall  render  judgment  for  the  plaintiff  to 
recover  so  much  as  is  due  according  to  equity.  And  when  the 
sum  for  which  judgment  should  be  rendered  is  uncertain,  it 
shall,  if  either  of  the  parties  request  it,  be  assessed  by  a  jury." 
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But  if  we  are  correct  in  holding  that  it  was  the  intention  of 
Congress  to  provide  a  specific  penalty  for  failing  to  return  the 
merchandise  as  required,  it  is  not  within  the  province  of  courts 
of  equity  to  mitigate  the  harshness  of  penalties  or  forfeitures 
in  such  cases,  for  such  relief  would  run  directly  counter  to  the 
statutory  requirements.  Story,  Eq.  Jur.  §  1326.  We  think 
the  Circuit  Court  was  right  in  rendering  judgment  for  double 
the  value  of  the  unreturned  package. 
The  judgment  of  the  Circuit  Court  of  Appeals  wiU  he  reversed 

and  the  judgment  of  the  Circuit  Court  affirmed  and  ihe  case 

remanded  to  the  Circuit  Court. 

Mr.  Justice  Brewer  took  no  part  in  the  decision  of  this  case. 


DEVINE  V,  LOS  ANGELES. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE   SOUTHERN   DISTRICT  OF  CALIFORNIA. 

No.  207.     Argued  March  13,  1006.— Decided  May  14,  1906. 

Where  diversity  of  citizenship  does  not  exist  a  suit  can  only  be  maintained 
in  the  Circuit  Court  of  the  United  States  on  the  ground  that  it  arises  under 
the  Constitution  or  laws  of  the  United  States,  and  it  does  not  so  arise 
unless  it  really  and  substantially  involves  a  controversy  as  to  the  effect 
or  construction  of  the  Constitution  or  some  law  or  treaty  of  the  United 
States  on  the  determination  whereof  the  result  depends.  This  must 
appear  from  plaintiff's  statement  of  his  own  claim  and  cannot  be  aided 
by  allegations  as  to  defenses  which  may  be  interposed. 

In  this  case  held  that  as  a  bill  to  quiet  title  the  jurisdiction  of  the  Circuit 
Court  could  not  be  sustained  by  reason  of  allegations  that  defendant's 
adverse  claims  to  the  surface  and, subterranean  waters  of  the  Los  Angeles 
river  were  based  on  an  erroneous  construction  of  the  treaty  of  Guada- 
lupe Hidalgo,  the  act  of  March  3,  1851,  and  certain  state  acts  and  city 
ordinances. 

Nor  can  such  jurisdiction  be  maintained  of  the  suit  as  one  to  remove  cloud 
on  title,  as  a  bill  in  equity  wiU  not  lie  to  dispel  mere  verbal  assertions  of 
ownership  or  to  adjudge  state  statutes  and  charters  unconstitutional  and 
void.  If  the  statutes  and  charters  are  unconstitutional  they  are  void 
and  cannot  constitute  a  cloud  on  title. 

Where  complainant  claims  title  to  land  in  California  under  Mexican  grants 
confirmed  by  the  Board  of  Land  Commissioners  as  the  State  of  California 
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is  not  in  the  line  of  siich  titles  a  statute  of  that  State  conferring  water 
rights  on  a  city  does  not  deprive  complainants  of  their  property  or  im- 
pair the  obligation  of  any  contract  as  the  State  can  only  confer  whatever 
rights  in  such  waters  had  vested  in  it. 

Complainants  below,  appellants  here,  are  244  in  number  and 
o\im  in  severalty  various  tracts  of  land  aggregating  several  liiou- 
sand  acres,  located  in  the  county  of  Los  Angeles,  California,  in 
Ranchos  San  Rafael,  Los  Felis,  and  Providencia.  The  Rancho 
San  Rafael  was  granted  by  the  King  of  Spain  and  the  other 
two  ranchos  by  the  Republic  of  Mexico  to  the  predecessors  of 
complainants.  The  titles  were  confirmed,  pursuant  to  the 
treaty  of  Guadalupe  Hidalgo,  to  the  successors  of  the  original 
grantees  by  the  Board  of  Land  Commissioners  created  by  and 
acting  under  an  act  of  Congress  approved  March  3,  1851,  en- 
titled an  act  to  ascertain  and  settle  private  land  claims  in  the 
State  of  California.  Patents  were  thereupon  issued  by  the 
United  States  to  the  confirmees  and  it  was  alleged  that  these 
grants  conveyed  the  title  to  the  waters  within  them. 

It  was  further  alleged  that  the  city  of  Los  Angeles  claimed 
to  be  the  successor  in  right  and  title  to  all  the  grants  made  by 
the  Spanish  and  Mexican  governments  to  the  Pueblo  de  Los 
Angeles,  and  the  city  filed  a  claim  before  the  Land  Commis- 
sioners in  virtue  of  the  general  laws  of  Spain  to  sixteen  square 
leagues  of  land,  alleging  that  the  said  lands  had  been  granted 
to  the  pueblo,  which  board  confirmed  the  title  of  the  city  to 
four  square  leagues  of  land  but  rejected  its  claim  to  the  remain- 
ing twelve  square  leagues,  and  that  a  patent  was  issued  to  the 
city  by  the  United  States  for  the  land  so  confirmed,  which  pa- 
tent did  not  refer  to  the  river  or  its  tributary  waters,  and  did 
not  purport  to  convey  any  of  the  waters  of  said  river.  That 
the  city  claimed  the  paramount  right  to  the  waters  of  the  Los 
Angeles  river  and  the  river  itself  in  virtue  of  the  grants,  laws, 
usages  and  customs  of  the  Republic  of  Mexico  and  of  the  King- 
dom of  Spain,  made  and  in  vogue  prior  to  the  cession  of  the 
territory  embraced  within  the  State  of  California  to  the  United 
States  under  the  treaty  of  Guadalupe  Hidalgo,  and  by  virtue 
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of  certain  acts  of  the  legislature  of  the  State  of  Califomia  re- 
ferred to  in  the  bill,  and  especially  by  virtue  of  an  act  of  the 
legislature  of  Califomia  passed  April  4,  1850,  incorporating  the 
city  of  Los  Angeles  and  declaring  that  it  "shall  succeed  to  all 
the  rights,  claims,  and  powers  of  the  Pueblo  de  Los  Angeles  in 
regard  to  property,  and  shall  be  subject  to  all  the  liabilities  in- 
curred, and  obligations  created,  by  the  Ayuntamiento  of  said 
Pueblo." 

It  was  further  alleged  that  the  city  never  procured  the  con- 
firmation of  any  rights  in  the  waters  of  the  Los  Angeles  river 
other  than  those  that  passed  under  the  grant  of  land  conferred 
by  the  patent,  and  that  the  act  of  the  legislature,  passed  April  4, 
1850,  and  certain  other  acts  of  the  legislature  and  proceedings, 
acte  and  charters  of  the  city  set  forth  in  the  bill,  are  a  cloud 
upon  complainants'  title  to  their  lands.  That  the  Los  Angeles 
river  runs  through  the  three  ranchos  and  thence  through  the 
city;  that  complainants'  lands  are  riparian  to  the  stream;  that 
underlying  complainants'  lands  are  percolating  waters  which 
do  not  constitute  a  part  of  the  river,  but  which  by  reason  of  the 
patents  referred  to,  and  mesne  conveyances,  belong  to  the  sev- 
eral complainants  as  owners  of  said  lands.  The  bill  then  went 
on  to  aver  that  the  city  claims  that  it  is  the  owner  of  tfie  river 
and  its  tributaries  and  their  waters,  passing  through  the  ranchos 
named,  and  of  the  percolating  waters  in  complainants'  lands; 
that  it  claims  the  right  to  appropriate  said  waters  for  tlie  use 
of  the  city  and  its  inhabitants,  and  that  complainants  have  no 
ri^t  to  take  any  of  the  surface  waters  of  liie  river  or  the  per- 
colating waters  except  in  subordination  to  the  city's  paramount 
right  to  take  and  use  the  same,  and  that  the  city  threatens  and 
intends  to  institute  suit  in  the  state  courts  of  Califomia  to  en- 
join complainants  from  using  any  of  the  waters  possessed  by 
them  from  wells  on  their  lands. 

That  the  city  rests  its  right  and  claim  to  the  river  and  its 
waters  upon  a  certain  eonstmction  of  the  treaty  of  Guadalupe 
Hidalgo  and  of  the  act  of  Congress  of  March  3,  1851,  and  upon 
certain  acts  of  the  California  legig^ature  and  certain  charten 


Digitized  by  CjOOQ IC 


316  OCTOBER  TERM,  1905. 

Statement  of  the  Case.  202  U.  8. 

of  the  city  of  Los  Angeles  adopted  and  approved  in  pursuance 
of  an  erroneous  construction  of  the  treaty  and  the  act  of  Con- 
gress; the  acts  and  charters  being  enumerated. 

It  was  further  alleged  that  under  said  acts  and  said  charters 
the  city  has  asserted  and  assumed  the  right  to  take  physical 
control  of  the  Los  Angeles  river  and  its  tributaries,  and  has 
exercised  the  right  of  obstructing  ditches  and  other  conduits 
maintained  by  owners  of  land  in  the  valley  of  the  river  above 
the  city  and  of  preventing  the  use  of  the  waters  of  the  river  for 
irrigation  of  the  lands  of  complainants,  and  that  said  laws  and 
charters  and  the  exercise  of  said  rights  have  resulted  in  the 
destruction  of  the  values  of  the  lands.  And  it  was  charged 
that  the  acts  of  the  legislature  and  the  charters  of  the  city  of 
Los  Angeles  were  in  violation  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  in  that  they  deprived 
or  attempted  to  deprive  complainants  of  their  property  without 
due  process  of  law  and  to  grant  the  same  to  the  city  of  Los 
Angeles;  that  the  acts  and  charters  impaired  the  obligation 
of  the  contracts  expressed  in  the  patents  of  the  United  States 
to  complainants'  lands;  and  that  the  assertion  and  exercise  by 
the  city  of  the  right  to  control  the  river  and  its  waters  were  in 
violation  of  section  1979,  Title  XXIV,  of  the  Revised  Statutes 
of  the  United  States. 

And  the  bill  further  averred  that  the  construction  of  the  act 
of  Congress  of  March  3,  1861,  upon  which  the  defendant  city 
rested  its  right  and  claim  to  said  river  and  to  said  waters,  is 
erroneous,  and  that,  according  to  the  proper  construction 
thereof,  the  city  was  required  to  present  to  the  Board  of  Land 
Commissioners  its  claim  to  the  waters  of  the  river  for  confir- 
mation. 

It  was  also  alleged  that  the  claims  and  threats  of  the  city 
to  institute  actions  against  complainants  and  the  control  which 
it  has  exercised  over  the  river  and  the  waters  thereof,  and  the 
several  acts  of  the  legislature  of  California  and  the  charter  of 
the  city  purporting  to  confer  title  to  the  river  and  its  waters 
upon  the  city  as  the  successor  to  the  Mexican  pueblo,  cast  a 
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cloud  upon  the  titles  of  complainants  to  their  lands,  and  had, 
in  large  measure,  destroyed  the  market  values  thereof. 
It  was  prayed: 

1.  That  a  decree  be  granted  complainants  removing  the 
cloud  cast  by  the  city  of  Los  Angeles  upon  their  titles  to  the 
lands  described  in  the  bill,  and  that  the  acts  of  the  legislature 
of  the  State  of  California  and  the  charters  of  the  city  be  de- 
clared invalid  in  respect  to  conferring  upon  the  city  any  rights 
in  the  waters  of  the  Los  Angeles  river  acquired  from  the  pueblo 
of  Los  Angeles,  other  than  such  rights  as  were  ascertained  and 
confirmed  under  the  act  of  March  3,  1851. 

2.  That  a  decree  be  granted  to  complainants  and  each  of 
them  quieting  their  several  titles  to  their  lands  and  to  the 
waters  therein,  and  to  the  riparian  right  of  each  of  them  to 
use  the  waters  of  said  river,  as  against  the  paramount  title 
claimed  by  said  city  to  have  been  derived  from  Spain  or  Mex- 
ico, or  claimed  to  have  been  derived  from  or  to  be  supported 
by  said  acts  of  the  legislature  of  the  State  of  California,  or  by 
the  charter  of  said  city;  and  also  that  it  be  decreed  that  com- 
plainants and  the  city  have  each  and  severally  such  title  only 
derived  from  Spain  and  Mexico  as  was  confirmed  and  patented 
to  them  or  their  predecessors  by  the  act  of  Congress  of  March  3, 
1851. 

3.  That  a  decree  be  granted  to  complainants  forever  enjoin- 
ing the  city  of  Los  Angeles  from  setting  up  or  asserting  such 
paramount  right  and  title  to  said  waters;  and  further  enjoining 
said  city  from  asserting  and  exercising  dominion  or  control  over 
said  river  and  said  waters  under  or  by  virtue  of  said  acts  of 
the  legislature  or  said  charter  of  said  city  of  Los  Angeles. 

It  was  alleged  in  the  answer  that  by  the  terms  of  each  of  the 
grants  to  the  three  ranchos  named  in  the  bill,  and  by  the  laws 
of  the  Government  making  the  same,  all  of  the  waters  within 
any  of  the  lands  embraced  in  said  ranchos,  which  formed  a 
part  of  or  found  their  way  into  the  surface  or  subterranean 
stream  of  the  Los  Angeles  river^  were  excepted  and  reserved 
in  favor  of  the  pueblo  of  Los  Angeles,  and  that  none  of  said 
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waters  were  confirmed  or  granted  by  the  United  States  to  com- 
plainants' predecessors. 

It  was  admitted  that  the  city  claimed  to  be,  and  it  was  al- 
leged that  the  city  was,  in  fact,  the  successor  to  all  the  rights 
and  grants  made  by  the  Spanish  and  Mexican  Governments 
to  the  pueblo  of  Los  Angeles. 

The  answer  further  alleged  that  the  patent  issued  by  the 
United  States  to  the  city  of  Los  Angeles  purported  to  grant 
to  the  mayor  and  council  of  the  city  of  Los  Angeles  all  appur- 
tenances belonging  to  the  land  therein  granted,  which  included 
all  the  waters  of  the  river  and  the  right  to  the  use  of  the  same. 

It  was  admitted  that  the  city  claimed  the  paramount  right 
to  the  waters  of  the  Los  Angeles  river,  by  virtue  of  grants, 
laws,  usages  and  customs  of  the  Republic  of  Mexico  and  the 
Kingdom  of  Spain  and  the  act  of  the  legislature  approved 
April  4,  1850,  mentioned  in  the  bill,  but  it  was  denied  that 
these  were  the  only  sources  of  title  through  which  the  city 
claimed;  and  alleged  that  it  also  claimed  said  paramount  right 
by  virtue  of  long-continued  use  and  possession  of  said  river 
and  the  waters  thereof  for  the  period  of  more  than  one  him- 
dred  and  twenty  years,  and  by  various  grants  and  conveyances 
from  private  individuals,  and  by  virtue  of  various  judgments 
and  decrees  of  courts  of  competent  jurisdiction  and  of  the 
patents  to  the  mayor  and  conmion  council  of  the  city  of  Los 
Angeles,  mentioned  in  the  bill,  and  also  by  virtue  of  its  owner- 
ship of  various  tracts  of  land,  which  are  riparian  to  said  river, 
amounting  in  area  to  more  than  four  thousand  acres,  embrac- 
ing the  land  through  which  the  river  flows  in  passing  through 
the  lands  included  in  said  patent. 

The  answer  disclaimed  that  the  city  acquired,  under  the  act 
of  the  legislature  passed  April  4,  1850,  any  right  to  the  Los 
Angeles  river,  or  the  water  thereof,  or  any  other  water  or  right 
which  was,  at  the  time  of  the  passage  of  said  act,  vested  in 
the  predecessors  of  complainants,  or  any  private  individual  or 
corporation. 

llie  answer  denied  that  the  acts  of  the  legislature,  or  the 
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proceedings  or  acts  or  charter  of  the  city,  referred  to  in  the 
bill,  constituted  any  cloud  upon  complainants'  titles,  but,  on 
the  contrary,  alleged  that  none  of  complainants  had,  at  the 
time  of  the  commencement  of  the  suit,  or  have  now,  any  right 
or  interest  in  or  to  the  waters  of  the  Los  Angeles  river,  save 
in  subordination  to  the  paramount  right  of  the  city  to  take 
and  use  all  of  the  waters  of  said  river  to  the  extent  of  the  ne- 
cessities of  the  city  or  its  inhabitants. 

The  answer  alleged  that  all  of  the  waters  underiying  com- 
plainants' lands  form  and  constitute  a  part  of  the  Los  Angeles 
river,  and  would,  if  not  intercepted,  reach  the  surface  stream 
of  the  river  at  a  point  above  the  northern  boundary  of  the 
city,  and  denied  that  any  of  said  waters  belonged  to  the  sev- 
eral complainants,  or  that  they,  or  any  of  them,  have  ever  had 
any  ownership  of  said  waters,  save  in  subordination  to  the 
paramount  right  of  the  city  to  take  and  use  said  waters,  so 
far  as  it  and  its  inhabitants  might  need  the  same. 

It  was  denied  that  in  the  petition  of  the  mayor  and  common 
council  of  the  city  of  Los  Angeles  to  the  Board  of  Land  Com- 
missioners for  confirmation  of  the  pueblo  lands,  no  claim  was 
made  to  the  wa^rs  of  the  Los  Angeles  river,  and  alleged  that 
the  Board  of  Land  Commissioners,  in  its  finding  and  judgment 
confirming  the  claim  of  the  city  to  the  pueblo  lands,  also  con- 
firmed its  claim  to  the  rights  with  respect  to  the  waters  of  the 
river  which  were  possessed  by  the  pueblo;  and  it  was  admitted 
that  the  city  of  Los  Angeles  had  in  the  past  claimed  and  still 
claimed  to  be  the  owner  of  all  the  waters  of  said  river,  and  of 
its  tributaries,  from  its  sources  of  supply  to  the  southern  boun- 
dary of  the  city,  and  also  of  all  of  the  waters  existing  in  com- 
plainants' lands,  and  of  the  waters  under  said  lands;  and  it 
was  alleged  that  all  of  the  waters  in  those  lands  did  in  fact 
constitute  a  stream  or  watercourse,  and  were  part  of  the  waters 
of  the  Los  Angeles  river.  The  city  admitted  that  it  claimed 
that  complainants  had  no  right  to  pump  the  waters  in  their 
lands,  because  such  pumping  might  ultimately  have  the  effect 
of  reducing  the  supply  in  the  surface  and  subterranean  river, 
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and  it  was  denied  that  they  were  percolating  waters,  and  also 
denied  that  the  city  claimed  the  right  to  enter  on  the  lands  of 
any  of  complainants  to  take  or  use  said  waters,  or  any  part 
thereof,  without  having  first  obtained  the  right  so  to  do,  by 
grant  from  or  condemnation  against  said  complainants.  It 
was  admitted  that  the  city  claimed  the  right  to  prevent  com- 
plainants from  using  the  waters  in  their  lands  when  the  city 
had  need  of  the  same,  but  denied  that  it  claimed  the  right  to 
prevent  complainants  from  using  said  waters  by  entering  upon 
their  lands  or  by  using  physical  force,  and  alleged  that  the  city 
claimed  the  right  to  prevent  the  use  of  said  waters  by  com- 
plainants only  in  the  manner  prescribed  by  the  laws  of  the 
State  of  California,  and  that  the  city  intended  to  enforce  its 
rights  against  complainants  by  means  of  the  suit  brought  by 
it,  as  alleged  in  the  bill,  in  the  state  court  against  certain  of 
the  complainants,  for  the  purpose  of  enjoining  them  from  using 
the  waters  pumped  by  them  from  their  lands,  and  by  means 
of  other  legal  process,  and  not  by  any  unlawful  acts  or  physical 
force. 

It  was  admitted  that  the  city  rested  its  claim  to  the  Los  An- 
geles river  and  the  waters  thereof,  including  the  waters  in  the 
lands  of  complainants,  in  part  upon  the  treaty  of  Guadalupe 
Hidalgo,  according  to  the  manifest  meaning  thereof,  viz.,  that 
the  rights  of  pueblos  were  intended  to  be  protected  by  said 
treaty,  as  well  as  the  rights  of  individuals;  and  it  was  admitted 
that  the  city  rested  its  claim  in  part  upon  the  act  of  Congress 
of  March  3,  1861,  according  to  the  manifest  meaning  thereof, 
viz.,  that  the  claims  of  pueblos  and  of  municipal  corporations 
succeeding  them  to  lands  granted  by  the  Spanish  and  Mexican 
Governments  were  entitled  to  confirmation,  and  that  the  con- 
firmation thereof  had  the  effect  of  confirming  all  water  rights 
which  were  appurtenant  to  said  lands,  and  that  said  act  did 
not  require  claims  for  property  other  than  lands  to  be  presented 
for  confirmation. 

It  was  denied  that  the  city  rested  its  claim  to  the  Los  An- 
geles river  and  its  waters,  including  the  waters  in  the  lands  of 


Digitized  by  CjOOQ IC 


DEVINE  V.  LOS  ANGELES.  321 

202  U.  S.  Statement  of  the  Case. 

complainants,  upon  the  laws  of  the  State  of  California  and  the 
ordinances  and  charters  of  the  city  of  Los  Angeles,  except  to 
the  extent  that  the  same  had  the  efifect  of  vesting  and  contin- 
uing in  the  city  and  its  predecessors  such  rights  with  respect 
to  the  waters  of  the  Los  Angeles  river  as  were  possessed  by 
the  pueblo  at  the  time  the  pueblo  was  dissolved  and  the  city 
Was  incorporated  by  the  act  of  April  4,  1850,  and  such  rights 
with  respect  to  the  waters  of  the  river  as  might  have  been 
vested  in  the  State  of  California  upon  its  admission  to  the 
Union. 

It  was  expressly  disclaimed  that  there  was  granted  by  said 
acts  of  the  legislature,  or  by  the  city  charter,  to  the  mayor  and 
common  council  of  the  city  of  Los  Angeles  any  right  to  develop 
waters  percolating  under  the  bed  of  the  Los  Angeles  river  or 
elsewhere,  which  at  the  time  of  the  passage  of  said  acts,  or  at 
the  time  of  the  adoption  of  said  charter,  was  vested  in  the 
complainants,  or  any  of  them,  or  in  their  predecessors,  or  in 
any  private  individual  or  corporation. 

It  was  alleged  that  the  legislative  acts  and  the  ordinances  and 
charters  mentioned  in  the  bill  were  adopted  with  the  intention 
of  asserting  that  the  city  of  Los  Angeles  was  the  owner  of  all 
the  rights  possessed  by  the  pueblo  of  Los  Angeles  to  the  waters 
of  the  Los  Angeles  river,  and  not  with  the  intention  of  depriv- 
ing complainants,  or  any  of  them,  or  any  of  their  predecessors, 
or  any  other  private  individual  or  private  corporation,  of  any 
right  in  respect  to  the  waters  of  said  river;  and  denied  that 
by  any  of  said  acts  of  the  legislature  mentioned  in  the  bill,  or 
by  the  charter  of  the  city  or  the  amendments  thereof,  there 
was  intended  to  be  granted  to  the  city  any  right  with  respect 
to  the  water,  flowing  in  said  river  or  beneath  the  surface  of  the 
bed  thereof,  which  was  then  vested  in  complainants,  or  any 
of  them,  or  any  of  their  predecessors,  or  any  private  individ- 
ual or  private  corporation,  or  that  by  any  of  said  acts  it  was 
intended  to  divest  any  private  person  or  corporation  of  any 
vested  private  rights  in  said  waters,  or  that  any  of  said  acts 
had  ever  been  construed  by  any  court  in  the  State  of  California 
VOL.  ecu— 21 
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to  SO  divest  any  such  private  vested  rights,  but  on  the  con- 
trary it  was  alleged  that  it  had  been  determined  by  the  Su- 
preme Court  of  California  that  said  acts  did  not  have  such 
efifect. 

The  answer  denied  that  the  city  had  ever  interfered  with 
the  appellants  in  the  use  of  the  waters  of  the  river  or  its  trib- 
utaries, or  the  waters  of  said  valley,  except  when  such  waters 
were  located  on  or  in  the  lands  of  the  city  or  on  or  in  lands 
on  which  the  city  had  acquired  the  right  of  entry  to  divert 
and  use  said  waters,  except  when  the  city  has  interfered  with 
such  use  by  judgments  of  court  obtained  by  due  process  of 
law,  and  denied  that  the  city  has  ever  assumed  or  asserted  the 
right  to  take  physical  control  of  any  waters  on  or  in  com- 
plainants' lands.  It  was  disclaimed  that  the  acts  or  charters 
referred  to  in  the  bill  granted  to  the  city  the  right  to  take 
physical  control  of  property  belonging  to  complainants. 

The  answer  denied  that  the  acts  of  the  legislature  and  the 
ordinances  and  charters  of  the  city  of  Los  Angeles,  mentioned 
in  the  bill,  or  any  of  them,  were  in  violation  of  the  Fourteenth 
Amendment,  or  impaired  the  obligation  of  contracts,  or  were 
in  violation  of  section  1979,  Title  XXIV,  of  the  Revised  Stat- 
utes of  the  United  States. 

The  answer  alleged  that  according  to  the  proper  construc- 
tion of  the  act  of  March  3,  1851,  the  confirmation  and  patent 
therein  provided  for  only  had  the  efifect  of  confirming  to  the 
confirmee  and  patentee  the  lands  therein  described,  but  sub- 
ject to  all  the  easements  and  servitudes  imposed  thereon  by 
the  laws  of  Spain  and  Mexico  in  favor  of  third  parties,  includ- 
ing the  rights  to  the  waters  of  unnavigable  streams  which  were 
attached  to  other  lands,  or  belonged  to  pueblos  or  private  in- 
dividuals other  than  the  grantees.  And  where  such  water 
rights  were  appurtenant  to  lands  granted  by  the  Spanish  and 
Mexican  Governments  and  confirmed  and  patented  under  said 
act  of  Congress,  such  water  rights  passed  by  such  patents,  and 
a  claim  for  such  water  rights  was  not  required  by  such  act  to 
be  confirmed  or  patented. 
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It  was  admitted  that  the  city  claimed  that  complainants 
had  no  right  to  the  waters  of  the  Los  Angeles  river,  including 
the  waters  in  other  lands,  as  against  the  city  and  its  inliabitants, 
when  the  city  shall  determine  that  it  needs  said  waters,  and 
that  the  city  claims  that  the  use  by  the  complainants  of  such 
waters  is  at  the  sufferance  of  the  city,  and  may  be  prohibited 
by  the  city  at  any  time,  and  that  the  city  is  threatening  to 
institute  suits  against  complainants  for  the  purpose  of  enforc- 
ing such  claims,  but  it  is  denied  that  any  and  all  said  claims 
or  any  dominion  or  control  which  the  city  has  exercised  over 
the  river  and  the  waters  thereof  has  cast  any  cloud  upon  the 
several  titles  of  complainants  to  their  lands  or  affected  the 
market  value  or  salability  of  such  lands. 

It  was  alleged  in  the  answer  that  in  the  year  1781  a  pueblo 
was  founded  on  the  site  of  the  present  city  of  Los  Angeles  by 
the  Government  of  the  Kingdom  of  Spain,  and  that,  according 
to  the  laws  and  regulations  of  that  country,  said  pueblo  be- 
came entitled  to  the  sole  and  exclusive  right  in  perpetuity  to 
the  absolute  ownership  of  all  the  waters  of  the  Los  Angeles 
river,  whether  flowing  upon  or  beneath  the  surface  of  the 
ground;  that  said  river  then  rose  and  now  rises  several  miles 
above  the  site  of  the  pueblo  and  ran  and  still  runs  down  through 
said  site  to  the  lands  now  embraced  within  the  city  of  Los 
Angeles;  that  during  the  whole  of  the  occupation  and  control 
of  said  pueblo  by  the  Spanish  and  Mexican  Governments  the 
municipal  authorities  at  all  times  exercised  control  of  and 
claimed  the  exclusive  right  to  use  all  the  waters  of  said  river, 
and  that  right  was  during  all  of  said  time  recognized  and  ac- 
knowledged by  the  owners  of  all  of  the  lands  bordering  on  said 
river,  including  the  predecessors  of  complainants;  that  ever 
since  the  occupation  and  control  of  said  pueblo  by  the  United 
States  and  by  the  State  of  California  the  municipal  authorities 
of  the  city  have  exercised  the  same  rights  over  and  to  the 
waters  of  the  river  as  were  previously  exercised  and  claimed 
by  the  authorities  of  the  pueblo,  and  that  such  control  and 
rights  were  exercised  and  claimed  for  the  purpose  of  irrigation 
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and  for  the  domestic  and  other  uses  of  said  pueblo  and  said 
city  and  the  inhabitants  thereof. 

It  was  further  alleged  that  within  one  year  after  the  founda- 
tion of  the  pueblo  the  municipal  authorities  thereof  constructed 
a  system  of  irrigation  works  and  conveyed  the  waters  of  the 
river  to  and  upon  lands  in  the  pueblo,  and  that  thereafter 
from  time  to  time  other  lands  of  the  pueblo  were  brought  im- 
der  irrigation,  so  that  all  of  said  waters  were  diverted  from  said 
river  and  used  for  such  irrigation  during  a  period  of  many 
years  prior  to  the  conquest  of  Califomia  by  the  United  States, 
and  that,  from  and  after  such  conquest,  the  same  use  was 
made  of  the  waters  of  the  river  for  the  irrigation  of  lands 
within  the  pueblo  and  for  domestic  use  of  its  inhabitants  up 
to  the  time  of  the  passage  of  the  act  of  April  4,  1850,  incor- 
porating the  city  of  Los  Angeles;  that  from  and  after  that 
time  the  municipal  authorities  of  said  city  continued  to  con- 
struct additional  works  for  the  more  economical  diversion  and 
distribution  of  such  waters  for  use  in  irrigating  lands  within 
said  city  and  for  domestic  use  of  the  inhabitants  thereof;  that 
withm  the  past  eighteen  years  nearly  all  of  said  irrigable  lands 
have  been  divided  into  building  lots  and  covered  with  houses, 
so  that  all  of  the  waters  previously  used  for  the  irrigation  of 
said  lands,  excepting  the  portion  thereof  which  has  been  di- 
verted by  complainants  within  the  last  five  years,  have  been 
used  by  the  city  and  its  inhabitants  for  purposes  other  than 
for  irrigation,  and  all  of  the  waters  of  said  river  during  the 
dry  season  of  each  year,  extending  from  the  first  day  of  May 
to  the  first  day  of  November,  and  a  great  portion  of  said  waters 
during  the  rest  of  the  year,  have  been  needed  for  said  uses. 
That  the  population  of  said  city  is  not  less  than  180,000  people, 
and  is  increasing  at  the  rate  of  more  than  10,000  per  year, 
and  that  the  city  has  no  other  source  of  water  supply  except 
said  river. 

It  was  alleged  that,  with  certain  exceptions  referred  to 
therein,  the  pueblo  of  Los  Angeles,  from  the  time  of  its  foundar 
tion  in  the  year  1781,  up  to  the  incorporation  of  the  pueblo  as  a 
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city  by  the  act  of  1850,  and  the  said  city  from  that  time  until 
now  has  continuously,  exclusively  and  adversely  to  the  whole 
world  used  all  of  the  waters  of  the  Los  Angeles  river  imder  a 
claim  of  ownership  of  said  waters,  the  exceptions  referred  to 
being  claims  made  by  certain  persons  at  various  times  of  rights 
to  the  use  of  the  waters  of  the  river  and  of  affluents  thereof, 
which  have  been  Utigated  and  decided  by  the  state  courts  in 
favor  of  the  city,  and  it  was  further  alleged  that  within  the 
past  twelve  years  certain  owners  of  lands  in  which  flowed  un- 
derground waters  of  the  river  have  set  up  a  claim  that  said 
waters  were  not  a  part  of  the  river  and  that  they  were  entitled 
to  take  and  appropriate  said  underground  waters  for  their  own 
use,  and  that,  in  pursuance  of  such  claims,  great  numbers  of 
said  parties,  including  some  of  complainants,  had  constructed 
wells  and  engaged  in  pumping  large  quantities  of  said  water, 
thereby  diminishing  the  surface  flow  of  the  river,  and  that  it 
was  for  the  purpose  of  preventing  such  diminution  that  the 
city  was  bringing  and  contemplated  bringing  the  actions 
against  complainants  referred  to  in  the  bill;  that  within  the 
past  five  years  such  abstraction  of  these  underground  waters 
did  not  interfere  with  the  supply  of  water  required  by  the  city, 
but  within  the  past  three  years  the  amount  of  diversion  by 
means  of  said  wells  has  increased  so  much  and  the  needs  of 
the  city  and  its  inhabitants  have  also  so  greatly  increased  that 
the  waters  of  the  river  which  reached  the  surface  stream  thereof 
and  the  u^derground  diversion  works  of  the  city  have  not  been 
sufficient  to  supply  it  and  its  inhabitants  with  the  water  needed 
by  them. 

It  was  also  alleged  that  the  city  in  its  corporate  name  or  in 
the  name  of  the  board  of  water  commissioners  is  the  owner  of 
numerous  tracts  of  land  which  are  riparian  to  the  river,  and 
which  are  particularly  described  in  the  answer.  And  further, 
that  in  the  year  1879  two  actions  were  commenced  by  prede- 
cessors of  some  of  complainants  against  the  city  of  Los  Angeles, 
claiming  the  right  to  divert  and  use  waters  of  the  river,  and 
both  of  said  actions  were  finally  determined  by  the  Supreme 
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Court  of  the  State  of  CaJifomia  against  the  plaintiffs  and  in 
favor  of  the  city,  and  it  was  alleged  that  complainants,  who 
are  successors  in  interests  of  the  plaintiffs  in  the  suits  last  men- 
tioned, are  by  said  judgments  estopped  to  deny  that  the  city 
is  the  owner  of  a  paramount  right  to  use  so  much  of  the  waters 
of  the  Los  Angeles  river  as  it  and  its  inhabitants  may  need. 

Thereafter  the  city  of  Los  Angeles,  by  its  counsel,  moved  the 
court  to  dismiss  this  cause  on  the  ground  that  it  appeared  that 
the  court  had  no  jurisdiction  thereof,  which  motion  was  sus- 
tained and  the  bill  dismissed,  whereupon  the  cause  was  brought 
here  on  certificate. 

Mr,  Cyrus  F.  McNiUt,  with  whom  Mr,  Warren  E.  Lloyd  and 
Mr.  J,  E,  Harmon  were  on  the  brief,  for  appellants: 

The  bill  presents  several  Federal  questions.  It  is  not  an 
action  under  §  738  of  the  Code  of  Civil  Procedure  of  California 
to  quiet  title  generally,  but  a  bill  in  equity  to  remove  clouds 
from  complainants'  titles.  However  that  section  is  construed 
by  the  California  courts,  as  providing  an  exclusive  remedy  for 
quieting  titles  to  land,  the  legislature  and  the  courts  of  the 
State  cannot  affect  the  equity  practice  and  jurisdiction  in  the 
Federal  courts. 

The  original  jurisdiction  in  equity,  conferred  by  the  Consti- 
tution, imposes  the  duty  to  adjudicate  according  to  the  rules 
of  the  English  Chancery  Court,  as  administered  from  the  time 
of  the  emigration  of  our  ancestors,  down  to  the  period  when 
the  Constitution  was  formed.  Pennsylvania  v.  Wheeling  &c. 
Bridge  Co,,  18  How.  492.  The  equity  jurisdiction  of  the  Fed- 
eral courts  is  the  same  as  the  English  High  Court  of  Chancery, 
and  is  not  subject  to  limitation  or  restraint  of  state  legislation. 
Payne  v.  Hook,  7  Wall.  430. 

Equity  practice  and  jurisdiction  of  Federal  courts  is  uni- 
form throughout  the  United  States,  and  cannot  be  varied  by 
state  laws.     Russell  v.  Southard,  12  How.  147. 

The  act  of  1872,  requiring  pleading  and  procedure  in  civil 
causes  in  the  Circuit  and  District  Courts  to  conform,  as  near 


Digitized  by  CjOOQ IC 


.  DEVINE  V.  LOS  ANGELES.      .  327 

202  U.  S.  Aliment  for  Appellants. 

as  may  be,  to  the  practice  in  state  courts,  has  no  application 
to  equity  or  admiralty  causes.  Blease  v.  Garlington,  92  U.  S. 
8;  Bucher  v.  Cheshire  R,  R.,  125  U.  S.  582. 

Though  state  legislatures  may  abolish,  in  state  courts,  the 
distinction  between  actions  at  law  and  actions  in  equity,  by 
enacting  that  there  shall  be  but  one  form  of  action,  which  shall 
be  called  "civil  action,''  yet  the  distinction  between  the  two 
sorts  of  proceedings  cannot  be  thereby  obliterated  in  the  Fed- 
eral courts.     Thompson  v.  R.  R.  CompanieSj  6  Wall.  134. 

The  allegations  of  the  bill  raise  Federal  questions  by  setting 
out  the  claim  of  title  by  complainants  and  the  clouds  cast  on 
such  title  by  the  defendants,  claiming  under  a  treaty  and 
various  laws  of  the  United  States  and  its  predecessor  in  title 
and  sovereignty  as  well  as  various  acts  of  the  legislature  of 
California  which  are  in  violation  of  the  Constitution. 

The  admissions  and  averments  in  the  answer  are  in  answer 
to  the  charge  in  the  bill,  that  the  city's  claim  to  the  river  and 
its  waters  and  the  waters  in  complainants'  lands,  is  rested  in 
part  upon  a  construction  of  the  treaty  of  Guadalupe  Hidalgo, 
which  construction,  and  that  alleged  to  be  placed  upon  the 
act  of  Congress  of  March  3,  1851,  are  set  forth  with  particu- 
larity. 

Whether  such  admissions  in  defendant's  answer  to  the  aver- 
ments of  the  bill  in  this  respect,  will  be  considered  as  strength- 
ening such  averments  of  the  bill,  must  depend  upon  whether 
this  court  will  look  beyond  the  bill  in  determining  whether  a 
Federal  question  is  presented  there;  and  if  so,  whether  there 
be  any  matter  in  the  answer  defeating  such  jurisdiction.  In 
either  event,  the  treaty  of  Guadalupe  Hidalgo  is  fairly  drawn 
into  this  cause,  and  whether  the  averments  of  the  bill  aJone, 
or  such  averments  and  the  admissions  of  the  answer,  be  con- 
sidered, the  construction  of  that  instrument  must  be  had  in 
order  to  a  proper  determination  of  the  controversy  here. 

The  amended  bill  is  framed  according  to  the  rules  of  equity 
pleading  established  by  this  court  under  §  917  of  the  Revised 
Statutes,  and  in  all  respects  follows  well  settled  practice  in 
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equity.  Under  Equity  Rule  21,  the  complainant  has  a  right 
to  state  defendant's  claims  and  in  certain  suits  they  form  the 
very  gist  of  the  action.  Having  been  properly  pleaded,  it  is 
for  the  court  to  determine  whether  or  not  they  form  a  logical 
and  necessary  portion  of  complainants'  case.  If  they  do, 
there  is  no  doubt  that  the  court  may  regard  them  in  deter- 
mining its  jurisdiction.  When  the  claim  of  the  defendant  is 
no  longer  a  supposed  pretense  or  excuse,  but  a  specific  cloud 
on  title,  evidenced  by  written  instruments  and  records  and 
specific  acts,  the  plaintiff  is  unable  to  state  his  cause  of  action 
at  all  without  alleging  it.  Such  aUegations  are  no  longer  the 
charging  part  of  the  bill  but  its  very  substance.  If  not  al- 
leged, evidence  will  not  be  received  regarding  them.  Foster's 
Federal  Practice,  §  67;  CrockeU  v.  Lee,  7  Wheat.  522. 

The  acts  of  the  legislature  of  the  State  of  Califomia  com- 
plained of  are  prima  facie  vaUd  and  a  cloud  on  title,  and  com- 
plainants have  a  right  in  equity  to  have  the  same  removed 
and  the  claims  of  defendant  thereunder  quieted.  7  Cyc.  256, 
Article  "Cloud  on  Title."  Courts  of  equity  always  show  the 
highest  solicitude  regarding  land  titles  and  will  afford  a  rem- 
edy appropriate  to  the  circumstances  of  each  case.  Sharon  v. 
Tvcker,  144  U.  S.  533. 

Complainants  claim  protection  under  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States,  in  that  the  leg- 
islative acts  and  municipal  acts  and  ordinances  pleaded,  de- 
prive, or  attempt  to  deprive,  them  of  their  property  without 
due  process  of  law. 

If  the  complainants  have  the  title  in  their  lands  which  they 
allege,  an  act  of  the  legislature  of  Califomia  granting  to  de- 
fendant the  exclusive  right  to  all  the  waters  in  the  river  Los 
Angeles  is  an  attempt  to  deprive  complainants  of  property 
protected  by  the  Constitution.  As  a  matter  of  fact,  it  has  un- 
settled all  land  titles  in  the  valley  through  which  the  Los  An- 
geles river  runs.  Defendant  claims  every  benefit  of  these  leg- 
islative acts.  It  denies  that  complainants  ever  owned  any  of 
the  waters  in  their  lands.    Coupled  with  this,  it  attempts  the 
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disclaimer  as  to  "vested"  rights.  Having  denied  the  vested 
rights,  the  disclaimer  becomes  but  another  way  by  which  de- 
fendant asserts  title. 

The  proposition  is  imtenable  that  the  city  of  Los  Angeles, 
even  through  its  common  coimcil,  could  disclaim,  deny  or  in 
any  way  affect  the  validity  of  a  legislative  enactment.  No 
power  outside  of  a  judicial  tribunal  is  clothed  with  any  such 
authority.  It  would  be  a  dangerous  doctrine  to  establish  in 
this  country,  to  hold  that  the  exercise  of  powers  by  the  legis- 
lature of  a  State,  or  the  effect  of  its  enactments,  can  be  so 
revised  and  annulled  by  a  party  to  a  suit. 

No  authority  is  anywhere  shown  as  coming  from  the  city 
council,  authorizing  or  empowering  its  counsel,  appearing  in 
this  case,  to  make  any  such  disclaimer  as  is  attempted  to  be 
made  in  the  answer. 

The  acts,  ordinances  and  charters  in  favor  of  defendant, 
alleged  in  the  bill,  impair  the  obligation  of  the  contracts  made 
through  and  by  the  several  patents  of  the  United  States  to  the 
predecessors  in  title  of  complainants. 

The  complainants  are  subjected  to  the  deprivation  of  prop- 
erty rights,  privileges  and  immunities  secured  to  them  by  the 
Constitution  and  laws  of  the  United  States,  under  color  of  the 
statutes  of  the  State  of  California,  referred  to  in  the  bill,  and 
in  violation  of  section  1979,  Title  XXIV  of  the  Revised  Stat- 
utes. 

Mr.  W,  B.  Matthews  and  Mr,  J.  R,  Scott,  with  whom  Mr, 
Henry  T,  Lee  was  on  the  brief,  for  appellee : 

As  the  requisite  diversity  of  citizenship  does  not  exist,  the 
court  has  no  jurisdiction  of  this  suit  tmless  it  is  one  arising 
under  the  Constitution,  laws  or  treaties  of  the  United  States. 

A  case  arises  under  the  Constitution,  a  law  or  a  treaty  of 
the  United  States,  only  when  its  correct  decision  depends  upon 
the  construction  of  the  Constitution  or  of  such  law  or  treaty. 
Cohens  v.  Virginia,  6  Wheat.  379;  Osborne  v.  Bank  of  the  Uni- 
ted States,  9  Wheat.  822;  Tennessee  v.  Davis,  100  U.  S.  26i; 
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Bankers'  Casmlty  Co,  v.  Minn.,  St.  P.  &c.  Ry.,  192  U.  S.  371, 
381;  New  Orleans  v.  Benjamin,  153  U.  S.  411. 

The  jurisdiction  of  the  court  must  be  made  to  appear  from 
complainants'  statement  of  their  own  claims,  and  not  from 
their  statement  of  the  nature  of  the  defendant's  claim. 

While  the  appellants,  in  the  prayer  of  the  bill,  ask  for  a 
decree  quieting  their  title  to  the  lands  described  in  the  bill, 
it  is  evident  that  they  did  not  intend  by  their  pleading  to  state 
a  cause  of  action  to  quiet  title  under  the  old  chancery  prac- 
tice. See  Boston  &c.  Mining  Co.  v.  Montana  Ore  Co.,  188 
U.  S.  632. 

It  is  apparent  that  this  bill  was  intended  to  be  framed  un- 
der section  738,  Code  of  Civil  Procedure  of  California.  This 
statute  is  similar  to  statutes  in  many  other  States,  upon  the 
same  subject,  and  it  has  the  effect  of  enlarging  the  ancient 
jurisdiction  of  courts  of  equity  in  respect  to  suits  to  quiet  title. 
Wehrman  v.  Conklin,  155  U.  S.  314,  325.  These  enlarged 
equitable  rights  are  administered  in  Federal  courts,  so  far  as 
they  do  not  conflict  with  any  provision  of  the  Constitution  or 
with  the  statutes  of  the  United  States.  Broderick^s  Will,  21 
Wall.  503;  Holland  v.  Challen,  110  U.  S.  15,  26;  United  States 
V.  Wilson,  118  U.  S.  86;  Frost  v.  Spitley,  110  U.  S.  557. 

Section  738  of  the  Code  of  Civil  Procedure  of  Califomia,  was 
copied  from  the  old  Practice  Act  of  that  State,  Laws  CaJ.  1851, 
pp.  92,  93,  in  reference  to  which  the  Supreme  Court  of  Cali- 
fomia, in  the  case  of  Head  v.  Fordyce,  17  Califomia,  151,  said: 

"The  act  was  intended  to  embrace  every  description  of 
claim  whereby  the  plaintiff  might  be  deprived  of  the  property, 
or  its  title  clouded,  or  its  value  depreciated,  or  whereby  the 
plaintiff  might  be  incommoded  or  damnified  by  the  assertion 
of  an  outstanding  title,  already  held,  or  to  grow  out  of  the  ad- 
verse pretension.'' 

The  allegations  of  the  bill,  that  the  adverse  claims  of  the 
city  to  the  waters  of  the  Los  Angeles  river,  and  the  waters  in 
the  lands  of  the  complainants,  are  based  upon  an  erroneous 
constmction  of  the  treaty  of  Guadalupe  Hidalgo,  etc.,  are  un- 
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necessary  to  a  statement  of  appellants'  case  in  a  suit  to  quiet 
title  to  such  property  under  the  enlarged  equitable  jurisdiction 
of  the  Circuit  Court.  These  allegations  are  plainly  intended 
to  raise  a  Federal  question  where  none  would  otherwise  ap- 
pear, and  they  are,  therefore,  improper.  Tennessee  v.  Union 
&  Planters'  Bank,  152  U.  S.  454;  Boston  &c.  Mining  Co,  v. 
Montana  Ore  Co.,  188  U.  S.  632;  Arkansas  v.  Kansas  &  Texas 
Coal  Co,  183  U.  S.  185;  Flmida  Central  &c.  Railroad  v.  Bell, 
176  U.  S.  321. 

The  bill  discloses  an  entire  misconception,  on  the  part  of 
the  appellants,  of  the  nature  and  purpose  of  a  suit  to  remove 
a  cloud,  in  two  particulars:  first,  such  a  suit  is  aimed  at  an 
instrument  or  record  and  not  at  mere  threats,  claims,  or  pre- 
tensions; and,  second,  it  is  not  available  for  the  purpose  of 
having  a  statute  canceled,  or  adjudged  to  be  void.  Castro  v. 
Barry,  79  California,  443,  446;  Pixley  v.  Huggins,  15  Califor- 
nia, 127;  Parker  v.  Shannon,  121  Illinois,  452;  Burr  v. 
Hunt,  18  California,  303;  Hannewinkle  v.  Georgetown,  15  Wall. 
547. 

It  is  manifest  that,  by  the  force  of  the"  t^rms  used,  a  stat- 
ute, which  is  alleged  to  be  unconstitutional,  cannot,  at  the 
same  time,  be  alleged  to  constitute  a  cloud  upon  a  title.  If 
it  is  imconstitutionaJ,  it  is  a  nullity.  An  imconstitutional  law 
is  void  and  is  no  law.  SieboWs  Case,  100  U.  S.  376.  This  is 
a  general  rule  of  equity  in  suits  to  remove  a  cloud  on  a  title 
and  it  is  embodied  in  sections  3412  and  3413,  of  the  Civil  Code 
of  California,  which  provide  substantially  that  where  an  in- 
strument is  void  on  its  face  or  upon  the  face  of  another  instru- 
ment which  is  necessary  to  the  use  of  the  former  in  evidence, 
it  is  not  to  be  deemed  capable  of  creating  a  cloud.  Williams 
V.  Corcoran,  46  California,  553.  So  in  this  case  the  statutes 
and  charters  which  are  declared  in  the  bill  to  be  obnoxious  to 
the  Constitution  of  the  United  States,  if  they  are  subject  to 
that  objection,  are  void  on  their  face,  and  therefore  do  not 
constitute  a  cloud  on  the  title  of  appellant. 

The  question  of  the  repugnancy  of  the  acts  of  the  legislature 
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and  the  charters  of  the  city  to  the  Federal  Constitution  is  pri- 
marily for  the  state  courts. 

The  question  of  the  repugnancy  of  these  acts  or  charters  to 
the  impairment  clause  or  the  deprivation  clause  of  the  Consti- 
tution, does  not  actually  or  necessarily  arise  under  the  allega- 
tions of  the  bill.  The  judicial  power  extends  to  all  cases  in 
law  or  equity,  arising  imder  the  Constitution,  but  these  are 
cases  actually,  and  not  potentially,  arising,  and  jurisdiction 
cannot  be  assumed  on  mere  hypothesis.  New  Orleans  v.  Ben- 
jamin,  153  U.  S.  411,  424;  Defiance  Water  Company  v.  Defi- 
ance, 191  U.  S.  184. 

Section  1979,  Title  XXIV,  Revised  Statutes  of  the  United 
States,  has  no  application  to  suits  of  this  nature.  HoU  v.  In- 
diana Manufacturing  Company^  176  U.  S.  68. 

The  fact  that  the  United  States,  in  issuing  patents  to  the 
predecessors  of  the  appellants,  under  the  act  of  March  3,  1851, 
did  not  pretend  that  it  was  the  owner  of  such  lands,  is  shown 
by  the  provisions  contained  in  the  act,  that  patents  issued 
thereunder  shall  be  "conclusive  between  the  United  States  and 
said  claimants  only;  and  shall  not  affect  the  interests  of  third 
persons.''  The  act  is  not  drawn  in  question  and  made  the 
subject  of  dispute  merely  because  adverse  claims  are  made  to 
rights  claimed  thereunder.  Cook  County  v.  Calumet  &  C. 
Canal  &  D.  Co,,  138  U.  S.  653;  Blackburn  v.  Portland  Gold 
Mining  Co,,  175  U.  S.  571;  DeLamar^s  Nevada  Gold  Min,  Co. 
V.  Ne^iU,  175  U.  S.  523. 

The  disclaimers  contained  in  the  answer  efifectually  remove 
any  possible  ground  of  Feder^  jurisdiction.  Crystal  Springs 
Land  &  Water  Co,  v,  Los  Angeles,  177  U.  S.  169;  Bo^on  &c. 
Mining  Co,  v.  Montana  Ore  Co.,  supra, 

Mr.  Chief  Justice  Fuller,  after  making  the  foregoing  state- 
ment, deUvered  the  opinion  of  the  court. 

There  being  no  diversity  of  citizenship,  the  jurisdiction  of 
the  Circuit  Court  could  only  be  maintained  upon  the  ground 
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that  the  suit  arose  under  the  Constitution  or  laws  or  treaties 
of  the  United  States,  and  a  suit  does  not  so  arise  unless  it 
really  and  substantially  involves  a  dispute  or  controversy  as 
to  the  effect  or  construction  of  the  Constitution  or  some  law 
or  treaty  of  the  United  States,  upon  the  determination  of  which 
the  result  depends.  And  this  must  appear  from  the  plaintiff's 
statement  of  his  own  claim,  and  cannot  be  aided  by  allegations 
as  to  the  defenses  which  might  be  interposed. 

Complainants  prayed  for  a  decree  quieting  their  title  to  the 
lands  described  in  the  bill,  but  the  averments  did  not  bring 
the  case  within  the  classes  of  bills  of  peace  or  to  quiet  title, 
recognized  by  the  usual  chancery  practice  as  succinctly  stated 
in  Boston  &c.  Mining  Company  v.  Montana  Ore  Company ^  188 
U.  S.  632.  It  was  apparently  framed  under  section  738  of  the 
California  Code  of  Civil  Procedure,  providing  that  "an  action 
may  be  brought  by  any  person  against  another  who  claims  an 
estate  or  interest  in  real  property  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim.''  This  statute  en- 
larged the  ancient  jurisdiction  of  courts  of  equity  in  respect 
of  suits  to  quiet  title,  but,  the  equitable  rights  themselves 
remaining,  the  enlargement  thereof  may  be  administered  by 
the  Circuit  Courts  of  the  United  States  as  well  as  by  the  courts 
of  the  State.  Broderick's  WiU,  21  WaU.  503;  Holland 
V.  Challm,  110  U.  S.  15;  Garmley  v.  Clark,  134  U.  S.  338, 
348. 

It  seems,  and  it  has  often  been  held  by  the  Supreme  Court 
of  California,  that  in  an  action  under  this  section  it  is  not 
necessary  that  the  complaint  should  allege  the  nature  of  the 
estate  or  interest  claimed  by  the  defendant.  Head  v.  Fordyce, 
17  California,  149,  161 ;  Castro  v.  Barry, .  79  California, 
443;  Mining  Company  v.  Mining  Company,  83  CaJifomia, 
689. 

We  are  dealing  with  the  question  of  the  jurisdiction  of  the 
Circuit  Court,  and  the  general  rule  as  to  that  is  thus  stated  by 
Mr.  Justice  Peckham,  speaking  for  the  court,  in  Boston  Mining 
Company  v.  Montana  Ore  Company,  188  U.  S.  632: 


Digitized  by  CjOOQ IC 


334  OCTOBER  TERM,  1905. 

Opinion  of  the  Court.  202  U.  S. 

"It  would  be  wholly  unnecessary  and  improper  in  order  to 
prove  complainant's  cause  of  action  to  go  into  any  matters  of 
defense  which  the  defendants  might  possibly  set  up,  and  then 
attempt  to  reply  to  such  defense,  and  thus,  if  possible,  to  show 
that  a  Federal  question  might  or  probably  would  arise  in  the 
course  of  the  trial  of  the  case.  To  allege  such  defense  and  then 
make  an  answer  to  it  before  the  defendant  has  the  opportimity 
to  itself  plead  or  prove  its  own  defense  is  inconsistent  with  any 
known  rule  of  pleading  so  far  as  we  are  aware,  and  is  improper. 

"The  rule  is  a  reasonable  and  just  one  that  the  complainant 
in  the  first  instance  shall  be  confined  to  a  statement  of  its 
cause  of  action,  leaving  the  defendant  to  set  up  in  his  answer 
what  his  defense  is. 

"The  cases  hold  that  to  ^ve  the  Circuit  Court  jurisdiction 
the  Federal  question  must  appear  necessarily  in  the  statement 
of  the  plaintiff's  cause  of  action,  and  not  as  mere  aUegations 
of  the  defense  which  the  defendants  intend  to  set  up  or  which 
they  rely  upon.  Third  Street  Railway  Company  v.  Lewis,  173 
U.  S.  457.'' 

Tested  by  this  rule,  we  are  of  opinion  that,  as  a  bill  to  quiet 
title,  the  jurisdiction  of  the  Circuit  Court  cannot  be  sustained 
by  reason  of  the  aUegations  that  defendant's  adverse  claims 
are  based  on  an  erroneous  construction  of  the  treaty  of  Gua- 
dalupe Hidalgo,  the  act  of  March  3,  1851,  and  the  acts  of 
the  legislature  of  California,  and  ordinances  and  charters  of 
the  city  of  Los  Angeles,  enumerated,  as  clearly  shown  here- 
after. 

But  complainants,  appellants  here,  deny  that  the  present 
case  was  brought  under  section  738,  and  say  that  the  bill  was 
one  to  remove  clouds  from  complainants'  titles,  that  is  to  say, 
clouds  created  by  claims  and  threats,  and  by  the  several  acts 
of  California,  including  defendant's  charters,  which  complain- 
ants ask  to  be  declared  invalid. 

We  do  not  understand,  however,  that  a  bill  will  lie  to  dispel 
mere  verbal  assertions  of  ownership  as  clouds  on  title,  or,  in- 
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yoking  equity  interposition  on  the  ground  of  the  removal  of 
clouds,  that  decrees  may  be  sought  adjudging  statutes  uncon- 
stitutional and  void.  If  it  were  true  that  the  statutes  and 
charters  referred  to  in  the  bill  were  imconstitutional  as  alleged, 
they  were  void  on  their  face,  and  could  not  constitute  a  cloud 
on  complainants'   titles. 

The  test  as  to  when  a  cloud  is  or  is  not  cast,  as  stated  by 
Mr.  Justice  Field,  then  Chief  Justice  of  California,  in  Pixley  v 
Huggins,  15  Califomia,  127,  and  reasserted  in  HannewinkU  v. 
Georgetown^  15  Wall.  547,  is  undoubtedly  applicable,  and  dem- 
onstrates that  the  assertion  of  unconstitutionality  cannot 
be  resorted  to  to  maintain  Federal  jurisdiction  as  constitut- 
ing a  cloud.  The  averment  of  unconstitutionaUty  in  such 
circumstances  is  a  mere  pretext  to  obtain  that  jurisdic- 
tion. 

According  to  the  bill,  complainants'  titles  were  derived  from 
Spain  and  Mexico  by  virtue  of  grants  to  their  predecessors 
from  those  countries,  which  were  confirmed  by  the  Board  of 
Land  Commissioners.  The  State  of  California  was  not  in  the 
line  of  such  titles,  so  that  the  acts  of  the  legislature  and  the 
charters  of  the  city  complained  of  manifestly  did  not  have  the 
effect  of  depriving  complainants  of  their  property  or  of  im- 
pairing the  obligation  of  any  contract,  but  simply  conferred 
on  the  city  such  rights  in  respect  of  the  waters  of  the  river  as 
may  have  been  vested  in  the  State. 

Hooker  v.  Los  Angeles,  188  U.  S.  314,  was  a  suit  brought  by 
the  city  to  condemn  a  tract  of  land  riparian  to  the  Los  An- 
geles river,  and  embraced  in  one  of  the  ranchos  described  in 
the  present  bill.  It  originated  in  the  Superior  Court  of  the 
County  of  Los  Angeles  under  the  title  of  CUy  of  Los  Angeles  v. 
Pomeroy,  was  carried  to  the  Supreme  Court  of  the  State,  and 
there  affirmed.  124  Cafifornia,  597,  637,  638.  It  involved  the 
question  of  the  respective  rights  of  the  city  and  of  the  defend- 
ants to  the  water  of  the  Los  Angeles  river.  The  state  Supreme 
Court  said: 

"No  act  of  the  legislature    .    .     .    can  diminish  or  change 
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the  rights  of  the  defendants  m  these  lands  derived  from  their 
predecessors,  the  Mexican  and  Spanish  grantees.     .     .     . 

"The  defendants  hold  their  lands  as  successors  to  several 
Spanish  and  Mexican  grantees,  under  patents  from  the  United 
States  based  upon  the  original  grants.  They  claim  that,  even 
conceding  the  rights  of  the  pueblo  and  the  city's  succession  to 
those  rights  (a  concession  which  they  make  only  for  the  pur- 
poses of  the  argument  on  this  point),  they  are  still,  by  virtue 
of  their  ownership  of  the  lands  in  question,  entitled  to  the  ex- 
ercise of  full  riparian  rights,  except  so  far,  and  so  far  only,  as 
those  rights  are  impaired  by  the  paramount  rights  of  the  pueblo 
as  they  existed  before  the  change  of  flag  and  without  any  leg- 
islative addition  thereto. 

"This  claim,  we  think,  is  clearly  just.  The  legislature  of 
California  could  grant  nothing  to  the  city  of  Los  Angeles  which 
belonged  to  others,  and  the  rights  of  the  city,  as  successor  to 
the  pueblo,  in  the  lands  of  riparian  proprietors  holding  under 
Mexican  and  Spanish  grants,  cannot  exceed  the  rights  of  the 
pueblo  itself.*' 

The  case  was  brought  here  on  writ  of  error,  and  we 
said: 

"And  so  as  to  certain  statutes  of  the  State  of  California, 
which  declared  that  the  city  of  Los  Angeles  is  vested  with  the 
paramount  right  to  the  surface  and  subterranean  water  of  the 
Los  Angeles  river.  Those  statutes  were  admitted  in  evidence 
merely  to  show  that  the  city  was  the  successor  of  the  ancient 
pueblo.  The  court  held  that  the  right  of  the  city  of  Los  An- 
geles to  take  from  the  Los  Angeles  river  all  of  the  waters  of 
the  river  to  the  extent  of  its  reasonable  domestic  and  municipal 
needs  was  based  on  the  Spanish  and  Mexican  law,  and  not  on 
the  charters  of  the  city  of  Los  Angeles.  The  validity  of  the 
statutes,  on  account  of  repugnancy  to  the  Federal  Constitution, 
was  not  drawn  in  question  in  the  trial  court  nor  in  the  Supreme 
Court  of  the  State,  and  both  courts  held  that  they  neither 
granted  to  the  city  nor  took  away  from  plaintiffs  in  error  any 
rights  or  property." 
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This  being  so,  the  averments  of  deprivation  or  impairment 
afforded  no  proper  basis  for  jurisdiction,  and  as  to  section  1979 
of  the  Revised  Statutes,  that  was  inapplicable.  HoU  v.  Indi- 
ana Manufacturing  Co,,  176  U.  S.  68. 

In  truth,  the  questions  as  to  the  nature  and  extent  of  com- 
plainants' titles  or  rights,  as  put  forward  in  the  bill,  are  not 
Federal  questions,  but  questions  of  state  or  general  law. 

In  Hooker  v.  Los  Angeles,  supra,  it  was  contended  that  the 
decision  of  the  state  court  against  the  claim  of  plaintiffs  in 
error  to  certain  riparian  rights  and  in  certain  alleged  perco- 
lating waters,  which  rights  were  alleged  to  be  derived  from  a 
patent  of  the  United  States,  and  confirmed  Mexican  grants, 
was  a  decision  against  a  title,  right,  privilege,  or  immunity 
claimed  xmder  the  Constitution  or  some  statute  or  treaty  of 
the  United  States,  and  so  reviewable  here.  But  this  court 
held  otherwise,  and  we  said: 

"Obviously,  the  question  as  to  the  title  or  right  of  plaintiffs 
in  error  in  the  land,  and  whatever  appertained  thereto,  was  one 
of  state  law  and  of  general  public  law,  on  which  the  decision 
of  the  state  court  was  final.  San  Francisco  v.  Scott,  111  U.  S. 
768;  Powder  WorJcs  v.  Davis,  151  U.  S.  389.  And  the  question 
of  the  existence  of  percolating  water  was  merely  a  question  of 
fact. 

"The  patents  were  in  the  nature  of  a  quitclaim,  and  under 
the  act  of  March  3,  1851,  were  'conclusive  between  the  United 
States  and  the  said  claimants  only,  and  shall  not  affect  the  in- 
terests of  third  persons.'  The  validity  of  that  act  was  not 
drawn  in  question  in  the  state  court,  and  as  the  right  or  title 
asserted  by  plaintiffs  in  error  was  derived  under  Mexican  and 
Spanish  grants,  the  decision  of  the  state  court  on  the  claims 
asserted  by  plaintiffs  in  error  to  the  waters  of  the  river  was  not 
against  any  title  or  right  claimed  under  the  Constitution  or  any 
treaty,  or  statute  of,  or  commission  held,  or  authority  exer- 
cised, under  the  Constitution.  If  the  title  of  plaintiffs  in  error 
were  protected  by  the  treaty,  still  the  suit  did  not  arise  there- 
under, because  the  controversy  in  the  state  court  did  not  in- 
voL.  ecu — 22 
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vohre  the  eoBBtractioii  of  thte  treaty,  but  the  validity  of  the 
trtte  of  Mexican  «ad  Spaairii  grants  prior  to  the  treaty." 

Crystal  Springs  Land  &  Waier  Company  v.  Los  Angeles,  177 
U.  S.  169,  was  a  bill  brought  in  the  Circuit  Court  for  the  South- 
ern District  of  Caitifomia;;  and  that  court  ruled,  82  Fed.  Rep. 
114,  that  vpiiere  both  parties  claimed  under  Mexican  grants, 
confirmed  and  patented  by  the  United  States  in  accordance 
with  the  provisions  of  the  treaty  of  Guadahipe  Hidalgo,  and 
the  coMrorersy  was  only  as  to  what  were  the  rights  thus 
granted  amtd  confirmed,  the  suit  was  not  one  arising  under  a 
treaty  sa  as  to  confer  jurisdiction  on  a  Federal  court,  and  that 
where  the  only  ground  of  Federal  jurisdiction  was  the  allega- 
tion that  defendant's  claim  of  title  was  based  in  .part  on  certain 
acts  of  the  legislatu^  of  the  State,  which  attempted  to  transfer 
tor  it,  as  alleged,  the  title  held  by  complainants'  grantors  at  the 
time  of  their  passage,  the  court  would  not  retain  jurisdiction 
when  ail  answer  was  filefd  by  defendant  denying  the  allegations, 
atnd  diBclaiirang  any  title  or  claim  of  title  not  held  by  it  before 
the  passage  of  the  acts.  The  bill  was  dismissed,  and  we  af- 
firftied  the  pdgment. 

We  there  cited,  aniong  other  cases,  Phillips  v.  Mound  City 
AssociaHan,  124  U.  S.  665,  and  Robinson  v.  Anderson,  121  U.  S. 
522.  In  the  one  case  it  was  adjudged,  as  stated  in  the  syllabus, 
thart  "an  adjudication  by  the  highest  court  of  a  State  that  cer- 
tain proceedings  before  a  Mexican  tribunal  prior  to  the  treaty 
of  Odadahipe  Hidalgo  were  ir^ufficient  to  effect  a  partition 
of  a  tract  of  limd  before  that  time  granted  by  the  Mexican 
Government  to  three  persons  who  were  partners,  which  grant 
\tas  confinocd  by  conraiissioneTs  appointed  under  the  provi- 
sions of  the  act  of  March  3,  1851,  9  Stat.  631,  'to  ascertain 
and  settle  the  private  land  claims  in  the  State  of  California,' 
presents  no  Federal  question  which  is  subject  to  review  here." 

In  the  other,  that  under  the  act  of  1875,  even  iJ  the  com- 
plaint, standing  by  itself,  made  out  a  case  of  jurisdiction,  it 
was  taken  away  as  soon  as,  when  the  answer  came  in,  it 
appeared  that  defendants  either  disclaimed  all  interest  in  the 
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land  in  question,  or  claimed  title  under  and  not  adverse  to  that 
of  plaintiflf.  See  also  Boston  dkc.  Mining  Company  v.  Montana 
Ore  Company,  188  U.  S.  632,  643.  There  are  the  same  dis- 
claimers here  as  in  the  Crystal  Springs  case,  but  from  what  we 
have  heretofore  said  it  will  be  seen  that  we  are  of  opinion,  in 
any  aspect,  that  the  bill  was  properly  dismissed,  and  that  the 
decree  to  that  efifect  must  be 

Affvnned. 


ORTEGA  V.  LARA. 

ERROR  TO   THE   DISTRICT  COURT  OF    THE     UNITED   STATES   FOR 
THE  DISTRICT  OF  PORTO    RICO. 

No.  230.   Argued  April  17, 18.  1906.— Deoided  May  21, 1906. 

Where  jurisdiction  of  a  writ  of  error  to  review  a  judgment  of  the  District 
Court  of  the  United  States  for  Porto  Rico  depends  on  amount,  the  judg- 
ment itself  is  the  test  and  it  is  insufficient  if  for  $5,000  and  costs  although 
it  carries  interest. 

Whenever  political  and  legislative  power  over  territory  are  transferred  from 
another  nation  to  the  United  States,  the  laws  of  the  country  transferred, 
unless  inconsistent  with  provisions  of  the  Constitution  and  laws  of  the 
United  States  applicable  thereto,  continue  in  force  until  abrogated  or 
changed  by  or  under  the  authority  of  the  United  States — and  this  gen- 
eral ndc  of  law  was  applied  to  Poi-to  Rico  by  the  Foraker  Act  of  April  12, 
1900,  and  that  act  also  provided  how  such  laws  should  be  altered  or  re- 
pealed by  the  legislature  of  Porto  Rico. 

Article  44  of  the  Code  of  Porto  Rico  limiting  recovery  in  cases  of  breach  of 
promise  to  the  expenses  of  injured  party  incurred  by  reason  of  the  prom- 
ised marriage  was  a  law  of  Porto  Rico  and  not  of  the  United  States  and 
was  subject  to  repeal  by  the  legislature  of  Porto  Rico,  and,  having  been 
so  repealed  prior  to  the  breach  alleged  in  this  case,  a  writ  of  error  from 
this  eourt  cannot  be  maintained  on  the  ground  that  the  ruling  of*  the 
Dbtrict  Court  that  the  recovery  was  not  limited  to  such  expenses  was 
a  denial  of  a  right  claimed  under  a  law  of  the  United  States. 

The  District  Court  of  the  United  States  for  Porto  Rico  has  jurisdiction 
when  the  parties  on  both  sides  are  subjects  of  the  King  of  Spain. 

The  facts  are  stated  in  the  opinion. 
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Mr.  George  H.  Lamar,  with  whom  Mr.  N.  B.  K.  PeUingiU 
was  on  the  brief,  for  plaintiff  in  error: 

While  the  amount  involved  is  not  suflScient  to  give  the  court 
jurisdiction,  there  is  a  bona  fide  question  based  on  the  Federal 
law  involved.  Sec.  44  of  the  Civil  Code  was  adopted  by  the  For- 
aker  Act  and  became  in  effect  an  act  of  Congress.  United  States 
V.  Simms,  1  Cr.  252;  Kendall  v.  Unit^  States,  12  Peters,  524; 
McCracken  v.  Hayward,  2  How.  608 ;  Glboe  Refining  Co,  v.  Landa 
Cotton  Oil  Co.,  190  U.  S.  540.  Sec.  44  of  the  Gvil  Code 
was  applicable  to  the  rights  of  the  parties  imder  the  contract 
sued  on.  The  subsequent  legislation  could  not  affect  the  defend- 
ant's defenses.  Coghlan  v.  SotUh  Carolina,  142  U.  S.  101 ;  Mo- 
CvUough  V.  Virginia,  172  U.  S.  102;  Bronson  v.  Kimie,  1  How. 
311;  Pritchard  v.  Norton,  106  U.  S.  124;  United  States  v.  Price, 
9  How.  83;  New  Orleans  &c.  Co.  v.  Louisiana,  157  U.  S.  219. 

Mr.  Frederic  D.  McKenney,  with  whom  Mr.  John  Spalding 
Flannery  and  Mr.  T.  D.  Mott,  Jr.,  were  on  the  brief,  for  de- 
fendant in  error: 

This  court  is  without  jurisdiction  to  review  the  judgment. 
The  matter  in  dispute,  exclusive  of  costs,  does  not  exceed  $5,000. 
During  the  trial  neither  the  Constitution  of  the  United  States 
nor  a  treaty  thereof  nor  an  act  of  Congress  was  brought  in 
question  and  the  right  claimed  thereunder  denied. 

Apart  from  so-called  Federal  questions  in  an  action  for 
money,  the  amount  of  the  judgment  against  the  defendant  is 
the  measure  of  the  jurisdiction  of  this  court,  and  it  cannot  be 
maintained  unless  the  judgment  exceeds  $5,000.  Mayor  v. 
Evans,  97  U.  S.  1.  Neither  interest  nor  costs  can  enter  into  the 
computation.     West.  Un.  Tel.  Co.  v.  Rogers,  93  U.  S.  565. 

Section  44  was  repealed  by  the  adoption  of  the  new  Code  of 
Porto  Rico  before  the  breach  of  the  alleged  contract.  The 
parties  to  a  contract  have  no  vested  right  in  the  existing  gen- 
eral laws  of  the  State  which  can  preclude  their  amendment  or 
repeal.  While  it  is  true  that  there  may  be  laws  which,  when 
accepted  by  an  individual,  constitute  in  themselves  binding 
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contracts  which  probably  could  not  be  altered  by  subsequent 
legislation,  it  is  settled  in  the  United  States  that  the  laws  gov- 
erning the  institution  of  marriage  and  the  dissolution  of  the 
condition  are  not  of  this  class.  Maynard  v.  Hill,  125  U.  S.  190. 
Changes  in  the  laws  of  evidence,  of  perjuries  and  registra- 
tions, and  those  which  concern  remedies,  frauds  and  limita- 
tions of  actions,  while  they  may  affect  the  validity,  construction 
or  discharge  of  contracts,  are  not  regarded  as  necessarily  affect- 
ing their  obligation.  Sturges  v.  Crovminshield,  4  Wheat.  122, 
200;  Cooley's  Constitutional  Limitations,  7th  ed.,  406  et  seq. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

Angela  Lara  brought  her  action  against  Antonio  Ortega  in 
the  District  Court  of  the  United  States  for  the  District  of  Porto 
Rico  to  recover  damages  alleged  to  have  been  suffered  by  her 
by  reason  of  his  breach  of  promise  of  marriage.  The  date  of 
the  promise  was  laid  as  June  1, 1900,  and  of  the  breach  in  1904. 
Both  parties  were  subjects  of  Spain  and  residents  of  Porto  Rico. 

Defendant  demurred  to  the  complaint,  and  the  demurrer  hav- 
ing been  overruled,  pleaded  the  general  issue.  The  cause  was 
tried  by  a  jury  and  resulted  in  a  verdict  for  plaintiff  in  the  sum 
of  $5,000,  interest  and  costs,  on  which  judgment  was  entered. 
Defendant  moved  in  arrest  and  for  judgment  non  obstante  vere- 
dicto, which  motions  were  overruled,  and  this  writ  of  error  was 
thereupon  allowed. 

At  the  conclusion  of  the  evidence  defendant  requested  the 
court  to  instruct  the  jury  to  find  in  his  favor,  on  the  grounds, 
among  others,  that  the  court  had  no  jurisdiction  of  a  suit  where 
both  plaintiff  and  defendant  were  subjects  of  the  King  of  Spain, 
and  because  the  cause  of  action  arose  in  June,  1900,  "  at  which 
time  there  was  no  provision  in  the  laws  in  force  in  Porto  Rico 
for  a  suit  of  the  character  set  out  in  plaintiff's  declaration,  the 
only  basis  for  the  said  suit  being  the  provisions  of  article  44 
of  the  Civil  Code  then  in  force. "  Similar  reasons  were  assigned 
in  support  of  the  motions  in  arrest  and  non  dbstmUe. 
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1.  The  judgment  was  for  $5,000  and  costs.  It  carried  in- 
terest, but  it  is  the  amount  of  the  judgment  that  furnishes  the 
test  of  our  jiuisdiction,  and  it  is  conceded  that  that  is  insuffi- 
cient in  this  instance.  But  plaintiff  in  error  conten(te  that 
the  refusal  of  the  court  below  to  limit  the  right  of  recovery  by 
the  terms  of  article  44  of  the  former  Civil  Code  of  Porto  Rico 
amounted  to  the  denial  of  a  right  claimed  under  a  statute  of 
the  United  States,  and  that  jurisdiction  may  be  maintained  on 
that  ground.  Act  March  3, 1885,  23  Stat.  443,  c.  355,  §§  1  and 
2;  act  April  12,  1900,  31  Stat.  77,  c.  191,  §  35. 

The  treaty  ceding  Porto  Rico  to  the  United  States  was  rati- 
fied by  the  Senate,  February  6,  1899;  Congress  passed  an  act 
to  carry  out  its  obligations  March  3,  1899;  and  the  ratifications 
were  exchanged  and  the  treaty  proclaimed  April  11,  1899. 
Then  followed  the  act  of  April  12,  1900,  31  Stat.  77,  c.  191. 
At  that  date  article  44  of  the  Civil  Code  of  Porto  Rico,  relating 
to  breaches  of  promise  of  marriage,  was  in  force,  and  provided 
that  under  certain  conditions  "  the  person  who  refuses  to  marry, 
without  just  cause,  shall  be  obliged  to  indemnify  the  other  party 
for  the  expenses  which  he  or  she  may  have  incurred  by  reason 
of  the  promised  marriage. '' 

By  the  general  rule  of  public  law,  recognized  by  the  United 
States,  whenever  political  jurisdiction  and  legislative  power 
over  territory  are  transferred  from  one  nation  to  another,  the 
laws  of  the  country  transferred,  intended  for  the  protection  of 
private  rights,  continue  in  force  until  abrogated  or  changed  by 
the  new  government.  Of  course,  in  case  of  cession  to  the  Uni- 
ted States,  laws  of  the  ceded  country  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States  so  far  as  applicable 
would  cease  to  be  of  obligatory  force;  but  otherwise  the  mu- 
nicipal laws  of  the  acquired  country  continue. 

Nevertheless,  and  apparently  largely  out  of  abundant  cau- 
tion, the  eighth  section  of  the  act  of  April  12,  1900,  jwovided: 
"That  the  laws  and  ordinances  of  Pen-to  Rico  now  in  force  shall 
continue  in  full  force  and  effect,  except  as  altered,  amended,  or 
modified  hereinafter,  or  as  altered  or  modified  by  ndlitary  or- 
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ders  and  decrees  in  force  when  this  act  shall  take  effect,  and  so 
far  as  the  same  aje  not  inconsistent  or  in  coofiict  with  ike  stat- 
utory laws  of  the  United  States  not  locally  inapplicable,  or  the 
provisions  hereof,  until  altered,  amended,  or  repealed  by  the 
legislative  authority  hereinafter  provided  for  Porto  Rico  or  by 
act  of  Congress  of  the  United  States;    ..." 

In  1902  the  legislature  of  Porto  Rico  enacted  a  new  Gvfl 
Code,  which  went  into  effect  July  1  of  that  year,  and  this  re- 
pealed article  44  of  the  prior  Civil  Code,  aad  canied  forward 
several  articles  bearing  upon  the  same  subject. 

It  will  be  remembered  that  the  alleged  promise  was  in  1900 
and  the  alleged  breach  in  1904.  And  now  the  argument  is,  that 
by  reason  of  §  8  of  the  act  of  April  12,  1900,  commonly  called 
the  "  Foraker  Act,"  article  44  became  a  law  of  the  United  States 
by  adoption,  and  that,  therefore,  the  ruling  of  the  court  below 
that  recovery  was  not  limited  to  expenses  was  equivalent  to  the 
denial  of  a  right  claimed  imder  a  law  of  the  United  States. 

We  do  not  agree  with  this  view.  Article  44  was  a  law  of 
Porto  Rico  on  April  12,  1900,  and  the  operation  of  ihe  Foraker 
Act  was  to  define  how  it  might  be  amended  or  repeided. 

It  was  repealed  by  the  Porto  Rican  legislature  before  the 
alleged  breach  of  promise.  If  the  District  Court  erred  in  de- 
clining on  any  ground  to  apply  it  as  a  limitation,  ttie  error  ican- 
not  be  corrected  on  this  appeal,  because  the  appeal  does  not  lie. 

The  alleged  Federal  question  had  no  existence  in  substance. 
The  laws  of  Porto  Rico  remained  the  laws  of  Pwto  Rico  except 
as  indicated  in  section  8  of  the  Foraker  Act,  which  section  did 
not  make  all  the  laws  of  Porto  Rico  acts  of  Congress. 

We  cannot  perceive  that  "the  Constitution  erf  the  United 
States,  or  a  treaty  thereof,  or  an  act  of  Congress"  was  brought 
in  question  or  a  right  claimed  thereunder  denied,  within  sec- 
tion 35  of  the  Foraker  Act,  or  that  "  the  vaUdity  of  a  treaty  or 
statute  of  or  an  authority  exercised  imder  the  United  States" 
was  drawn  in  question  within  §  2  of  the  act  of  March  3,  1885. 

2.  By  section  3  of  the  act  of  March  2,  1901,  31  Stat.  963, 
c.  812,  it  was  provided  "that  the  jurisdiction  of  the  District 
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Court  of  the  United  States  for  Porto  Rico  in  civil  cases  shall, 
in  addition  to  that  conferred  by  the  act  of  April  twelfth,  nine- 
teen hundred,  extend  to  and  embrace  controversies  where  the 
parties,  or  either  of  them,  are  citizens  of  the  United  States,  or 
citizens  or  subjects  of  a  foreign  State  or  States. " 

The  jurisdiction  of  the  District  Court,  when  the  parties  on 
both  sides  were  the  subjects  of  the  King  of  Spain,  has  several 
times  been  sustained  by  this  court,  and  we  do  not  feel  required 
in  this  case  to  make  any  other  ruling. 

Writ  of  error  dismissed. 


BURTON  V.  UNITED  STATES. 

ERROR  TO  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
EASTERN  DISTRICT  OF  MISSOURI. 

No.  539.     Argued  April  3,  4.  1906.— Decided  May  21.  1906. 

CoDgress  has  power  to  make  it  an  offense  against  the  United  States  for  a 
Senator  or  Representative,  after  his  election  and  during  his  continuance 
in  office,  to  agree  to  receive,  or  to  receive,  compensation  for  services  before 
a  Department  of  the  Government,  in  relation  to  matters  in  which  the 
United  States  is  directly  or  indirectly  interested,  and  §  1782,  Rev.  Stat., 
is  not  repugnant  to  the  Constitution  as  interfering,  nor  does  it  by  its 
necessary  operation,  interfere  with  the  legitimate  authority  of  the  House 
of  Congress  over  their  respective  members. 

Including  in  the  sentence  of  a  Senator  convicted  of  an  offense  under  §  1782, 
Rev.  Stat.,  that  he  is  rendered  forever  thereafter  incapable  of  holding  any 
office  of  trust  or  emolument  of  office  under  the  Government  of  the  United 
States  is  simply  a  recital  of  the  effect  of  the  conviction,  and  the  convic- 
tion does  not  operate  ipso  facto  to  vacate  his  seat  or  compel  the  Senate 
to  expel  him  or  to  regard  him  as  expelled. 

While  the  Senate,  as  a  branch  of  the  Legislative  Department,  owes  its  exist- 
ence to  the  Constitution  and  passes  laws  that  concern  the  entire  country, 
ite  members  are  chosen  by  state  legislatures  and  cannot  properly  be  said 
to  hold  their  places  under  the  Government  of  the  United  States. 

The  United  States  is  interested,  either  directly  or  indirectly  within  the 
meaning  of  §  1782,  Rev.  Stat.,  in  protecting  its  mails  and  postal  facilities 
from  improper  and  illegal  use  and  in  enforcing  statutes  regulating  such 
use. 

Wliere  the  indictment  clearly  discloses  all  the  elements  essential  to  the 
commission  of  the  offense  charged,  and  the  averments  are  suffici^it  in 
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the  event  of  acquittal,  to  plead  the  judgment  in  lieu  of  a  second  prosecu- 
tion for  the  same  offense,  the  defendant  is  informed  of  the  nature  and 
cause  of  the  accusation  against  him  within  the  meaning  of  the  Constitu- 
tion and  according  to  the  rules  of  pleading; — and  in  this  case  the  evidence 
was  sufficient  to  justify  the  case  being  sent  to  the  jury  and  the  court 
below  did  not  err  in  refusing  to  direct  an  acquittal,  nor  was  there  any 
error  in  the  court's  charge  to  the  jury. 

Under  §  1782,  Rev.  Stat.,  an  agreement  to  receive  compensation,  whether 
received  or  not  for  the  prohibited  services,  is  made  one  offense,  and  the 
receiving  of  compensation,  whether  in  pursuance  of  a  previous  agree- 
ment or  not,  is  made  a  separate  and  distinct  offense. 

The  intention  of  the  legislature  must  govern  in  the  interpretation  of  a 
statute.  It  is  the  l^:islature  and  not  the  court  which  is  to  define  a  crime 
and  ordain  its  punishment. 

A  plea  of  autrefois  acquU  must  be  upon  a  prosecution  for  the  same  identical 
offense,  and  where  defendant  on  a  former  trial  was  acquitted  of  having 
received  compensation  forbidden  by  §  1782,  Rev.  Stat.,  from  an  indi- 
vidual described  as  an  officer  of  a  certain  corporation,  and  at  the  same 
time  was  foimd  guilty  of  having  received  such  compensation  from  the 
company,  he  cannot  plead  the  former  acquittal  as  a  bar  to  a  further 
prosecution  of  the  charge  that  he  had  received  such  compensation  from 
the  company. 

The  Federal  court  at  the  place  where  the  agreement  was  made  for  com- 
pensation to  perform  services  forbidden  by  J  1782,  Rev.  Stat.,  has  juris- 
diction to  try  the  offense,  and  even  if  the  agreement  was  negotiated  or 
tentatively  accepted  at  another  place,  the  place  of  its  final  acceptance 
and  ratification  is  where  the  agreement  was  made  although  defendant 
may  not  have  been  at  that  place  at  that  time. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  F.  Dillon,  Mr,  Bailey  P.  Waggener  and  Mr,  F,  W. 
Lehmann,  with  whom  Mr.  Harry  Hvbhard,  Mr.  W.  H.  Rossing- 
ton,  Mr,  W,  Knox  Haynes  and  Mr,  W.  P,  Hackney  were  on 
the  briefs,  for  plaintifl  in  error: 

The  United  States  was  not  a  party  to  nor  interested  in  the 
proceedings  set  forth  in  the  indictment.  Inhabitants  v.  Smithy 
11  Mete.  (Mass.)  390;  McGraih  v.  Ths  People,  100  Illinois,  464; 
Evans  v.  Eaton,  7  Wheat.  356;  State  v.  Suttm,  74  Vermont, 
12;  Foreman  v.  Marianna,  43  Arkansas,  324;  Taylor  v.  Com- 
missioners, 88  Illinois,  526;  Railroad  Company  v.  Kellog,  54 
Nebraska,  138;  Savls  v.  Freeman,  24  Florida,  209;  Boivman's 
76;  Case,  67  Missouri,  146;  United  States  v.  WUtberger,  5  Wheat. 
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United  States  v.  Sheldon,  2  Wheat.  119;  United  States  v. 
Morris,  14  Pet.  464;  United  States  v.  Clayton,  2  Dill.  218. 

The  indictment  states  no  facts  showing  the  pendency  of 
any  proceeding  in  the  Postal  Department.  United  States  v. 
Hess,  124  U.  S.  483;  Post  v.  United  States,  161  U.  S.  583; 
Virginia  v.  Paid,  148  U.  S.  107;  American  School  Ac.  v. 
McAnvlty,  102  Fed.  Rep.  565;  Dauphin  v.  Key,  11  D.  C.  App. 
203;  Enterprise  Savings  Assn,  v.  Zumstein,  64  Fed.  Rep.  837; 
afird  S.  C,  67  Fed.  Rep.  1000;  Bates  &  Guild  v.  Payne,  194 
U.  S.  106;  Public  Clearing  House  v.  Coyne,  194  U.  S.  497; 
United  States  v.  Ju  Toy,  198  U.  S.  253;  United  States  v.  Eaton, 
144  U.  S.  677;  Caha  v.  United  States,  152  U.  S.  211. 

There  was  a  former  indictment  and  trial  for  and  acquittal 
of  the  offense.  Placing  the  defendant  on  trial  again  for  the 
offense  alleged  was  in  violation  of  the  Sixth  Amendment. 
Baldwin  v.  Bank,  1  Wall.  234;  Mechanics^  Bank  v.  Bankj  5 
Wheat.  236;  Ford  v.  Williams,  21  How.  289;  Navigation  Co. 
V.  Merchants^  Bank,  6  How.  381 ;  Commercial  Bank  v.  French, 
21  Pick.  486;  Dugan  v.  United  States,  3  Wheat.  172.  Cases  in 
2  Daniel  on  Negotiable  Instr.,  1st  ed.,  §§  1187-1189.  State  v. 
Cooper,  13  N.  J.  Law,  361;  Hurst  v.  State,  86  Alabama,  604; 
Cooley,  Const.  Lim.,  7th  ed.,  470;  People  v.  McGowan,  17 
Wend.  386;  Monroe  v.  State,  111  Alabama,  15;  United  States 
V.  Lee,  4  Cranch  C.  C.  446;  BaU  v.  United  States,  163  U.  S. 
662;  United  States  v.  Nickerson,  17  How.  204;  Mitchell  v. 
State,  42  Ohio  St.  384;  Campbell  v.  State,  9  Yerger,  333;  State 
V.  Martin,  30  Wisconsin,  216;  Stuart  v.  Coram.,  28  Gratt.  950; 
Gunther  v.  People,  24  N.  Y.  100;  M(ynis  v.  fiftote,  8  S.  &  M. 
762;  State  v.  Kattleman,  35  Missouri,  105;  5tote  v.  Zt66fe,  2 
Tyler,  471;  Dea/y  v.  United  States,  152  U.  S.  539. 

There  was  no  evidence  to  go  to  the  jm-y  that  Bm-ton  made 
any  agreement  to  receive  compensation  for  services  to  prevent 
the  issuance  of  a  fraud  order.  Whatever  agreement  was  made 
to  receive  compensation  from  the  Rialto  Grain  and  Securities 
Company  for  services,  such  agreement  was  not  made  in  the 
State  of  Missouri,  and  the  defendant  was  deprived  of  his  con- 
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stitutional  right  to  be  tried  in  the  State  and  District  where 
the  agreement  was  made,  contrary  to  §2,  art.  Ill,  of  <iie 
Constitution  and  of  the  Sixth  Amendment  thereof.  Tuyloe 
V.  Merchants'  Ins.  Co.,  9  How.  390;  Patriae  v.  Bowman,  149 
U.  S.  411;  12  Ency.  Law  and  Prac.  239,  240;  Burr's  Case, 
Marshall's  Const.  Dee.  82, 165;  PaUiser  v.  United  States,  136 
U.  S.  256;  Homer  v.  United  States,  143  U.  S.  212;  Sands  v. 
State,  26  Tex.  App.  580;  United  States  v.  Fowkes,  53  Fed. 
Rep.  13;  United  States  v.  Dietrich,  126  Fed.  Rep.  664;  Eliason 
V.  Henshaw,  4  Wheat.  225;  Natimal  Bank  v.  HaU,  101  U.  S. 
43;  Railway  Co.  v.  Rolling  Mills,  119  U.  S.  151;  Chitty  on 
Contracts,  11  Am.  ed.,  p.  15,  note  /;  Christicm  Co.  v.  Bienviile 
Co.,  106  Alabama,  124;  Tennessee  Co.  v.  Pierce,  81  Fed.  Rep. 
814;  Seitz  v.  Brewers'  &c.  Co.,  141  U.  S.  510. 

The  agreement  of  the  defendant  with  the  Rialto  Company 
was  for  service  by  the  month,  and  no  service  in  the  Depart- 
ment having  been  rendered  during  the  period  covered  by  tbe 
payment  made  March  26,  there  was  no  offense  in  tbe  receipt 
of  that  payment.  Davis  v.  Preston,  6  Alabama,  83;  Matthews 
V.  Jenkins,  80  Virginia,  463;  La  Coursier  v.  Russdl,  82  Wis- 
consin, 265;  Benedict  v.  United  States,  176  U.  S.  357;  In  re 
Hans  Nielsen,  131  U.  S.  188. 

The  defendant  was  not  subject  to  trial  and  punidmient 
as  for  separate  offenses  in  agreeing  to  receive  and  receiving 
compensation  for  the  services  charged  in  the  indictment  to 
have  been  rendered  by  him.  2  Bishop's  New  Criminal  Pro- 
cedure, §55;  1  Bishop's  New  Criminal  Procedure,  §436; 
State  V.  Jones,  106  Missouri,  802. 

The  juror  William  V.  Jones  was  disqualified  because  he  had 
formed  and  still  retained  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant,  an  opinion  which  was  the  result  of 
reading  the  reports  of  the  former  trial,  which  reports  he  be- 
lieved to  be  true,  and  the  challenge  to  him  should  have  been 
sustained.  Lewis  v.  United  States,  146  U.  S.  370;  Williams 
V.  United  States,  93  Fed.  Rep.  396. 

The  letters  of  Houts,  Evans,  Allen,  Warner  and  FVavel, 
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and  the  accompanying  circulars  and  booklets,  all  of  which 
were  read  in  full,  to  the  jury,  were  incompetent  and  irrelevant 
as  against  the  defendant,  as  he  had  no  knowledge  of  them 
whatever,  and  their  contents  were  not  necessary  to  show  the 
fact  that  some  matter  was  pending  in  the  Department  against 
the  Rialto  Grain  and  Securities  Company.  Tappan  v.  Beards- 
ley,  10  WaU.  427. 

The  endorsements  on  the  jacket  subsequent  to  March  26, 
1903,  the  report  of  Inspectors  Price  and  Katt  of  August  20, 
1903,  and  the  letter  of  Assistant  Attorney  General  Robb  of 
September  9,  1903,  were  competent  and  material  evidence  for 
defendant  to  disprove  the  charges  of  the  indictment  that  he 
had  agreed  to  induce  and  had  in  fact  induced  the  Postmaster 
General  to  issue  no  fraud  order  against  the  company  and  to 
stop  investigation  of  it,  and  also  to  show  that  the  investigation 
being  made  by  the  Department  was  with  reference  to  the  in- 
dictment and  prosecution  of  the  officers  of  the  Rialto  Company. 

The  evidence  of  Francis  C.  Hubner  should  have  been  stricken 
out,  as  it  estabUshed  nothing  and  permitted  the  jury  to  con- 
jecture that  there  had  been  an  interview  between  the  defend- 
ant and  the  Assistant  Attorney  General  for  the  Post  Office 
Department  relative  to  the  aflfairs  of  the  Rialto  Company. 

The  instruction  of  the  court  as  to  what  would  constitute 
service  by  the  defendant  in  the  Department  is  not  responsive 
to  the  charge  of  the  indictment,  and  authorizes  a  conviction 
on  account  of  matters  not  alleged  in  the  indictment,  and  said 
charge  is  erroneous  in  other  respects.  The  court  also  erred 
in  refusing  to  give  instructions  asked  by  defendant.  Flachs- 
kamm  v.  United  States,  127  Fed.  Rep.  674. 

The  court  at  St.  Louis  had  no  jurisdiction  to  try  coimts 
three  and  seven,  nor  is  such  jurisdiction  conferred  by  §  731, 
Rev.  Stat.  The  District  of  Columbia  is  not  a  "judicial  cir- 
cuit" or  "judicial  district"  within  the  meaning  of  §  731. 

The  act  of  1864,  Rev.  Stat.  §  1782,  under  which  the  indict- 
ment was  foimd,  is  unconstitutional.  It  is  in  conffict  with 
the  fundamental  idea  on  which  our  whole  Federal  Govem- 
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ment  is  founded,  viz:  that  the  Federal  Government  is  a  gov- 
ernment of  limited  powers,  with  duties  defined  and  restrictions 
imposed,  and  no  authority  is  lodged  anywhere  to  change  those 
duties  or  restrictions,  except  the  power  reserved  by  the  people. 

The  framers  of  our  Government,  in  order  to  prevent  the 
concentration  of  power  into  the  hands  of  one  man  or  one 
body  of  men,  created  three  departments, — not  necessarily  to 
work  in  harmony  together,  but  each  to  act  wholly  independent 
of  the  other.  It  was  the  intention,  as  shown  by  the  debates 
in  the  constitutional  convention  and  the  Constitution  itself, 
to  establish  an  impassable  gulf  separating  these  three  great 
departments  of  the  Federal  Government.  One  department 
shall  not  encroach  upon  or  in  any  way  coerce  the  other.  To 
that  end  there  should  be  no  blending  of  governmental  func- 
tions, except  where  it  was  absolutely  necessary,  and  then  the 
Constitution  clearly  and  zealously  guarded  the  independence 
of  each  department,  thus  emphasizing  the  basic  principle  that 
the  great  powers  of  government  were  so  eternally  separated 
each  from  the  other  that  there  could  be  no  conflict  between 
them.  The  legislature  should  make,  the  judiciary  interpret, 
and  the  executive  should  administer,  the  laws. 

The  President,  the  members  of  Congress,  and  the  judges 
of  the  Supreme  Court  are  the  only  officers  of  the  Federal  Con- 
stitution. All  other  officers  of  those  several  departments  are 
creatures  of  the  legislature,  or  what  this  court  has  styled  con- 
gressional officers,  as  distinguished  from  constitutional  offi- 
cers. The  office  of  the  legislative  official  may  be  enlarged, 
modified  or  abolished  by  Congress.  This  is  not  true  of  a  con- 
stitutional office.  It  is  permanent,  fixed,  and  above  and  be- 
yond the  control  of  Congress.  It  is  also  above  and  beyond 
the  power  of  the  Executive  or  Judicial  Departments.  It 
gets  its  life  from  and  can  only  be  changed  by  the  Constitution. 

Every  citizen,  be  he  official  or  in  private  station,  is  alike 
amenable  to  the  law,  but  the  constitutional  official,  acting  as 
an  official,  cannot  be  called  to  an  account,  or  punished  for 
any  official  act,  except  in  the  mode  as  defined  and  prescribed 
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in  the  Ccmstitution  creating  him.  The  recognition  of  this 
principle  is  absolutely  necessary  to  protect  him  in  his  inde- 
pendence as  an  official,  and  to  protect  the  great  constitutional 
bodies  in  their  independence. 

The  Constitution  defines  how  the  President,  a  member  of 
this  court,  and  a  member  of  Congress  can  be  punished  for 
any  official  misconduct,  and  by  such  constitutional  provi- 
sions limits  the  manner  of  punishment;  and  Congress  has  no 
f)ower  to  add  to  or  take  from  the  express  provisions  so  made 
for  that  purpose.  The  denial  of  this  proposition  would  i^ace 
it  in  the  power  of  Congress  to  destroy  the  independence  of 
each  Department,  and  nullify  the  Constitution,  and  that  is 
just  the  effect  of  the  law  under  which  this  prosecution  is 
brought. 

A  member  of  Congress  may  be  punished  in  such  manner 
as  each  House  may  determine  as  to  its  "own  members,"  and 
the  right  to  expel  extends  to  all  cases  where  the  offense  is  such 
as,  in  the  judgment  of  "each  House,"  is  inconsistent  with  the 
trust  and  duty  of  "its  own  members." 

It  would  be  an  anomaly  in  a  constitutional  government, 
with  three  coordinate  branches  of  such  government,  as  created 
by  the  Federal  Constitution,  if  the  legislative  branch,  under 
whatever  pretext,  could  enact  a  law  making  any  act  of  the 
President,  or  any  act  of  a  Justice  of  the  Supreme  Court,  a 
misdemeanor,  and  delegate  the  jurisdiction  and  power  to  an 
inferior  judicial  tribimal  to  try  the  President,  or  a  Justice  of 
this  court,  for  a  violation  of  such  law,  and  subject  him  to  fine, 
imprisonment  and  removal  from  office  as  the  result  of  a  ver- 
dict of  a  jury.  The  mere  statement  of  the  proposition  would 
seem  to  be  sufficient  to  condenm  it  as  absurd,  and  the  shield 
of  the  Constitution  is  no  greater  protection  for  the  President, 
— for  the  Justice  of  the  Supreme  Coiu-t, — than  for  the  Sena- 
tor,— each  and  all  of  whom  are  created  by  the  Constitution. 

The  Government  of  the  United  States  is  one  of  envmenUed 
powers, — ^The  national  constitution  being  the  instrument 
which  specifies  them, — and  in  which  authority  should  be  found 
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for  the  exercise  of  any  power  which  the  National  Grovemment 
assumes  to  possess.  Cooley,  Const.  Lim.,  7th  ed.,  11;  Martin 
V.  Hvnter's  Lessee,  1  Wheat.  304,  343;  Ableman  v.  Booth,  21 
How.  519. 

By  the  Constitution,  there  has  been  delegated  express  power 
to  each  House  to  pimish  its  own  members,  in  such  manner  as, 
in  its  wisdom,  is  just  and  proper,  and,  by  "  the  concurrence  of 
two-thirds,  may  expel  a  member.''  When  the  Constitution 
defines  the  circmnstances  under  which  a  right  may  be  exer- 
cised or  a  penalty  imposed,  the  specification  is  an  implied 
prohibition  against  legislative  interference  to  add  to  the  con- 
dition, or  to  extend  the  penalty  to  other  cases.  Cooley,  Const. 
Lim.,  7th  ed.,  99;  Lotoe  v.  Comrnonwealih,  3  Met.  (Ky.)  241; 
FaUoon  v.  Clark,  61  Kansas,  127;  Brown  v.  Grover,  6  Bush. 
(Ky.)  3;  Thomas  v.  Owens,  4  Maryland,  190;  Commonwealth, 
V.  WiUiams,  79  Kentucky,  42;  Sheehan  v.  Scott,  145  CaK- 
fomia,  684.  See  also  Morris  v.  Powell,  125  Indiana,  287; 
McAfferty  v.  Guyer,  58  Pa.  St.  109. 

The  act  of  1864  superadds  disqualifications  to  those  ex- 
pressly contained  m  the  Constitution,  and  prescribes  a  mode 
of  procedure  and  a  punishment  not  expressly  authorized  by 
the  Constitution,  or  conferred  by  necessary  implication.  In- 
deed, the  express  power  conferred  is  an  implied  prohibition 
against  the  exercise  by  Congress  of  that  most  extraordinary 
legislation, — the  basis  of  this  prosecution. 

No  legislation  is  appropriate  which  should  conflict  with  the 
implied  prohibitions  upon  Congress.  They  are  as  obligatory 
as  the  express  prohibitions.  Ex  parte  Virginia,  100  U.  S. 
361. 

When  Senator  Burton  was  chosen  Senator  of  the  United 
States,  he  was  chosen  for  six  years.  He  had  aU  of  the  qualifi- 
cations prescribed  by  the  Federal  Constitution.  He  was  only 
required  to  consult  the  organic  laws  as  to  his  duties  and  obli- 
gations as  a  Senator.  He  had  the  constitutional  right  to  hold 
the  office  for  six  years,  subject  only  to  the  delegated,  enmnerated 
and  express  power  of  the  Senate  to  expel  him,  and  subject  to 
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the  disqualifications  provided  in  section  6,  article  II,  of  the 
Constitution. 

The  act  of  1864  applies  only  to  the  conduct  or  action  of 
the  Senator,  as  contradistinguished  from  the  conduct  or 
action  of  the  citizen.  It  is  a  Umitation  and  restriction  upon 
the  conduct  and  action  of  the  Senator  during  his  term  of 
office,  nowhere  in  the  Constitution,  expressly  or  by  necessary 
implication,  conferred  upon  Congress  to  create.  The  Senate, 
by  and  through  the  power  delegated  to  it  by  the  Constitu- 
tion, might  properly  expel  for  doing  of  the  things  charged 
in  the  indictment,  as  a  violation  of  senatorial  dignity,  but 
Congress  had  no  power,  by  enactment,  to  make  such  acts 
and  conduct  of  the  Senator  a  crime,  and  delegate  to  the  Ju- 
diciary the  power  to  take  from  the  Senator  the  rights  and 
privileges  guaranteed  by  the  Constitution.  The  judgment  of 
conviction  not  only  imprisons  him,  but  disqualifies  him  from 
holding  the  office  for  which  he  was  chosen  by  the  State  of 
Kansas,  for  "six  years."  United  States  v.  Harris,  106  U.  S. 
636;  1  Story  on  Const.  §  833;  1  Kent's  Com.  235;  People  v. 
HaU,  80  N.  Y.  121. 

The  act  of  1864,  and  section  5,  article  I,  of  the  Constitution, 
are  wholly  incompatible,  and  in  irreconcilable  conflict.  It 
cannot  be  that  the  framers  of  the  Constitution  intended,  by 
express  grant,  to  confer  upon  each  House  the  power  to  be 
the  sole  judge  of  the  qualification  of  its  own  members,  and, 
by  impUcation,  to  confer  the  power  upon  both  House  and 
Senate,  by  concurrent  action,  by  statute,  to  disable  and  dis- 
qualify each  House  from  exercising  the  powers  thus  expressly 
conferred. 

In  all  of  the  debates  in  the  constitutional  convention,  such 
a  contingency  was  not  considered.  Evidently,  by  the  express 
grant  conferred  by  the  Constitution,  the  intention  was  to 
lodge  the  power  in  each  House,  to  the  exclusion  of  the  other. 

The  identical  question  was  decided  by  Mr.  Justice  Brewer, 
when  on  the  supreme  bench  of  Kansas,  in  the  case  of  State 
v.  GUmore,  20  Kansas,  554,  in  which  was  imder  consideration 
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a  section  of  the  constitution  of  the  State  of  Kansas,  exactly 
similar  to  the  first  clause  of  section  5,  article  I,  Constitution 
of  the  United  States.  See  also  State  v.  TomUnsorif  20  Kansas, 
703;  Robertson  v.  State,  109  Indiana,  92;  State  v.  Baxter,  28 
Arkansas,  129. 

It  is  well  settled  that  section  5,  article  I,  providing  that 
"Each  House  shall  be  the  judge  of  the  elections,  returns  and 
qualifications  of  its  own  members,"  confers  upon  ''each 
House  *'  powers  of  a  judicial  nature, — ^in  the  exercise  of  which 
its  decision  is  conclusive,  and  not  subject  to  review  by  the 
courts.  People  v.  Mahoney,  13  Michigan,  482;  Dalton  v. 
State,  43  Ohio  St.  680.  Wherever  the  Constitution  has  pre- 
scribed the  qualifications  of  electors,  they  cannot  be  changed 
or  added  to  by  the  Legislature,  or  otherwise  than  by  an  amend- 
ment of  the  Constitution.  Cooley,  Const.  Law,  6th  ed.,  753; 
Allison  V.  Blake,  67  N.  J.  L.  8,  11;  Kimball  v.  Hendee,  57 
N.  J.  L.  207. 

The  act  of  1864  uses  the  words  "under  the  Government  of 
the  United  States. "  The  Senate  is  a  part  of  the  Government 
of  the  United  States.  Section  1,  article  I,  of  the  Constitution; 
section  3,  article  I. 

The  office  of  Senator  is  one  of  "  profit, "  under  the  Govern- 
ment of  the  United  States.    Section  6,  article  I,  Constitution. 

A  State  cannot  superadd  qualifications  of  a  Senator  to  those 
prescribed  by  the  Constitution  of  the  United  States.  In  re 
Trumbtdl,  Taft  Elec.  Cases,  148. 

If  the  Senator  is  a  state  officer,  and  the  act  of  1864  is  con- 
stitutional, then  Congress  would  have  the  power  to  make  the 
same  applicable  to  the  Governor  of  each  sovereign  State 
and  this  cannot  be  done.  Kentucky  v.  Dennison,  24  How. 
107. 

If,  therefore,  a  Senator  is  not  an  officer  of  the  United  States 
in  the  sense  of  the  Constitution,  clearly  he  may  not  be  coerced, 
or  pimished  for  his  refusal  to  obey  the  requirements  of  an  act 
of  Congress  relative  to  the  discharge  of  his  duties  as  United 
States  Senator.  United  States  v.  Germain,  99  U.  S.  510; 
VOL.  ceil — 23 
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United  States  v.  Moiuit,  124  U.  S.  307;  Ufiited  States  v.  Smith, 
124  U.  S.  532;  In  re  Greene,  134  U.  S.  377;  McPhersm  v. 
Blacker,  146  U.  S.  35,  36. 

The  power  of  "each  House"  to  judge  of  the  qualifications 
of  its  own  members,  and  to  establish  rules  for  its  proceed- 
ings,— to  punish  members,  and,  "with  the  concurrence  of 
two-thirds, "  expel  a  member,  is  not  strictly  speaking  a  legis- 
lative, but  a  judicial  function,  and,  unless  the  act  of  1864  can 
be  said  to  be  "necessary  and  proper  for  carrying  into  execu- 
tion" these  functions,  it  is  manifestly  unconstitutional.  Mr. 
Madison,  The  Federalist,  vol.  1,  p.  273,  No.  48;  Marbury  v. 
Madison,  1  Cranch,  391;  1  Tucker  on  Constitution,  368. 

The  nature  of  the  implied  j)ower  exercised  as  a  means  must 
be  legitimate;  in  other  words,  no  j)ower  will  be  implied  as  a 
means  to  an  end  which  is  not  legitimate;  that  is,  not  within 
the  powers  granted  by  the  Constitution.  The  ancillary  leg- 
islation must  be  a  necessary  and  proper  means  to  accomplish 
an  end  which  is  clearly  constitutional.  See  Anderson  v.  Duan, 
6  Wlieat.  233. 

The  express  power  conferred  excludes  the  idea  of  any  im- 
plied power  not  necessary  and  proper  for  carrying  into  execu- 
tion the  express  power. 

There  is  still  another  view  of  the  act  of  1864  which  would 
seem  to  be  an  unanswerable  reason  to  sustain  the  contention 
that  it  is  unconstitutional.  It  did  not  require  the  concurrence 
of  two-thirds  of  either  or  both  Houses  to  pass  it.  It  might 
become  a  law  with  the  consent  of  a  bare  majority  of  each 
House.  While  the  act  does  not  in  terms  provide  for  forfeiture 
of  office,  or  expulsion,  it  requires  a  judgment,  upon  conviction, 
that  the  person  convicted  shall  be  "rendered  forever  there- 
after incapable  of  holding  any  office  of  honor,  profit  or  trust 
imder  the  government  of  the  United  States."  The  effect  of 
the  judgment,  if  the  act  is  valid,  is  to  expel  the  Senator  from 
the  Senate.  Lowe  v.  Commonwealth,  3  Mete.  (Ky.)  241; 
1  Tucker  on  Constitution,  429. 

By  the  act  of  1864  Congress  accomplishes  a  result  which 
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the  Senate  may  only  do  "with  the  concurrence  of  two-thirds;" 
and  by  an  act  which  is  not  consistent  with  the  letter  and  spirit 
of  the  Constitution.  See  also  Von  Hoist,  Constitutional  Law, 
102. 

The  act  of  1864  defines  a  political  offense.  It  is  not  an 
attempt  to  control  the  conduct  of  the  citizen,  but  that  of  the 
Senator.     See  Story  on  Constitution,  §  797. 

Mr.  Charles  H,  Robbj  Assistant  Attorney  General,  for  the 
United  States: 

The  plea  in  bar  was  not  well  taken.  Count  three  of  the 
former  indictment  charged  receipt  from  Mahaney,  whereas 
counts  three  and  seven  of  the  present  indictment  charged  re- 
ceipt from  the  corj)oration.  But  the  effect  of  granting  a  new 
trial  at  the  defendant's  instance  was  to  nullify  entirely  the 
proceedings  at  the  former  trial,  including  the  verdict  of  acquittal 
on  the  third  count.     Trono  v.  United  States,  199  U.  S.  521. 

No  error  was  committed  in  limiting  the  number  of  peremp- 
tory challenges  to  three  ;  under  §  819,  Rev.  Stat.  Congress, 
having  power  to  do  so,  denominated  the  offenses  defined  by 
§  1782,  R.  S.,  misdemeanors.  Bannon  v.  United  States,  156 
U.  S.  454;  Reagan  v.  United  States,  157  U.  S.  301;  Cmsidine 
V.  United  States,  112  Fed.  Rep.  342;  S.  C,  184  U.  S.  699;JeweU 
V.  United  States,  100  Fed.  Rep.  832;  Tyler  v.  United  States, 
106  Fed.  Rep.  137,  138;  United  States  v.  Coffersmith,  4  Fed. 
Rep.  198;  United  States  v.  Davbner,  17  Fed.  Rep.794. 

It  not  appearing  that  defendant  exhausted  his  three  chal- 
lenges, he  cannot  therefore  complain.  Insurance  Company  v. 
HiUman,  188  U.  S.  208,  211;  State  v.  Foumier,  68  Vermont, 
262,  266;  Allenv.  WaddiU,  26  S.  W.  Rep.  273;  United  Statesv. 
Marchand,  12  Wheat.  480;  Hayes  v.  Missouri,  120  U.  S.  68,71. 

There  was  sufficient  evidence  to  go  to  the  jiu-y,  the  present 
record  containing  additional  evidence  to  that  presented  on 
the  former  trial.  The  court  is  not  concerned  with  its  con- 
clusiveness. 

The  unlawful  agreement  was  made  at  St.  Louis,  where  Bur- 
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ton's  offer  was  accepted.  Taylor  v.  Ins,  Co.,  9  How.  390; 
Patrick  v.  Bowman,  149  U.  S.  424;  Garretscn  v.  Scrih  Atchison 
Bank,  47  Fed.  Rep.  867;  Phenix  Ins.  Co.  v.  Schuliz,  80  Fe*l. 
Rep.  343;  Hammond  on  Contracts,  §  42,  n.  22. 

No  error  was  committed  in  the  admission  or  excluaon  of 
evidence. 

The  charge  of  the  court  set  the  entire  case,  as  presented  by 
the  evidence,  fairly  and  substantiaUy  before  the  jury.  This 
was  sufficient.  RaUway  Co.  v.  Whittan,  13  Wall.  270,  290; 
Tweed's  Case,  16  Wall.  516. 

The  agreement  to  receive,  and  the  receipt  of  compensation 
constituted  two  offenses.  Clitre  v.  United  States,  159  U.  S. 
590,  595;  United  States  v.  Rendskopf,  6  Biss.  259;  Fed.  Cas. 
16,  165. 

Section  1782,  Rev.  Stat.,  does  not  interfere  with  the  constitu- 
tional rights  of  the  Senate  or  of  the  individual  Senator.  It 
prescribes  no  new.  qualifications  for  a  Senator,  nor  does  it 
interfere  with  the  constitutional  control  of  the  Senate  over  him. 
It  merely  makes  it  unlawful  *for  a  Senator  to  do  that  which 
he  has  no  moral  nor  constitutional  right  to  do. 

Senators  have  no  constitutional  right  to  appear  for  hire  and 
against  the  interests  of  the  Government  before  any  Executive 
Department  or  bureau  in  any  matter  in  which  the  United  States 
is  interested.  In  fact,  that  is  plainly  inconsistent  with  their 
Senatorial  duties  and  obligations.  With  the  performance  of 
their  constitutional  duties  as  Senators  no  act  of  Congress 
could  properly  interfere.  But  when  they  forsake  those  duties 
and  engage  in  matters  plainly  in  conflict  with  their  official 
obligations  they  must  be  amenable  to  law  like  other  servants 
of  the  Government. 

The  Constitution  itself  recognizes  this  amenability  of  Sena- 
tors and  Representatives.  They  are  privileged  from  arrest 
during  their  attendance  at  the  session  of  their  respective 
Houses  in  all  cases  ''except  treason,  felony,  and  breach  of  the 
peace. "  Art.  I,  sec.  6.  These  words,  Mr.  Justice  Story  said, 
are  the  same  as  those  in  which  the  privilege  of  members  of  the 
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English  Parliament  was  expressed,  and,  as  all  crimes  are 
offenses  against  the  peace,  the  phrase  ''breach  of  the  peace" 
should  be  construed  in  accordance  with  the  parUamentary 
rule  to  extend  to  all  indictable  offenses.  1  Story  on  Const. 
§865. 

The  provision  of  section  6  article  II  which  authorizes  each 
House  to  compel  the  attendance  of  absent  members  must  be 
construed  in  the  light  of  the  above  provision,  which  recog- 
nizes that  members  may  be  arrested  for  crime  and  the  Senate 
thereby  deprived  of  their  attendance. 

Plaintiff  in  error  concedes  that  a  Senator  is  not  above  the 
law — the  criminal  statutory  law — but  says  that  ''Congress  has 
no  constitutional  power,  by  legislation,  to  place  any  limitations 
or  restrictions  upon  his  official  conduct  as  a  Senator." 

Section  1782  places  no  restriction  upon  the  "official  con- 
duct" of  a  Senator.  Section  1782  applies  to  individuals.  It 
is  aimed  at  all  persons  holding  positions  of  trust  or  confidence 
in  the  service  of  the  United  States.  The  fact  that  it  specifically 
refers  to  a  Senator  cannot  invalidate  it.  A  general  law  against 
bribery  or  other  crime  would,  counsel  admit,  include  a  Senator. 
Would  the  enumeration  of  Senators  among  those  included  in 
such  a  law  invalidate  it? 

The  provision  of  section  1782  that  every  person  offending 
against  the  statute  "shall,  moreover,  by  conviction  therefor, 
be  rendered  forever  thereafter  incapable  of  holding  any  office 
of  honor,  trust,  or  profit  under  the  Government  of  the  United 
States,"  is  not  open  to  constitutional  objection.  It  does  not 
interfere  with  the  authority  of  the  Senate  over  its  members, 
because  the  j)osition  of  Senator  cannot  be  construed  to  be  an 
office  under  the  Government  of  the  United  States  within  the 
meaning  of  that  section.    Story  on  Const.  §  793. 

The  decisions  of  this  court  hold  that  those  only  are  oflScers 
of  the  United  States  in  a  constitutional  sense  and  in  the  sense 
in  which  those  words  are  employed  in  the  statutes,  who  hold 
their  places  by  virtue  of  an  appointment  by  the  President  or 
a  court  of  law  or  the  head  of  a  Department.     United  States  v. 
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Germaine,  99  U.  S.  608;  United  States  v.  Momt,  124  U.  S.  307; 
United  States  v.  Smith,  124  U.  S.  632. 

There  is  no  distinction  between  "officers  of  the  United 
States"  and  the  language  of  the  statute  "office  under  the 
Government  of  the  United  States." 

If  Congress  had  intended  that  the  effect  of  conviction  of 
violating  section  1782  should  be  to  unseat  a  Senator  or  Rep- 
resentative, it  would  have  said  so.  Certainly  the  court  will 
not  twist  the  words  used  from  their  usual  sense  so  as  to  render 
the  statute  unconstitutional.  Properly  read,  the  statute  leaves 
the  status  of  a  convicted  Senator  as  a  member  of  the  Senate 
to  the  determination  of  that  body.  They  may  or  may  not 
exi^el  him,  as  they  see  fit.  In  this  respect  section  1782  is  no 
different  from  any  other  statute.  It  was. surplusage  for  the 
court  to  include  this  declaration  of  the  statute  in  its  sentence. 
The  disqualification  referred  to  attaches  by  virtue  of  the  law 
itself  upon  conviction. 

If  the  sentence  is  defective  in  any  respect,  opportunity 
should  be  given  to  correct  it.     In  re  Bonner,  151  U.  S.  242. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  criminal  prosecution  is  founded  upon  the  follo\iing 
sections  of  the  Revised  Statutes: 

"Sec.  3929.  The  Postmaster  General  may,  upon  evidence 
satisfactory  to  him  that  any  person  or  company  is  engaged  in 
conducting  any  lottery,  gift  enterprise,  or  scheme  for  the  dis- 
tribution of  money,  or  of  any  real  or  personal  property  by  lot, 
chance,  or  drawing  of  any  kind,  or  that  any  person  or  company 
is  conducting  any  other  scheme  or  device  for  obtaining  money 
or  property  of  any  kind  through  the  mails  by  means  of  false 
or  fraudulent  pretenses,  representations,  or  promises,  instruct 
postmasters  at  any  post  office  at  which  registered  letters  arrive 
directed  to  any  such  person  or  company,  whether  such  agent 
or  representative  is  acting  as  an  individual  or  as  a  firm,  bank, 
corporation,  or  association  of  any  kind,  to  return  all  such 
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registered  letters  to  the  postmaster  at  the  office  at  which  they 
were  originally  mailed,  with  the  word  'Fraudulent'  plainly 
written  or  stamped  upon  the  outside  thereof;  and  all  such  let- 
ters so  returned  to  such  postmasters  shall  be  by  them  returned 
to  the  writers  thereof,  under  such  regulations  as  the  Postmaster 
General  may  prescribe.  .  .  ."  By  the  act  of  March  2, 
1895,  c.  191,  this  section  was  "extended  and  made  applicable 
to  all  letters  or  other  matter  sent  by  mail."  26  Stat.  465; 
28  Stat.  963,964. 

"Sec.  4041.  The  Postmaster  General  may,  upon  evidence 
satisfactory  to  him  that  any  person  or  company  is  engaged  in 
conducting  any  lottery,  gift  enterprise,  or  scheme  for  the  distri- 
bution of  money  or  of  any  real  or  personal  property  by  lot, 
chance,  or  drawing  of  any  kind,  or  that  any  person  or  com- 
pany is  conducting  any  other  scheme  for  obtaining  money  or 
property  of  any  kind  through  the  mails  by  means  of  false  or 
fraudulent  pretenses,  representations,  or  promises,  forbid  the 
payment  by  any  postmaster  to  said  person  or  company  of  any 
postal  money  orders  drawn  to  his  or  its  order,  or  in  his  or  its 
favor,  or  to  the  agent  of  any  such  person  or  company,  whether 
such  agent  is  acting  as  an  individual  or  as  a  firm,  bank,  corpo- 
ration, or  association  of  any  kind,  and  may  provide  by  regu- 
lation for  the  return  to  the  remitters  of  the  sums  named  in 
such  money  orders.     ..."    26  Stat.  465,  466,  c.  908. 

"Sec.  1782.  No  Senator,  Representative  or  Delegate,  after 
his  election  and  during  his  continuance  in  office,  and  no  head 
of  a  Department,  or  other  officer  or  clerk  in  the  employ  of  the 
Government,  shall  receive  or  agree  to  receive  any  compensa- 
tion whatever,  directly  or  indirectly,  for  any  services  rendered, 
or  to  be  rendered,  to  any  person,  either  by  himself  or  another, 
in  relation  to  any  proceeding,  contract,  claim,  controversy, 
charge,  accusation,  arrest,  or  other  matter  or  thing  in  which 
the  United  States  is  a  party,  or  directly  or  indirectly  interested, 
before  any  Department,  court  martial,  bureau,  officer,  or  any 
civil,  military,  or  naval  commission  whatever.  Every  person 
offending  against  this  section  shall  be  deemed  guilty  of  a  mis- 
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demeanor,  and  shall  be  imprisoned  not  more  than  two  years, 
and  fined  not  more  than  ten  thousand  dollars,  and  shall,  more- 
over, by  conviction  therefor,  be  rendered  forever  thereafter 
incapable  of  holding  any  office  of  honor,  trust,  or  profit  under 
the  Government  of  the  United  States."     13  Stat.  123,  c.  119. 

The  plaintiff  in  error  was  indicted  in  the  Circuit  Court  of  the 
United  States  for  the  E^astern  District  of  Missouri  for  a  viola- 
tion of  section  1782,  the  offense  being  alleged  to  have  been 
conmiitted  at  St.  Louis.  The  accused  was  foimd  guilty,  and 
on  writ  of  error  the  judgment  was  reversed  by  this  court  and 
a  new  trial  ordered,  upon  the  ground,  among  others,  that  ac- 
cording to  the  facts  disclosed  in  that  case  the  offense  charged 
was  not  committed  in  the  State  of  Missouri  where  the  accused 
was  tried.    Burton  v.  United  States,  196  U.  S.  283. 

Subsequently,  the  defendant  was  tried  under  a  new  indict- 
ment (the  present  one)  charging  him  with  certain  violations 
of  section  1782.  The  indictment  contained  eight  counts. 
Stating  the  case  now  only  in  a  general  way,  the  first,  second, 
fourth,  sixth  and  eighth  counts  charged,  in  substance,  that  the 
defendant,  a  Senator  of  the  United  States,  had  agreed  to  re- 
ceive compensation,  namely,  the  sum  of  $2,500,  for  services 
to  be  rendered  by  him  for  the  Rialto  Grain  and  Securities  Com- 
pany, a  corporation  (to  be  hereafter  called  the  Rialto  Com- 
pany), in  relation  to  a  proceeding,  matter  and  thing,  in  which 
the  United  States  was  interested,  before  the  Post  Office  De- 
partment, those  counts  differing  only  as  to  the  nature  of  the 
interest,  which  the  United  States  had  in  such  proceeding, 
matter  and  thing;  some  of  the  counts  alleging  that  the  United 
States  was  directly,  others  that  it  was  indirectly,  interested  in 
such  proceeding,  matter  and  thing.  The  third,  fifth  and 
seventh  counts  charged  that  the  defendant  did  receive  com- 
pensation to  the  amount  of  $500  for  the  services  alleged  to 
have  been  so  rendered  by  him,  those  three  counts  differing  only 
as  to  the  nature  of  the  interest,  whether  direct  or  indirect, 
which  the  United  States  had  in  the  alleged  proceeding,  matter 
and  thing  before  the  Post  Office  Department. 
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The  defendant  demurred  to  each  count.  The  Government, 
at  that  stage  of  the  prosecution,  dismissed  the  indictment  aa 
to  the  fourth  and  fifth  counts  and  the  coiu't  overruled  the 
demurrer  as  to  all  the  other  counts.  The  accused  filed  a  plea 
in  bar  to  the  third  and  seventh  counts.  To  that  plea  the  Grov- 
emment  filed  an  answer,  to  which  we  will  advert  hereafter. 
A  demurrer  to  that  answer  was  overruled  and,  defendant  de- 
clining to  plead  further,  the  plea  in  bar  was  denied.  He  was 
then  arraigned,  tried  and  found  guilty  on  the  first,  second, 
third,  sixth,  seventh  and  eighth  counts.  No  judgment  or 
sentence  was  pronounced  on  the  first,  second  and  eighth 
coimts,  because  they  covered  the  transaction  and  offense 
mentioned  in  the  sixth  count.  And  as  the  third  count  covered 
the  transaction  and  offense  embraced  by  the  seventh  count, 
no  judgment  or  sentence  was  pronounced  on  it. 

On  the  sixth  count  the  defendant  was  sentenced  to  be  im- 
prisoned for  six  months  in  the  county  jail  and  to  pay  a  fine  of 
$2,000;  on  the  seventh,  to  be  imprisoned  for  six  months  in 
the  county  jail  and  fined  $500.  It  was  declared  or  recited  in 
the  judgment  on  each  of  those  counts  that  the  accused,  by  his 
conviction,  "is  rendered  forever  hereafter  incapable  of  holding 
any  oflSce  of  honor,  trust  or  profit  under  the  Government  of 
the  United  States." 

.  It  will  be  well  to  bring  out  fully  the  allegations  of  the  two 
counts  upon  which  the  sentences  were  based.  They  will  show 
the  nature  of  the  proceeding,  matter  or  thing  before  the  Post 
OflSce  Department,  in  respect  of  which  the  defendant  was 
indicted. 

The  sixth  count  alleged  that  on  the  eighteenth  day  of  No- 
vember, 1902,  the  defendant  was  a  Senator  of  the  United  States 
from  the  State  of  Kansas,  having  been  theretofore  elected  for 
a  term  of  six  years  expiring  on  the  fourth  day  of  March,  1907, 
and  the  Rialto  Company  was  a  corporation  engaged  in  the 
business  of  bu)dng,  selling  and  dealing  in  grain  and  securities, 
having  its  principal  offices  at  the  city  of  St.  Louis,  Missouri; 
that  before  and  on  the  above  day  there  was  pending  before 
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the  Post  OflSce  Department  of  the  United  States  and  before 
the  then  Postmaster  General  of  the  said  United  States  a  cer- 
tain proceeding  in  which  the  United  States  was  then  indirectly 
interested,  for  determining  the  question  whether  that  corpora- 
tion was  engaged  in  conducting  a  scheme  for  obtaining  money 
through  the  mails  of  the  said  United  States,  by  means  of  false 
and  fraudulent  pretenses,  representations,  and  promises,  made 
by  the  said  corporation,  and  whether  the  said  Postmaster  Gen- 
eral should  instruct  the  postmaster  at  the  post  office  at  St.  Louis, 
the  same  then  being  a  post  office  at  which  registered  letters  were 
then  arriving,  directed  to  the  said  corporation,  to  return  all 
such  letters  to  the  postmasters  at  the  several  post  offices  at 
which  they  were  or  should  thereafter  be  originally  mailed, 
with  the  word  "fraudulent''  plainly  written  or  stamped  upon 
the  outside  thereof,  to  be  by  such  j)ostmasters  returned  to  the 
writers  thereof  under  the  regulations  of  the  said  Post  Office 
Department,  and  in  the  same  manner  to  dispose  of  all  other 
letters  and  matter  sent  by  mail  to  the  said  post  office  directed 
to  the  said  corj)oration,  "all  of  which  the  said  Postmaster 
General  might  then  have  lawfully  done,  upon  evidence  satis- 
factory to  him  that  the  said  corporation  was  engaged  in  con- 
ducting such  a  scheme  to  defraud  as  that  in  this  count  men- 
tioned; and,  further,  that  before  and  on  the  day  in  this  count 
first  aforesaid  the  facts  pertaining  to  the  questions  in  this 
count  mentioned  were  under  investigation  by  the  said  Post 
Office  Department  and  the  said  Postmaster  General  and  on 
that  day  were  still  undetermined  by  the  said  Postmaster  Gen- 
eral. And  the  grand  jurors  aforesaid,  uj)on  their  oath  afore- 
said, do  further  present,  that  the  said  Joseph  Ralph  Burton, 
Senator,  as  in  this  count  of  this  indictment  aforesaid,  on  the 
said  eighteenth  day  of  November,  in  the  year  of  our  Lord 
nineteen  hundred  and  two,  after  his  said  election  as  such 
Senator,  and  during  his  continuance  in  office  as  such  Senator, 
at  St.  Louis,  aforesaid,  in  the  Division  and  District  aforesaid, 
then  well  knowing  the  proceedings  in  this  count  mentioned,  in 
which  the  United  States  was  then  indirectly  interested,  to  be, 
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as  it  then  still  was,  pending  as  last  aforesaid,  before  the  said 
Post  Office  Department  and  the  said  Postmaster  General  and 
imdetermined  by  the  said  Postmaster  General,  and  then  well 
knowing  the  character  of  that  proceeding,  and  that  the  said 
United  States  was  then  indirectly  interested  in  the  same 
proceeding  as  last  aforesaid,  and  then  well  knowing  all  the 
premises  in  this  count  set  forth,  wilawfully  did  agree  with  the 
said  Rialto  Grain  and  Securities  Company;  corporation  as 
aforesaid,  by  and  through  its  officers,  agents  and  attorneys, 
to  receive  directly  from  that  corporation  through  its  officers, 
agents  and  attorneys,  certain  other  compensation,  to  wit,  the 
sum  of  twenty-five  hundred  dollars  lawful  money  of  the  said 
United  States,  for  certain  services  to  be  rendered  by  him, 
the  said  Joseph  Ralph  Burton,  to  the  said  corporation,  in  rela- 
tion to  the  last-mentioned  proceeding  in  which  the  said  United 
States  was  then  indirectly  interested  as  aforesaid,  before  the 
said  Post  Office  Department  and  before  the  said  Postmaster 
General,  while  the  same  proceeding  was  and  should  still  be 
pending  before  the  said  Post  Office  Department  and  the  said 
Postmaster  General  and  still  undetermined  by  the  said  Post- 
master Greneral,  and  after  his  the  said  Joseph  Ralph  Burton's 
said  election  as  such  Senator,  and  during  his  continuance  in 
office  as  such  Senator — that  is  to  say,  services  consisting  of 
his  the  said  Joseph  Ralph  Burton's  appearing  before  the 
said  Post  Office  Department  and  before  the  said  Postmaster 
General,  the  Chief  Post  Office  Inspector,  and  the  Assistant 
Attorney  General  for  said  Post  Office  Department,  and 
other  officers  of  said  Post  Office  Department,  as  an  agent 
of  and  attorney  for  the  said  corporation,  and  obtaining  in- 
formation for  said  corporation  concerning  said  proceeding  in 
this  count  mentioned,  in  which  the  United  States  was  then 
indirectly  interested,  and  by  the  influence  of  his  presence  and 
of  his  office  as  such  Senator,  and  by  statements,  representa- 
tions and  persuasion,  inducing  the  said  Postmaster  General 
to  believe  that  the  said  corporation  was  not  conducting  any 
such  scheme  to  defraud  as  that  last  above  mentioned,  and  to 
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put  a  stop  to  any  further  investigation  of  the  questions  in  this 
count  mentioned  by  the  said  Post  Office  Department  and  by 
the  said  Postmaster  General,  and  to  refrain  from  determining 
the  same  adversely  to  the  interests  of  the  said  corj)oration, 
and  from  instructing  the  said  postmaster  at  the  said  post  office 
at  St.  Louis  aforesaid  to  return  the  registered  letters,  and  other 
letters  and  matter  sent  by  mail  aforesaid  to  the  postmasters 
at  the  j)ost  offices  at  which  they  were  or  should  thereafter  be 
originally  mailed  as  aforesaid,  with  the  word  'Fraudulent' 
plainly  written  or  stamped  upon  the  outside  thereof,  as  afore- 
said, to  be  by  such  postmasters  returned  to  the  writers  thereof 
as  aforesaid,  and  also  from  forbidding  the  payment  to  the  said 
corporation,  by  the  said  postmaster  at  the  j)ost  office  at  St. 
Louis  aforesaid,  or  postal  money  orders  drawn  to  its  order,  or 
in  its  favor.  And  so  the  grand  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  Joseph  Ralph  Burton,  at 
the  time  and  place,  and  in  manner  and  form  in  this  count 
of  this  indictment  aforesaid,  unlawfully  did  offend  against 
section  seventeen  hundred  and  eighty-two  of  the  Revised 
Statutes  of  the  said  United  States,  against  the  peace  and 
dignity  of  the  said  United  States." 

The  seventh  count  alleged  "that  on  the  said  twenty-sixth 
day  of  March,  in  the  year  of  our  Lord  nineteen  hundred  and 
three,  the  said  Joseph  Ralph  Burton,  then  still  being  a  Senator 
of  the  said  United  States  for  the  said  State  of  Kansas,  as  in  the 
sixth  count  of  this  indictment  set  forth,  and  having,  after  his 
election  as  such  Senator  and  during  his  continuance  in  office, 
to  wit,  on  divers  days  between  the  said  eighteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  two, 
and  the  said  twenty-sixth  day  of  March,  in  the  year  of  our 
Lord  nineteen  hundred  and  three,  rendered  the  services  in  the 
said  sixth  count  described,  to  the  corj)oration  in  that  count 
mentioned,  before  the  Postmaster  General  of  the  said  United 
States  and  before  the  said  Post  Office  Department,  and  the 
same  having  been,  as  he  the  said  Joseph  Ralph  Burton,  when 
so  rendering  the  same,  well  knew,  services  in  relation  to  the 
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proceeding  described  in  the  said  sixth  count,  in  which  the  said 
United  States  was  indirectly  interested,  pending,  as  he  the 
said  Joseph  Ralph  Burton  also  well  knew,  before  the  said 
Post  Office  Department  and  Postmaster  Gteneral,  unlawfully 
did,  after  his  said  election  and  during  his  continuance  in  office, 
at  St.  Louis  aforesaid,  in  the  said  Eastern  Division  of  the  said 
Eastern  District  of  Missouri,  receive  directly  from  the  said 
corporation  through  its  officers,  agents  and  attorneys,  certain 
compensation  for  the  same  services,  that  is  to  say,  five  hundred 
dollars;  he  the  said  Joseph  Ralph  Burton,  when  so  receiving 
such  compensation  for  the  said  services,  well  knowing  the  sAme 
to  ha^ve  been  services  in  relation  to  a  proceeding  pending  before 
a  Department  and  before  an  officer  of  the  Government  of  the 
said  United  States,  and  well  knowing  the  said  proceeding  to; 
have  been  a  proceeding  in  which  the  said  United  States  was 
indirectly  interested,  and  one  pending  before  the  said  Post 
Office  Department  and  Postmaster  General,  and  imdeter- 
mined  by  the  said  Postmaster  Gteneral,  as  in  the  said  sixth 
count  is  more  fully  set  forth:  against  the  peace  and  dignity 
of  the  said  United  States,  and  contrary  to  the  form  of  the 
statute  of  the  same  in  such  case  made  and  provided." 

Motions  for  new  trial  and  in  arrest  of  judgment  having  been 
denied,  the  case  was  brought  here  upon  writ  of  error. 

1.  The  first  question  to  be  considered  is  whether  section  1782 
is  repugnant  to  the  Constitution  of  the  United  States.  This 
question  has  been  the  subject  of  extended  discussion  by  coun- 
sel. But  we  cannot  doubt  the  authority  of  Congress  by  legis- 
lation to  make  it  an  offense  against  the  United  States  for  a 
Senator,  after  his  election  and  during  his  continuance  in  office, 
to  agree  to  receive  or  to  receive  compensation  for  services  to 
be  rendered  or  rendered  to  any  person,  before  a  Department 
of  the  Government,  in  relation  to  a  proceeding,  matter  or  thing 
in  which  the  United  States  is  a  party  or  directly  or  indirectly 
interested. 

The  principle  that  underlies  section  1782  is  not  wholly  new 
in  our  legislative  history.    For  instance,  by  the  act  of  March  3, 
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1863,  12  Stat.  765,  c.  92,  Rev.  Stat.  §  1058,  it  was  declared  that 
members  of  Congress  shall  not  practice  in  the  Court  of  Claims. 
Later,  Congress  by  statute  declared  that  no  member  of  or 
Delegate  to  Congress  shall  directly  or  indirectly,  himself  or 
by  any  other  person  in  trust  for  him,  or  for  his  use  or  benefit, 
or  on  his  account,  undertake,  execute,  hold,  or  enjoy,  in  whole 
or  in  part,  any  contract  or  agreement  made  or  entered  into 
in  behalf  of  the  United  States,  by  any  officer  or  person  author- 
ized to  make  contracts  on  behalf  of  the  United  States;  and 
every  person  violating  this  section  was  to  be  deemed  guilty 
of  a  misdemeanor,  and  fined  three  thousand  dollars.  Rev. 
Stat.  §3739. 

Counsel  for  the  accused  insists  that  section  1782  is  in  con- 
flict with  the  fundamental  idea  of  the  Federal  system,  namely, 
that  the  (Jovemment  is  one  ''of  limited  powers,  with  duties 
and  restrictions  imposed,  and  no  authority  is  lodged  anywhere 
to  change  those  duties  or  restrictions,  except  the  power  re- 
served by  the  people."  The  proposition  here  stated  is  cer- 
tainly not  to  be  disputed;  for  it  is  settled  doctrine,  as  declared 
by  Chief  Justice  Marshall,  and  often  repeated  by  this  court, 
that  "the  Government  of  the  United  States  can  claim  no 
j)owers  which  are  not  granted  to  it  by  the  Constitution,  and 
the  j)owers  actually  granted  must  be  such  as  are  expressly 
given  or  given  by  necessary  implication."  Martin  v.  Hunter^ s 
Lessee,  1  Wheat.  304,  343.  We  do  not,  however,  perceive  that 
there  has  been  in  the  statute  before  us  any  departure  from 
that  salutary  doctrine. 

It  is  said  that  the  statute  interferes,  or,  by  its  necessary  oper- 
ation, will  interfere,  with  the  legitimate  authority  of  the  Senate 
over  its  members,  in  that  a  judgment  of  conviction  under  it 
may  exclude  a  Senator  from  the  Senate  before  his  constitu- 
tional term  expires;  whereas,  under  the  Constitution,  a  Sen- 
ator is  elected  to  serve  a  specified  number  of  years,  and  the 
Senate  is  made  by  that  instrument  the  sole  judge  of  the  quali- 
fications of  its  members,  and,  with  the  conciu-rence  of  two- 
thirds,  may  expel  a  Senator  from  that  body.    In  our  judgment 
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there  is  no  necessary  connection  between  the  conviction  of  a 
Senator  of  a  public  offense  prescribed  by  statute  and  the  au- 
thority of  the  Senate  in  the  particulars  named.  While  the 
framers  of  the  Constitution  intended  that  each  Department 
should  keep  within  its  appointed  sphere  of  public  action,  it  was 
never  contemplated  that  the  authority  of  the  Senate  to  admit 
to  a  seat  in  its  body  one  who  had  been  duly  elected  as  a  Senator, 
or  its  power  to  expel  him  after  being  admitted,  should,  in  any 
degree,  limit  or.  restrict  the  authority  of  Congress  to  enact  such 
statutes,  not  forbidden  by  the  Constitution,  as  the  public  in- 
terests reqmred  for  carrying  into  effect  the  powers  granted  to 
it.  In  order  to  promote  the  efficiency  of  the  public  service  and 
enforce  integrity  in  the  conduct  of  such  pubUc  affairs  as  are 
committed  to  the  several  Departments,  Congress,  having  a 
choice  of  means,  may  prescribe  such  regulations  to  those  ends 
as  its  wisdom  may  suggest,  if  they  be  not  forbidden  by  the 
fundamental  law.  It  possesses  the  entire  legislative  authority 
of  the  United  States.  By  the  provision  in  the  Constitution 
that  "  all  legislative  powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,"  it  is  meant  that  Congress — 
keeping  within  the  Umits  of  its  powers  and  observing  the  re- 
strictions imposed  by  the  Constitution — may,  in  its  discretion, 
enact  any  statute  appropriate  to  accomplish  the  objects  for 
which  the  National  Government  was  established.  A  statute 
like  the  one  before  us  has  direct  relation  to  those  objects,  and 
can  be  executed  without  in  any  degree  impinging  uj)on  the 
rightful  authority  of  the  Senate  over  its  members  or  interfer- 
ing with  the  discharge  of  the  legitimate  duties  of  a  Senator. 
The  proper  discharge  of  those  duties  does  not  require  a  Senator 
to  appear  before  an  executive  Department  in  order  to  enforce 
his  particular  views,  or  the  views  of  others,  in  respect  of  mat- 
ters committed  to  that  Department  for  determination.  He 
may  often  do  so  without  impropriety,  and,  so  far  as  existing 
law  is  concerned,  may  do  so  whenever  he  chooses,  provided  he 
neither  agrees  to  receive  nor  receives  compensation  for  such 
services.    Congress,  when  passing  this  statute,  knew,  as  indeed 
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everybody  may  know,  that  executive  officers  are  apt,  and  not 
unnaturally,  to  attach  great,  sometimes,  perhaps,  undue,  weight 
to  the  wishes  of  Senators  and  Representatives.  Evidently  the 
statute  has  for  its  main  object  to  secure  the  integrity  of  exec- 
utive action  against  undue  influence  upon  the  part  of  members 
of  that  branch  of  the  Government  whose  favor  may  have  much 
to  do  with  the  appointment  to,  or  retention  in,  public  position 
of  those  whose  official  action  it  is  sought  to  control  or  direct. 
The  evils  attending  such  a  situation  are  apparent  and  are  in- 
creased when  those  seeking  to  influence  executive  officers  are 
spurred  to  action  by  hopes  of  pecuniary  reward.  There  can  be 
no  reason  why  the  Government  may  not,  by  legislation,  protect 
each  Department  against  such  evils,  indeed,  against  every- 
thing, from  whatever  source  it  proceeds,  that  tends  or  may  tend 
to  corruption  or  inefficiency  in  the  management  of  public  af- 
fairs. A  Senator  cannot  claim  inmiunity  from  legislation  di- 
rected to  that  end,  simply  because  he  is  a  member  of  a  body 
which  does  not  owe  its  existence  to  Congress,  and  with  whose 
constitutional  functions  there  can  be  no  interference.  If  that 
which  is  enacted  in  the  form  of  a  statute  is  within  the  general 
sphere  of  legitimate  legislative,  as  distinguished  from  executive 
and  judicial,  action,  and  not  forbidden  by  the  Constitution,  it 
is  the  supreme  law  of  the  land — ^supreme  over  all  in  public  sta- 
tions as  well  as  over  all  the  people.  "  No  man  in  this  country, " 
this  court  has  said,  "is  so  high  that  he  is  above  the  law.  No 
officer  of  the  law  may  set  that  law  at  defiance  with  impunity. 
All  the  officers  of  the  Government,  from  the  highest  to  the  low- 
est, are  creatures  of  the  law,  and  are  bound  to  obey  it. ''  United 
States  V.  Lee,  106  U.  S.  196,  220.  Nothing  in  the  relations  ex- 
isting between  a  Senator,  Representative  or  Delegate  in  Con- 
gress and  the  public  matters  with  which,  under  the  Constitu- 
tion, they  are  respectively  connected  from  time  to  time, 
can  exempt  them  from  the  rule  of  conduct  prescribed 
by  section  1782.  The  enforcement  of  that  rule  will  not 
impair  or  disturb  those  relations  or  cripple  the  power  of 
Senators,  Representatives  or    Delegates   to  meet  all  rightful 
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or  appropriate   demands  made  upon  them  as    public  serv- 
ants. 

Allusion  has  been  made  to  that  part  of  the  judgment  declar- 
ing that  the  accused,  by  his  conviction,  "is  rendered  forever 
hereafter  incapable  of  holding  any  office  of  honor,  trust  or  profit 
under  the  Government  of  the  United  States. "  That  judgment, 
it  is  argued,  is  inconsistent  with  the  constitutional  right  of  a 
Senator  to  hold  his  place  for  the  full  term  for  which  he  was 
elected,  and  operates  of  its  own  force  to  exclude  a  convicted 
Senator  from  the  Senate,  although  that  body  alone  has  the 
power  to  expel  its  members.  We  answer  that  the  above  words, 
in  the  concluding  part  of  the  judgment  of  conviction,  do  noth- 
ing more  than  declare  or  recite  what,  in  the  opinion  of  the  trial 
court,  is  the  legal  effect  attending  or  following  a  conviction 
under  the  statute.  They  might  well  have  been  omitted  from 
the  judgment.  By  its  own  force,  without  the  aid  of  such  words 
in  the  judgment,  the  statute  makes  one  convicted  under  it  in- 
capable forever  thereafter  of  holding  any  office  of  honor,  trust 
or  profit  under  the  Grovernment  of  the  United  States.  But  the 
final  judgment  of  conviction  did  not  operate,  ipso  facto,  to  va- 
cate the  seat  of  the  convicted  Senator,  nor  compel  the  Senate 
to  expel  him  or  to  regard  him  as  expelled  by  force  alone  of  the 
judgment.  The  seat  into  which  he  was  originally  inducted  as 
a  Senator  from  Kansas  could  only  become  vacant  by  his  death, 
or  by  expiration  of  his  term  of  office,  or  by  some  direct  action 
on  the  part  of  the  Senate  in  the  exercise  of  its  constitutional 
powers.  This  must  be  so  for  the  further  reason  that  the  dec- 
laration in  section  1782,  that  any  one  convicted  under  its  pro- 
visions shall  be  incapable  of  holding  any  office  of  honor,  trust 
or  profit  ''under  the  Government  of  the  United  States"  refers 
only  to  officers  created  by  or  existing  under  the  direct  authority 
of  the  National  Government  as  organized  under  the  Constitu- 
tion, and  not  to  offices  the  appointments  to  which  are  made 
by  the  States,  acting  separately,  albeit  proceeding,  in  respect 
of  such  appointments,  under  the  sanction  of  that  instrument.. 
While  the  Senate,  as  a  branch  of  the  Legislative  Department, 
VOL.  ecu— 24 
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owes  its  existence  to  the  Constitution,  and  participates  in  pass- 
ing laws  that  concern  the  entire  country,  its  members  are 
chosen  by  state  legislatures,  and  cannot  properly  be  said  to 
hold  their  places  "  under  the  Government  of  the  United  States. " 

We  are  of  opinion  that  section  1782  does  not  by  its  necessary 
operation  impinge  upon  the  authority  or  powers  of  the  Senate 
of  the  United  States,  nor  interfere  with  the  legitimate  functions, 
privileges  or  rights  of  Senators. 

2.  It  is  next  contended  that  the  indictment  does  not  present 
the  case  of  a  proceeding,  matter  or  thing  in  which,  within  the 
meaning  of  the  statute,  the  United  States  was  a  party  or  inter- 
ested, nor  adequately  state  the  facts  constituting  the  ofTense. 
These  objections  are,  we  think,  without  merit.  Our  reading  of 
the  statute  and  the  indictment  leads  to  the  opposite  conclusion. 

The  statute  makes  it  an  offense  for  a  Senator,  after  his  elec- 
tion, and  during  his  continuance  in  office,  to  receive  or  agree 
to  receive  compensation,  in  any  form,  from  any  person,  in  re- 
lation to  a  proceeding,  matter  or  thing  before  a  Department, 
in  which  the  United  States  is  a  party,  or  directly  or  indirectly 
interested.  The  scope  of  the  statute  is,  in  our  judgment,  most 
manifest,  and  the  nature  of  the  offense  denounced  cannot  well 
be  made  clearer  than  it  has  been  made  by  the  words  used  to 
express  the  legislative  intent.  The  business  in  respect  of  which 
the  accused  is  charged  to  have  both  agreed  to  receive,  and  to 
have  received,  compensation,  was  plainly  a  proceeding  or  mat- 
ter in  which  the  United  States  was  interested.  That  such  pro- 
ceeding or  matter  involved  the  pecuniary  interests  of  the  de- 
fendant's client  is  not  denied.  That  it  also  involved  the  use 
of  the  property  as  well  as  postal  facilities  furnished  by  the 
United  States  for  carrying  and  transporting  mail  matter  must 
also  be  admitted.  What  the  Post  Office  Department  aimed  to 
do  in  the  execution  of  the  acts  of  Congress  and  the  regulations 
established  under  those  acts  was  to  protect  the  mails  of  the 
United  States  from  being  used,  in  violation  of  law,  to  promote 
schemes  for  obtaining  money  and  property  by  means  of  false 
and  fraudulent  pretenses,  representations  and  promises.    That 


Digitized 


by  Google 


BURTON  V.  UNITED  STATES.  371 

202  U.  S.  Opinion  of  the  Court. 

statute  has  its  sanction  in  the  power  of  the  United  States,  by 
legislation,  to  designate  what  may  be  carried  in  the  mails  and 
what  must  be  excluded  therefrom;  such  designation  and  ex- 
clusion to  be,  however,  consistent  with  the  rights  of  the  people 
as  reserved  by  the  Constitution.  Ex  parte  Jackson^  96  U.  S. 
727,  732;  In  re  Rapier,  143  U.  S.  110;  School  of  Magnetic  Heal- 
ing V.  McAnnvlty,  187  U.  S.  94;  Public  Clearing  House  v.  Coyne, 
194  U.  S.  497,  508.  In  the  proceeding,  matter  and  thing  be- 
fore the  Department,  with  which  the  defendant  was  connected 
as  an  attorney  for  a  corporation  immediately  concerned  in  the 
result,  the  Postmaster  General  represented  the  United  States, 
and,  in  the  discharge  of  his  official  duties,  sought  to  enforce  a 
law  of  the  United  States.  The  United  States  was  the  real  party 
in  interest  on  one  side,  while  the  Rialto  Company  was  the  real 
party  in  interest  on  the  other  side.  If  the  Postmaster  General 
did  not  represent  the  United  States,  whom  did  he  represent? 
The  word  "interested''  has  different  meanings,  as  can  be  read- 
ily ascertained  by  examining  books  and  the  adjudged  cases. 
4  Words  and  Phrases  Judicially  Defined,  3692;  Stroud's  Judi- 
cial Dictionary,  399.  But  its  meaning  here  is  to  be  ascertained 
by  considering  the  subject  matter  of  the  statute  in  which  the 
word  appears.  And  it  is,  we  think,  a  mistake  to  say  that  the 
United  States  was  not  interested,  directly  or  indirectly,  in  pro- 
tecting its  property,  that  is,  its  mails  and  postal  facilities, 
against  improper  and  illegal  use,  and  in  the  enforcement, 
through  the  agency  of  one  of  its  Departments,  of  a  statute 
regulating  such  use.  It  would  give  too  narrow  an  interpreta- 
tion to  the  statute  to  hold  that  the  United  States  was  not  in- 
terested, directly  or  indirectly,  in  a  proceeding  in  the  Depart- 
ment having  such  objects  in  view.  It  is  true  the  business 
before  the  Post  Office  Department  in  which  the  Rialto  Com- 
pany was  concerned  did  not  assume  the  form  of  a  suit  in  which 
there  were  parties  according  to  the  technical  rules  of  pleading. 
But  it  was,  nevertheless,  in  a  substantial  sense,  a  proceeding, 
matter  or  thing  before  an  executive  Department  in  which  both 
the  United  States  and  the  Rialto  Company  were  interested. 
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It  is  said  that,  within  the  meaning  of  the  statute,  the  United 
States  is  not  interested  in  any  proceeding  or  matter  pending 
before  an  executive  Department,  imless  it  has  a  direct  moneyed 
or  pecuniary  interest  in  the  result,  lender  this  view,  Senators, 
Representatives  and  Delegates  in  Congress,  who  are  members 
of  the  bar,  may  regularly  practice  their  profession  for  compen- 
sation before  the  executive  Defmrtments  in  proceedings,  which 
if  not  directly  involving  the  pecuniary  interests  of  the  United 
States,  yet  involve  substantial  pecuniary  interests  for  their 
clients  as  well  as  the  enforcement  of  the  laws  of  the  United 
States  enacted  for  the  protection  of  the  rights  of  the  public. 
Such  a  view  rests  upon  an  interpretation  of  the  statute  which 
is  wholly  inadmissible.  In  our  opinion,  section  1782  excludes 
the  possibility  of  such  a  condition  of  things,  and  makes  it  illegal 
for  Senators,  Representatives  or  Delegates  to  receive  or  agree 
to  receive  compensation  for  such  services..  We  may  add  that 
the  judgment  in  Burton  v.  United  States^  196  U.  S.  283,  pro- 
ceeded upon  the  ground  that  the  case  then  made — ^and  the 
present  case,  as  to  the  facts,  is  much  stronger  against  the  de- 
fendant— was  embraced  by  the  statute. 

It  is  equally  true  that  the  accused  was  informed  with  rea- 
sonable certainty  by  the  indictment  of  the  nature  and  cause  of 
the  accusation  against  him — the  two  counts  hereinbefore  given 
at  large,  and  upon  which  sentences  were  pronounced,  being  as 
full  as  any  of  the  others.  The  averments  of  the  indictment 
were  sufficient  to  enable  the  defendant  to  prepare  his  defense, 
and  in  the  event  of  acquittal  or  conviction  the  judgment  could 
have  been  pleaded  in  bar  of  a  second  prosecution  for  the  same 
offense.  The  accused  was  not  entitled  to  more,  nor  could  he 
demand  that  all  the  special  or  particular  means  employed  in 
the  conmiission  of  the  offense  should  be  more  fully  set  out  in 
the  indictment.  The  words  of  the  indictment  directly  and 
without  ambiguity  disclosed  all  the  elements  essential  to  the 
commission  of  the  offense  charged,  and,  therefore,  within  the 
meaning  of  the  Constitution  and  according  to  the  rules  of  plead- 
ing, the  defendant  was  informed  of  the  nature  and  cause  of  the 
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accusation  against  him.  United  States  v.  Simmons,  96  U.  S. 
360,  362;  United  States  v.  Carll,  105  U.  S.  611;  Blitz  v.  United 
States,  153  U.  S.  308,  315. 

3.  It  is  insisted,  however,  that  the  court  below  erred  in  not 
directing  the  jury  to  acquit  the  (iefendant;  in  other  words,  that 
the  evidence  in  support  of  the  indictment  was  so  meager  that 
the  jury  could  not  properly  have  found  him  guilty  of  any  of- 
fense. We  cannot  assent  to  this  view.  There  was  beyond 
question  evidence  tending  to  establish  on  one  side  the  defend-^ 
ant's  guilt  of  the  charges  preferred  against  him;  on  the  other 
side,  his  innocence  of  those  charges.  It  will  serve  no  useful 
purpose  to  set  out  all  the  testimony.  It  is  sufficient  to  say 
that  the  whole  evidence  has  Ix^en  subjected  to  the  most  careful 
scrutiny,  and  our  conclusion  is  that  the  trial  court  was  not 
authorized  to  take  the  case  from  the  jury  and  direct  a  verdict 
of  not  guilty.  That  course  could  not  have  been  pursued  con- 
sistently with  the  principles  that  underlie  the  system  of  trial 
by  jury.  The  case  was  preeminently  one  for  the  determination 
of  a  jury.  It  was  for  the  jury  to  pass  upon  the  facts;  and  as 
there  was  sufficient  evidence  to  go  to  the  jury,  tliis  court  will 
not  weigh  the  facts,  and  determine  the  guilt  or  innocence  of 
the  accused  by  the  mere  preponderance  of  evidence,  but  will 
limit  its  decision  to  questions  of  law.  In  its  charge  to  the  jury 
the  Circuit  Court  held  the  scales  of  justice  in  even  balance, 
saying  all  that  was  necessary  to  guard  the  rights  of  the  accused. 
Nothing  seems  to  have  been  omitted  that  ought  to  have  been 
said  nor  anything  said  that  was  not  entirely  appropriate. 
Upon  the  general  question  of  guilt  or  innocence  and  as  to  the 
rules  by  which  the  jury  should  be  guided  in  their  consideration 
of  the  case,  the  Circuit  Court,  in  substance,  said  that  the  in- 
dictment was  not  evidence  in  any  sense,  but  only  an  accusation 
which  it  was  inciunbent  upon  the  Government  to  sustain 
by  proof  establishing  guilt  beyond  a  reasonable  doubt;  that  the 
presumption  of  law  was  that  he  was  innocent  of  the  accusation 
as  a  whole  and  as  to  every  material  element  of  it,  and  that  such 
presumption  abided  with  him  from  the  beginning  to  the  end  of 
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the  trial,  and  required,  at  the  hands  of  the  jury,  an  acquittal, 
unless  a  careful,  intelligent,  fair  consideration  of  the  whole  evi- 
dence, attended  by  the  presumption  of  innocence,  produced  in 
the  mind,  beyond  a  reasonable  doubt,  the  conviction  that  the 
defendant  was  guilty;  and  that  they,  the  jury,  were  the  sole 
judges  of  the  credibility  of  the  witnesses  and  of  the  weight  to 
be  attached  to  their  testimony. 

The  Circuit  Court  was  equally  direct  and  impartial  in  what 
it  said  in  relation  to  the  particular  issues  of  fact  raised  by  the 
indictment  and  evidence.  After  explaining  the  nature  of  the 
proceeding  before  the  Post  Office  Department,  in  respect  of 
which,  the  indictment  alleged,  the  defendant  acted  as  counsel 
for  the  Rialto  Company,  for  compensation  received  and  to  be 
received,  and  after  referring,  with  some  fulness,  to  the  specific 
charges  in  the  several  counts,  the  court  called  attention  to  the 
questions  that  were  common  to  all  the  counts.  It  said  to  the 
jury:  "Was  the  defendant  a  Senator  of  the  United  States  for 
the  State  of  Kansas  during  the  times  covered  by  the  transac- 
tions imder  investigation?  It  is  admitted  that  he  was,  and 
therefore  you  will  have  no  difficulty  in  determining  that.  Was 
the  Rialto  Grain  and  Securities  Company  an  existing  corpora- 
tion carrying  on  business  of  the  character  described  during  the 
times  covered  by  the  transactions  under  investigation?  There 
was  proof  that  it  was,  and  no  proof  to  the  contrary,  so  you  will 
have  no  difficulty  with  that.  Was  a  proceeding  pending  before 
the  Post  Office  Department  from  November  18,  1902,  to 
March  26,  1903,  to  determine  whether  or  not  a  fraud  order 
should  be  issued  against  that  company?  If  the  evidence  shows 
that  the  officers  of  the  Post  Office  Department,  at  the  instance 
of  private  individuals  or  otherwise,  had  before  that  time  set 
on  foot  an  inquiry  to  determine  whether  or  not  satisfactory 
evidence  existed  that  the  Rialto  Grain  and  Securities  Company 
was  engaged  in  conducting  a  scheme  or  device  for  obtaining 
money  through  the  mails  by  means  of  false  or  fraudulent  pre- 
tenses, representations  or  promises,  as  charged  in  the  indict- 
ment; and  if  the  evidence  further  shows  that  that  inquiry  had 
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not  been  concluded,  and  was,  during  the  period  named,  in  the 
charge  of  any  of  the  officers  of  the  Post  Office  Department  then 
charged  with  the  performance  of  any  duty  in  respect  of  such 
inquiry — then  I  charge  you  that  there  was  such  a  pending  pro- 
ceeding before  the  Post  Office  Department,  as  described  in  the 
indictment,  and  is  referred  to  in  the  statutes  before  mentioned; 
and  also  that  it  was  a  proceeding  in  which  the  United  States 
was  both  directly  and  indirectly  interested. " 

It  then  called  the  attention  of  the  jury  to  the  particular 
o/)unts  charging  the  defendant  with  having  agreed  with  the 
Rialto  Company  to  receive  a  stated  compensation  for  services 
to  be  rendered  in  the  proceeding  before  named.  Touching 
those  counts,  the  court  said:  *'  Did  he  make  such  an  agreement? 
That  he  made  an  agreement  of  some  character  to  act  as  counsel 
for  that  company  for  a  stated  compensation  is  conceded.  The 
real  question  is  whether  that  agreement  included,  among  other 
matters  in  relation  to  which  he  was  to  serve  the  company,  the 
proceeding  in  the  Post  Office  Department  before  named.  Upon 
that  question  the  evidence  is  confficting,  and  it  is  your  duty  to 
weigh  the  evidence  and  determine  the  truth.  If,  among  other 
things,  it  was  intended  by  the  defendant  and  the  Rialto  Grain 
and  Securities  Company  in  making  the  agreement  that  he 
would,  in  part  consideration  for  the  compensation  he  was  to 
receive,  appear  as  agent  or  attorney  of  such  company  before 
the  Post  Office  Department,  or  any  of  its  officers  charged  with 
any  duty  or  having  any  authority  over  such  fraud  order  pro- 
ceeding, for  the  purpose  or  with  the  intent  of  influencing  or 
obtaining  action  on  their  part  favorable  to  such  company  in 
said  proceeding,  whether  by  way  of  stopping  the  investigation 
or  ultimately  preventing  the  issuance  of  a  fraud  order:  then 
I  charge  you  that  the  agreement  of  the  defendant  was  viola- 
tive of  the  statute;  otherwise  it  was  not.  The  offense  pre- 
scribed in  the  statute  consists  in  the  agreement  to  receive  com- 
pensation for  the  rendition  of  such  services.  The  mere 
agreement  to  render  the  services  is  not  an  offense.  It  is  the 
agreement  to  receive  compensation  for  the  rendering  of  them 
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which  constitutes  the  offense.  It  should  be  carefully  observed 
that  the  actual  rendition  of  services  is  not  a  necessary  ele- 
ment of  this  offense.  The  offense  is  complete  and  the  defend- 
ant's guilt  is  established  if  the  evidence  shows  that  he  made  an 
a^-eement  to  render  such  services  for  compensation.  ^' 

Coming  then  to  the  questions  referring  exclusively  to  the 
counts  charging  defendant  with  having  received  from  the  Rialto 
Company  compensation  for  services  rendered  by  him  to  it,  the 
court  said  to  the  jury:  "Did  he  render  any  service  for  the 
Rialto  Grain  and  Securities  Company  before  the  Post  Office 
Department  in  the  proceeding  named?  On  that  question  I 
charge  you  that  if  he  appeared  as  agent  or  attorney  of  such 
company  before  the  Post  Office  Department,  or  any  of  its  of- 
ficers charged  with  any  duty  or  having  any  authority  over  such 
fraud  order  proceeding,  for  the  purpose  or  with  the  intent  of 
influencing  or  obtaining  action  on  their  part  favorable  to  such 
company  in  said  proceeding,  and  did  then,  by  any  statement 
or  representation  respecting  the  business  in  which  that  com- 
pany was  engaged,  or  the  manner  in  which  it  was  conducting 
such  biisiness,  endeavor  to  obtain  any  action  favorable  to  such 
company  on  the  part  of  the  Post  Office  Department,  or  any  of 
its  officers,  in  such  fraud  order  proceeding,  then  he  rendered 
service  for  said  company  within  the  meaning  of  the  statute. 
And  I  further  charge  you  that  if  he  appeared  as  agent  or  at- 
torney of  such  company  before  the  Post  Office  Department, 
or  any  of  its  officers  charged  with  any  duty  or  having  any 
authority  over  such  fraud  order  proceeding,  for  the  purpose  or 
with  the  intent  of  influencing  them  in  respect  to  their  action 
in  said  proceeding,  and  did  then  arrange  with  the  Department, 
or  any  of  its  officers,  that  a  hearing  should  be  had  in  respect 
of  such  matter,  and  then  also  assured  the  Department,  or  any 
of  its  officers,  that  it  was  the  purpose  of  said  company  to  com- 
ply strictly  with  the  law,  and  then  also  arranged  that  no  action 
should  be  taken  against  said  company  in  said  proceeding  with- 
out his  being  first  notified  thereof,  that  would  constitute  serv- 
ices within  the  meaning  of  the  statute.    Did  he,  at  St.  Louis, 
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Missouri,  on  the  twenty-sixth  day  of  March,  1903,  receive  from 
the  Rialto  Grain  and  Securities  Company  any  pa3rment  of 
money  as  compensation  for  such  services?  "  Here  the  court 
gave  instructions,  seven  in  number,  asked  by  the  defendant. 
They  were  not  objected  to  by  the  Government  and  need  not 
be  set  out. 

4.  Another  point  made  by  the  defendant  is  that  he  could  not 
legally  be  indicted  for  two  separate  offenses,  one  for  agreeing 
to  receive  eonipensatioii  in  violation  of  the  statute,  and  the 
other  for  receiving  such  compensation.  This  is  an  erroneous 
interpretation  of  the  statute,  and  does  violence  to  its  words. 
It  was  certainly  competent  for  Congress  to  make  the  agreement 
to  receive,  as  well  as  the  receiving  of,  the  forbidden  compen- 
sation separate,  distinct  offenses.  The  statute,  in  apt  words, 
expresses  that  thought  by  saying:  "  No  Senator  .  .  .  shall 
receive  or  agree  to  receive  any  compensation  whatever,  di- 
rectly or  indirectly,  for  any  services  rendered  or  to  be  ren- 
dered," etc.  There  might  be  an  agreement  to  receive  com- 
pensation for  services  to  be  rendered  without  any  compensation 
ever  being  in  fact  made,  and  yet  that  agreement  would  be 
covered  by  the  statute  as  an  offense.  Or,  compensation  might 
be  received  for  the  forbidden  services  without  any  previous 
agreement,  and  yet  the  statute  would  be  violated.  In  this 
case,  the  subject  matter  of  the  sixth  count,  which  charged  an 
agreement  to  receive  $2,500,  was  more  extensive  than  that 
charged  in  the  seventh  count,  which  alleged  the  receipt  of  $500. 
But  Congress  intended  to  place  its  condemnation  upon  each 
distinct,  separate  part  of  every  transaction  coming  within  the 
mischiefs  intended  to  be  reached  and  remedied.  Therefore  an 
agreement  to  receive  compensation  was  made  an  offense.  So 
the  receiving  of  compensation  in  violation  of  the  statute, 
whether  pursuant  to  a  previous  agreement  or  not,  was  made 
another  and  separate  offense.  There  is,  in  our  judgment,  no 
escape  from  this  interpretation  consistently  with  the  estab- 
lished rule  that  the  intention  of  the  legislature  must  govern 
in  the  interpretation  of  a  statute.    "It  is  the  legislature,  not 
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the  court,  which  is  to  define  a  crimj,  and  ordain  its  punish- 
ment/' United  States  v.  WiUberger,  5  Wheat.  76,  95;  Hach- 
feld  &  Co.  V.  UnUed  States,  197  U.  S.  442,  450. 

5.  The  defendant  invokes  the  protection  of  that  clause  of  the 
Constitution  of  the  United  States  which  declares  that  no  per- 
son "shall  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb.'*    The  question  arose  in  this  way. 

The  first  and  second  counts  of  the  indictment  in  the  former 
case  charged  that  the  defendant,  in  violation  of  the  statute, 
and  on  March  26,  1903,  unlawfully,  knowingly,  wilfully  and 
corruptly  took,  accepted  and  received  $500  "from  the  Rialto 
Grain  and  Securities  Company,'*  for  services  rendered  in  its 
behalf  in  a  matter  before  the  Post  Office  Department  in  which 
the  United  States  was  interested.  Those  two  counts  differed 
only  as  to  the  interest,  whether  direct  or  indirect,  of  the  United 
States  in  that  matter.  The  third  count  in  the  former  indict- 
ment charged  that  on  March  26,  1903,  the  defendant  unlaw- 
fully, knowingly,  wilfully  and  corruptly  took,  accepted  and 
received  $500  "from  one  W.  D.  Mahaney,'*  (described  as  an 
officer  and  employ^  of  the  Rialto  Company,)  as  compensation 
for  services  rendered  by  defendant  to  that  company  in  a  mat- 
ter before  the  Post  Office  Department  in  which  the  United 
States  was  dkectly  interested.  The  jury  in  the  former  case 
convicted  the  defendant  on  the  first  and  second  counts  and 
acquitted  him  on  the  third  count;  in  other  words,  they  found, 
in  effect,  that  he  received  money  from  the  company,  but  not 
from  Mahaney.  Upon  writ  of  error  sued  out  by  defendant  this 
court  reversed  the  judgment  and  sent  the  case  back  with  di- 
rections for  a  new  trial.  Whether  that  reversal,  upon  defend- 
ant's own  writ  of  error,  had  the  effect,  within  the  principle  of 
Trano  v.  United  States,  199  U.  S.  521,  to  take  from  him  the 
benefit  of  his  acquittal  on  the  third  count  in  the  former  case, 
we  need  not  decide.  It  may  be  assumed,  for  the  piu-poees  of 
this  discussion,  that  it  did  not. 

The  defendant  pleaded  the  judgment  of  acquittal  on  the 
third  count  in  the  former  indictment  in  bar  of  this  prosecution 
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as  based  on  the  third  ai^d  seventh  counts  in  the  present  in- 
dictment. In  its  answer  to  that  plea  the  Grovemment  alleged 
that  while  the  third  and  seventh  counts  of  the  present  indict- 
ment are  identical  in  legal  effect  with  counts  one  and  two  of 
the  former  indictment,  "the  offense  charged  against  the  de- 
fendant in  said  counts  three  and  seven  of  the  indictment  herein 
is  not  identical  in  legal  effect  with  said  count  three  of  said 
original  indictment/'  The  defendant,  as  we  have  seen,  de- 
murred to  the  answer.  The  demurrer  having  been  overruled, 
and  the  defendant  declining  to  plead  further,  the  plea  in  bar 
was  overruled  and  denied. 

As  no  issue  was  taken  upon  the  answer,  by  replication,  the 
question  presented  is  whether,  upon  the  face  of  the  record,  as 
matter  of  law  simply,  the  offense  charged  in  the  thurd  and 
seventh  counts  of  the  present  indictment  is  the  same  as  that 
charged  in  the  third  count  of  the  former  indictment.  This 
question  must  be  answered  in  the  negative,  unless  the  charge, 
in  the  present  indictment,  that  the  money  in  question  was 
received  by  the  defendant  "from  the  Rialto  Grain  and  Securi- 
ties Cbmpany ''  is  the  same,  in  law,  as  the  charge,  in  the  former 
indictment,  that  he  received  it  "from- one  W.  D.  Mahaney," 
mentioned  as  an  officer  and  employ^  of  the  Rialto  Grain  and 
Securities  Company.  We  could  not  so  hold,  for  the  reason  that 
the  two  charges  do  not  necessarily  import,  in  law,  the  same 
thing.  The  only  support  for  the  contrary  view  is  found  in  the 
words,  added  after  Mahaney's  name,  describing  him  to  be  an 
officer  and  employ^  of  the  Rialto  Company.  But  those  words 
are  to  be  taken  only  as  descriptive  of  the  person  or  as  iden- 
tifying the  person  from  whom,  it  was  charged,  the  defendant, 
in  fact,  received  the  money.  It  was  not  alleged  in  the  former 
indictment  that  Mahaney  paid  the  money  to  the  defendant  in 
behalf  of  or  by  direction  of  the  company.  This  distinction 
was  manifestly  in  the  mind  of  the  jury  in  the  former  case;  for, 
while  they  found  the  defendant  guilty  of  having  received  for- 
bidden compensation  from  the  company,  they  found  him  not 
guilty  of  having  received  such  compensation  from  Mahaney. 
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The  defendant  may  have  received  such  compensation  from 
Mahaney,  but  it  may  not  have  been  paid  by  direction  of  the 
company.  So,  in  a  legal  sense,  it  may  have  been  received  from 
the  company,  although  paid  by  the  hands  of  Mahaney.  It 
cannot  be  held  otherwise,  as  matter  of  law,  upon  the  face  of 
the  two  indictments,  apart  from  any  evidence.  And  there  was 
no  evidence  in  support  of  the  plea  or  in  refutation  of  the  an- 
swer. The  defendant  simply  demurred  to  the  answer,  thereby 
admitting  its  averments  of  fact;  and,  without  a  replication, 
and  without  any  evidence,  rested  his  defense  of  former  jeop- 
ardy upon  the  face  of  the  two  indictments.  As  the  effect  of 
the  reversal  of  the  judgment  in  the  former  case  was  to  set 
aside  the  judgment  of  conviction  on  the  first  and  second  counts 
of  the  original  indictment,  the  way  was  opened  for  another  trial 
on  those  counts.  But  the  Grovemment  elected  not  to  proceed 
under  that  indictment,  but  to  have  a  new  one  embodying  the 
same  charge  as  to  the  $500  that  was  made  in  the  former  case. 
Its  right  to  adopt  that  course  cannot  be  questioned.  In  oiu* 
judgment,  the  defendant  cannot  plead  his  acquittal  upon  the 
charge  of  having  received  forbidden  compensation  from  Ma- 
haney in  bar  of  a  prosecution  upon  the  charge  of  having  re- 
ceived such  compensation  from  the  company.  A  plea  of  autre- 
fois  acquit  must  be  upon  a  prosecution  for  the  same  identical 
offense.  4  Bl.  336.  It  must  appear  that  the  offense  charged, 
using  the  words  of  Chief  Justice  Shaw,  "was  the  same  in  law 
and  in  fact.  The  plea  will  be  vicious,  if  the  offenses  charged 
in  the  two  indictments  be  perfectly  distinct  in  point  of  law, 
however  nearly  they  may  he  connected  in  fact.^*  Commonwealth 
V.  Roby,  12  Pick.  496,  504.  Looking,  as  we  must,  only  at  the 
face  of  the  original  and  the  present  indictments,  the  two 
charges  must  be  regarded  as  separate  and  distinct.  The  plea 
of  former  jeopardy  in  this  case  presents  a  technical  defense, 
and  cannot  be  allowed  for  the  reason  that  the  offense  of  which 
the  defendant  was  heretofore  acquitted  does  not  plainly  ap- 
pear, as  matter  of  law,  upon  the  face  of  the  record,  to  be  iden- 
tical with  the  one  of  which  he  has  been  convicted  in  this  case. 
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If,  at  the  trial  below,  under  the  present  mdictment,  proof  had 
been  made  that  the  $500  was  paid  by  Mahaney,  and  that  he 
was  an  officer  and  employ6  of  the  Rialto  Company — if  the 
proof  had  gone  no  farther — the  jury  would  not  have  been  au- 
thorized to  find  that  the  money  was  received  from  the  company; 
whereas,  the  same  proof  would  have  sustained  the  charge  in 
the  third  count  of  the  original  indictment.  This  shows  that 
the  two  charges  were  not  identical,  in  law,  and  that  the  same 
evidence  would  not  have  sustained  each.  It  is  well  settled 
that  "the  jeopardy  is  not  the  same  when  the  two  indictments 
are  so  diverse  as  to  preclude  the  same  evidence  from  sustain- 
ing both.''  1  Bishop's  Crim.  Law,  §  1051 ;  Wilson  v,  State,  24 
Connecticut,  57,  63,  64.  For  these  reasons  we  hold  that  the 
court  below  properly  sustained  the  answer  to  the  {)lea  and,  the 
defendant  not  pleading  further,  the  plea  in  bar  was  properly 
overruled  and  denied. 

6.  An  important  point  remains  to  be  considered.  It  relates 
to  the  jurisdiction  of  the  court  below  to  try  the  defendant  for 
the  crime  alleged.  ^ 

The  Constitution  requires  that  the  trial  of  all  crimes  against 
the  United  States  shall  be  held  in  the  State  and  the  District 
where  sueh  crimes  shall  have  been  committed.  Const.  Art.  3, 
§  2,  Sixth  Amendment.  The  contention  of  the  accused  Is  that 
in  no  view  of  the  evidence  can  he  be  said  to  have  committed 
any  offense  in  the  State  of  Missouri;  consequently,  the  Fed- 
eral court,  holden  at  St.  I^ouis,  was  without  jurisdiction,  under 
the  Constitution,  to  try  him.  The  contention  of  the  CJovern- 
ment  is  that  the  alleged  offense  was  conunitted  at  St.  Louis, 
and  that  it  was  proper  to  try  the  defendant  in  the  District  em- 
bracing that  city. 

The  Circuit  Court  thus  instructed  the  jury:  "If  there  was 
an  agreement  on  the  part  of  the  defendant  to  receive  compen- 
sation for  services  to  be  rendered  by  him  in  such  a  fraud  order 
proceeding,  was  the  agreement  made  within  the  jurisdiction  of 
this  court — in  other  words,  was  it  made  in  St.  Louis,  Missouri? 
Upon  this  question  I  charge  you  that  if  such  an  agreement  was 
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negotiated  or  tentatively  affected  at  some  other  place,  but  with 
the  understanding  on  the  part  of  the  defendant  that  it  should 
be  communicated  to  the  Rialto  Grain  and  Securities  Company 
at  St.  Ijouis,  Missouri,  to  be  there  accepted  or  ratified  by  that 
company  before  it  should  become  effective,  and  if  thereafter, 
in  pursuance  of  such  understanding  the  proposed  or  tentative 
agreement  was  communicated  to  the  Rialto  Grain  and  Securi- 
ties (hmpsLtiy  at  St.  Louis,  Missoiui,  and  was  there  accepted 
and  ratified  by  that  company  without  any  change  in  its  terms, 
then  the  agreement  was  made  at  St.  Louis,  Missouri,  and  within 
the  jurisdiction  of  this  court.  The  fact  that  the  defendant  was 
notified  of  such  acceptance  or  ratification  by  telegram  or  letter 
sent  to  him  at  Washington  would  not  alter  this  result,  if  the 
circumstances  under  which  the  negotiations  were  had  and  the 
tentative  agreement  was  made  were  such  that  it  can  be  rea- 
sonably inferred  that  he  contemplated  and  assented  to  notice 
of  the  acceptance  of  his  proposition  being  conununicated  to 
him  through  that  medium. " 

The  jury  found  that  the  alleged  agreement  was  consum- 
mated, that  is,  completed,  at  St.  Louis.  This  finding  was 
clearly  justified  by  the  evidence.  There  was  proof  that  on  the 
seventeenth  day  of  November,  1902,  the  general  counsel  of  the 
Rialto  Company — while  he  and  the  accused  were  in  Illinois 
traveling  together  from  St.  Louis  to  Chicago — explained  to 
the  latter  the  affairs  and  condition  of  the  company  and  invited 
the  defendant  to  become  counsel  with  him  for  the  company; 
that,  as  the  result  of  that  conference  and  invitation,  the  de- 
fendant, being  in  Illinois  at  the  time,  proposed  or  offered  to 
become  such  counsel  on  the  basis  of  an  employment  for  not 
less  than  five  months  at  a  monthly  salary  of  $500;  that  he  was 
then  informed  that  only  the  company  could  conclude  an  ar- 
rangement as  to  compensation;  that  he  contemplated,  at  the 
time,  that  his  offer  as  to  employment  and  compensation  would 
be  submitted  for  him  to  the  company  at  St.  Louis;  that  upon 
the  return  of  the  company's  coimsel  to  St.  Louis  on  the  morn- 
ing of  November  18,  1902,  he  at  once  communicated  to  the 
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Rialto  company,  at  that  city,  the  above  offer  or  proposal  of 
the  defendant;  that  the  company  promptly  accepted  the  offer, 
of  which  fact  the  defendant  was  immediately  informed  by  tele- 
gram of  November  18,  1902,  sent  from  St.  Louis,  and  addressed 
to  him  at  Washington,  by  the  representative  of  the  company; 
that  such  acceptance  was  confirmed  by  a  letter  written  and 
duly  mailed  at  St.  Louis  on  the  same  day,  in  which  letter  coun- 
sel, speaking  for  the  company,  said:  ''I  hope  you  received  my 
message  to  the  effect  that  this  company  accepts  your  terms  to 
act  as  counsel  at  a  salary  of  $500  per  month,  and  service  to 
begin  immediately,  that  is,  of  this  date,  November  18,  1902;  " 
that  iftider  date  of  November  20,  1902,  by  letter  addressed  to 
the  Rialto  counsel  at  St.  Louis,  the  defendant  acknowledged 
receipt  by  due  course  of  mail  of  the  above  letter  of  November  18, 
and  stated  that  he  had  called  that  morning  at  the  Department, 
on  behalf  of  the  company,  and  had  found  that  two  complaints 
had  been  filed  there  against  it,  which  had  been  sent  out  on 
November  7  for  investigation;  that  the  letter  last  referred  to 
thus  concluded:  "I  have  arranged  with  the  Department  to 
be  advised  in  case  any  complaints  are  made  against  your  com- 
pany, and  have  arranged  for  a  hearing  if  any  hearing  should 
become  necessary.  I  have  assm^d  the  Department  that  it  is 
the  purpose  of  your  company  to  comply  strictly  with  the  law, 
and  that  it  is  your  desire  to  remain  at  all  times  in  perfect  har- 
mony with  the  Department.  No  action  of  any  kind  will  be 
taken  against  you  without  my  first  being  notified,  and  every 
opportunity  for  a  full  explanation  or  hearing  will  be  had.  In 
return,  if  agreeable,  you  may  make  remittance  for  my  first 
month's  pay. " 

The  evidence  further  tended  to  show  that  during  the  five 
months  following  the  acceptance  of  his  offer  at  St.  Louis, 
the  defendant  acted  as  counsel  for  the  Rialto  Company 
before  the  Post  Office  Department  when  requested  or  when  it 
was  necessary,  and  received  from  the  company  a  salary  of  $500 
per  month  for  his  services  to  it — the  salary  for  each  of  the  first 
four  months  being  paid  by  the  company's  check,  drawn  at 
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St.  Louis  upon  a  St.  Louis  bank  and  made  payable  to  the  de- 
fendant's order,  which  check  was  sent  from  St.  Louis  to  the  de- 
fendant at  Washington.  The  last  month's  salary  of  $500  was 
paid  in  cash  to  defendant  at  St.  Louis,  in  the  company's  office, 
on  March  26,  1903,  on  which  date,  with  his  own  consent,  he 
was  discharged  as  the  company's  attorney,  his  services  being 
no  longer  required.  The  evidence  also  tended  to  show  that 
during  the  whole  period  of  the  defendant's  employment  and 
service  as  the  company's  attorney  he  relied  or  counted  upon 
the  acceptance  of  his  offer  on  the  eighteenth  day  of  November, 
1902,  as  evidencing  an  agreement  then  concluded  between  him 
and  the  company  in  respect  of  compensation.  He  received  the 
letter  of  November  18,  by  due  course  of  mail,  and  does  not 
deny  having  received  the  telegram  previously  sent  to  him,  the 
same  day,  on  the  same  subject.  Nothing  was  said  or  done  by 
him  during  the  whole  period  of  his  service  as  the  company's 
counsel  that  was  inconsistent  with  the  agreement  established 
by  the  evidence.  All  that  he  did,  said  or  wrote  was  consistent 
with  the  idea  that  he  regarded  the  acceptance  at  St.  Louis,  of 
his  offer,  as  completing  the  agreement  between  him  and  the 
company.  From  the  time  of  such  acceptance  he  was  entitled, 
so  far  as  the  agreement  was  concerned,  to  demand,  and 
he  in  fact  received,  the  stipulated  salary. 

In  view  of  the  evidence  and  of  all  the  circumstances,  was 
the  jury  warranted  in  finding  that  the  alleged  agreement  was 
concluded  at  St.  Louis?  Manifestly  so,  we  think.  Although 
this  is  a  criminal  prosecution,  that  question  must  be  deter- 
mined by  the  principles  recognized  in  the  general  law  of  con- 
tracts as  to  the  time  when  an  agreement  between  parties  takes 
effect  and  becomes  binding  upon  them.  It  is  to  be  taken  as 
settled  law,  both  in  this  country  and  in  England,  in  cases  of 
contracts  between  parties  distant  from  each  other,  but  com- 
municating in  modes  recognized  in  commercial  business,  that 
when  an  offer  is  made  by  one  person  to  another,  the  minds  of 
the  parties  meet  and  a  contract  is  to  be  deemed  concluded, 
when  the  offer  is  accepted  in  reasonable  time,  either  by  tele- 
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gram  duly  sent  in  the  ordinary  way,  or  by  letter  duly  posted 
to  the  proposer,  provided  either  be  done  before  the  offer  is 
withdrawn,  to  the  knowledge  of  or  upon  notice  to  the  other 
party.  A  leading  authority  on  the  general  subject  is  Tayloe 
V.  MercharUs'  Fire  Ins,  Co,,  9  How.  390,  399,  400.  It  ap- 
peared in  that  case  that  a  fire  insurance  company  made  an  of- 
fer by  mail  to  insure  property  upon  certain  terms.  The  offer 
was  accepted  in  a  letter  promptly  mailed  to  the  proper  address 
of  the  company.  The  inquiry  arose  as  to  the  time  when  the 
contract  of  insurance  was  to  be  deemed  completed.  This  court 
held  that,  according  to  the  settled  principles  of  law  governing 
contracts  entered  into  by  correspondence  between  parties 
distant  from  each  other,  the  contract  became  complete  when 
the  letter  accepting  the  offered  terms  was  mailed,  the  offer  not 
having  been  then  withdrawn.  The  court  said:  "We  are  of 
opinion  that  an  offer  under  the  circumstances  stated,  prescrib- 
ing the  terms  of  insurance,  is  intended,  and  is  to  be  deemed, 
a  valid  undertaking  on  the  part  of  the  company,  that  they  will 
be  bound,  according  to  the  terms  tendered,  if  an  answer  is  trans- 
mitted in  due  course  of  mail,  accepting  them;  and  that  it  can- 
not be  withdrawn,  xmless  the  withdrawal  reaches  the  party  to 
whom  it  is  addressed  before  his  letter  of  reply  announcing  the 
acceptance  has  been  transmitted.'' 

In  Patrick  v.  Bowman,  149  U.  S.  411,  424,  the  court,  referring 
to  the  Tayloe  case,  again  held  that  when  an  offer  is  made  and 
accepted  by  the  posting  of  a  letter  of  acceptance  the  contract 
is  complete  according  to  the  terms  of  the  offer. 

Kent  says:  "In  creating  the  contract  the  negotiation  may 
be  conducted  by  letter,  as  is  very  common  in  mercantile  trans- 
actions; and  the  contract  is  complete  when  the  answer  con- 
taining the  acceptance  of  a  distinct  proposition  is  dispatched 
by  mail  or  otherwise,  provided  it  be  done  with  due  diligence, 
after  the  receipt  of  the  letter  containing  the  proposal,  and  be- 
fore any  intimation  is  received  that  the  offer  is  withdrawn. 
Putting  the  answer  by  letter  in  the  mail  containing  the  accept- 
ance, and  thus  placing  it  beyond  the  control  of  the  party,  is 
vou  ecu— 25 
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valid  as  a  constructive  notice  of  acceptance.  An  offer  by  letter, 
or  by  a  special  agent,  is  an  authority  revocable  in  itself,  but 
not  to  be  revoked  without  notice  to  the  party  receiving  it,  and 
never  after  it  has  been  executed  by  an  acceptance.  There 
would  be  no  certainty  in  making  contracts  through  the  me- 
dium of  the  mail,  if  the  rule  were  otherwise.'*  2  Kent's  Com. 
477. 

The  authorities  to  the  same  effect  are  too  numerous  to  be 
cited,  but  we  refer  particularly  to  Vassar  v.  Camp,  11  N.  Y. 
441,  445;  Mactier  v.  Frith,  6  Wend.  103;  Adams  v.  Lindsell, 
1  B.  &  Aid.  681;  Imperial  Land  Co.  of  Marseilles,  7  L.  R.  Ch. 
App.  587;  Household  Fire  Ins.  Co,  v.  GraTitj  L.  R.  4  Exch.  Div. 
216,  218;  Perry  v.  ML  Hope  Iron  Co.,  15  R.  I.  380,  381 ;  Wheat 
V.  Cross,  31  Maryland,  99,  103;  Averill  v.  Hedge,  12  Connecti- 
cut, 424;  Chiles  v.  Nelson,  7  Dana,  281;  Washburn  v.  Fletcher, 
42  Wisconsin,  152;  Minnesota  Oil  Co.  v.  Collier  Lead  Co., 
4  Dill.  431,  434;  Maclay  v.  Harvey,  32  Am.  Rep.  35, 40,  note  and 
authorities  cited;  Levy  v.  Cohen,  4  Georgia,  1,  13;  Falls  v. 
Gaither,  9  Port.  605,  612;  2  Redfield  on  Law  of  Railways,  338, 
339;  Pomeroy  on  Contracts,  95;  1  Parsons  on  Contracts,  9th 
ed.  483;  2  Parsons  on  Contracts,  257,  note;  Metcalf  on  Con- 
tracts, 17;  Thompson  on  Law  of  Electricity,  §§  425-478;  Scott 
and  Jarnogin,  Law  of  Telegraphs,  §295  et  seq.;  Addison  on 
Contracts,  16,  17.  Whether  the  acceptance  by  the  Rialto 
Company  of  the  defendant's  offer  is  to  be  regarded  as  effect- 
ively made  by  the  telegram  duly  sent  to  him,  or  only  when  the 
letter  addressed  to  him  by  the  Rialto  counsel  was  duly  mailed 
at  St.  Louis,  or  in  both  ways — in  any  event,  the  acceptance 
promptly  and  adequately  occurred  on  the  eighteenth  of 
November,  1902,  at  St.  Louis,  on  which  day  and  at  which 
place  it  is  to  be  deemed  that  the  minds  of  the  parties  met — 
the  agreement  becoming  complete  the  moment  of  the  accept- 
ance of  defendant's  offer,  without  the  necessity  of  formal  notice 
to  the  company  that  Burton  had  received  information  of  its 
acceptance  of  his  offer. 

But  this,  the  defendant  insists,  is  not  enough  to  show  that 
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the  alleged  offense  was  committed  at  St.  Louis.  C!ounsel  would 
seem  to  contend  that  the  physical  absence  of  the  accused  from 
St.  Louis,  when  the  offer  was  received  by  the  company  and 
when  the  agreement  was  concluded,  rendered  it  impossible  that 
he  could  have  committed  the  alleged  offense  at  that  city.  In 
substance,  the  contention  is  that  an  individual  could  not,  in 
law  or  within  the  meaning  of  the  Constitution,  commit  a  crime 
within  a  State  in  which  he  is  not  physically  present  at  the  time 
the  crime  is  committed. 

The  constitutional  requirement  is  that  the  crime  shall  be 
tried  in  the  State  and  District  where  committed,  not  necessa- 
rily in  the  State  or  District  where  the  party  committing  it  hap- 
pened to  be  at  the  time.  This  distinction  was  brought  out  and 
recognized  in  Palliser's  case,  136  U.  S.  257,  265.  Palliser  was 
indicted  in  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut  for  violating  certain  statutes  relating  to 
the  disposal  of  postage  stamps  and  forbidding  postmasters  not 
only  to  dispose  of  postage  stamps  in  the  payment  of  debts  or 
in  the  purchase  of  commodities  or  to  pledge  them,  but  also  to 
sell  or  dispose  of  them  except  for  cash.  By  letter  written  and 
mailed  at  New  York  and  addressed  to  a  postmaster  in  Connect- 
icut, Palliser  made  to  that  officer  an  offer  of  contract  which 
could  not  have  been  accepted  by  the  latter  without  violating 
the  above  statutes.  This  court  held  that  the  offer  in  Palliser's 
letter  was  a  tender  of  a  contract  with  the  intent  to  induce  the 
postmaster  to  sell  postage  stamps  for  credit  in  violation  of  his 
duty,  and  that  the  case,  therefore,  came  within  section  5451  of 
the  Revised  Statutes,  providing  that  "every  person  who  prom- 
ises, offers,  or  gives  or  causes  or  procures  to  be  promised,  of- 
fered or  given,  any  money  or  other  thing  of  value,  or  makes  or 
tenders  any  contract,  undertaking,  obligation,  gratuity  or  se- 
curity for  the  payment  of  money,  or  for  the  delivery  or  convey- 
ance of  anything  of  value  to  any  officer  of  the  United  States, 
.  .  .  with  intent  to  influence  him  to  commit  or  aid  in 
committing,  or  to  collude  in  or  allow  any  fraud,  or  make  op- 
portunity for  the  commission  of  any  fraud  on  the  United  States, 
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or  to  induce  him  to  do  or  omit  to  do  any  act  in  violation  of  his 
lawful  duty,  shall  be  punished*'  by  fine  and  imprisonment. 

The  question  arose  whether  Palliser,  who  did  not  go  into 
Connecticut,  could  be  punished  in  that  State  for  the  offense 
alleged  against  him.  This  court,  speaking  by  Mr.  Justice  Gray, 
said:  "The  petitioner  rehes  on  those  provisions  of  the  Consti- 
tution of  the  United  States  which  declare  that  in  all  criminal 
prosecutions  the  accused  shall  have  the  right  to  be  tried  by  an 
impartial  jury  of  the  State  and  District  wherein  the  crime 
shall  have  been  committed.  Art.  3,  §  2;  Amendments,  art.  6. 
But  the  riglit  thereby  secured  is  not  a  right  to  be  tried  in  the 
District  where  the  accused  resides,  or  even  in  the  District  in 
which  he  is  personally  at  the  time  of  committing  the  crime,  but 
in  the  District  'wherein  the  crime  shall  have  been  committed.' 
.  .  .  When  a  crime  is  committed  partly  in  one  District 
and  partly  in  another  it  must,  in  order  to  prevent  an  absolute 
failure  of  justice,  be  tried  in  either  District,  or  in  that  one  which 
the  legislature  may  designate;  and  Congress  has  accordingly 
provided,  that  'when  any  offense  against  the  United  States  is 
begun  in  one  judicial  District  and  completed  in  any  other,  it 
shaU  be  deemed  to  have  been  committed  in  either,  and  may  be 
dealt  with,  inquired  of,  tried,  determined  and  punished  in 
either  District,  in  the  same  manner  as  if  it  had  been  actually 
and  wholly  committed  therein.'  Rev.  Stat.  §  731."  In  that 
case  the  court  said  it  was  universally  admitted  that  when  a  shot 
fired  in  one  jurisdiction  strikes  a  person  in  another  jurisdiction, 
the  offender  may  be  tried  where  the  shot  takes  effect. 

If  the  sending  by  the  defendant  to  the  Rialto  Company  from 
Chicago  to  St.  Louis  of  the  offer  above  referred  to  was  the  be- 
ginning of  negotiations  for  an  agreement  in  violation  of  sec- 
tion 1782,  the  agreement  between  the  parties  was  completed 
at  the  time  of  the  acceptance  of  the  defendant's  offer  at  St. 
Louis  on  November  18, 1902.  Then  the  offense  was  committed, 
and  it  was  committed,  at  St.  Louis,  notwithstanding  the  de- 
fendant was  not  personally  present  in  Missouri  when  his  offer 
was  accepted  and  the  agreement  was  completed. 
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The  principle  announced  in  PaUiser^s  case  was  reaffirmed  in 
Homer  v.  United  States,  143  U.  S.  207,  in  which  it  was  held 
that  the  District  Court  of  the  United  States  in  Illinois  had 
jurisdiction  to  try  one  charged  with  having  violated  the  stat- 
ute relating  to  the  sending  of  lottery  matter  in  the  mails,  in 
that  he  had  unlawfully  caused  to  be  delivered  to  a  certain  per- 
son in  that  District  lottery  circulars  conveyed  by  mail  in  a 
sealed  letter  that  he  had  deposited  in  the  mail  at  New  York, 
addressed  to  and  to  be  delivered  to  such  person  in  Illinois.  The 
fact  that  the  accused  was  in  New  York  when  the  lottery  cir- 
culars were  mailed,  and  not  personally  present  in  Illinois  when 
the  offense  was  completed  by  the  delivery  there  of  the  lottery 
circulars  to  the  person  to  whom  they  were  sent,  was  held  to  be 
immaterial  and  not  to  defeat  the  jurisdiction  of  the  Federal 
court  in  Illinois  to  try  the  accused. 

It  cannot  be  maintained,  according  to  the  adjudged  cases, 
that  the  personal  absence  of  the  defendant  Burton  from  St. 
Louis,  at  the  time  his  offer  was  accepted,  and  when  the  agree- 
ment between  him  and  the  company  was  completed  and  be- 
came binding,  as  between  the  parties,  deprived  the  Federal 
court  there  of  jurisdiction.  He  sent  his  offer  to  St.  Louis  with 
the  intent  that  it  should  be  there  accepted  and  consummated. 
Having  been  completed  at  that  city  in  conformity  with  the 
intention  of  both  parties,  an  offense  was,  in  the  eye  of  the  law, 
committed  there,  and  when  the  court  below  assumed  jurisdic- 
tion of  this  case  it  did  not  offend  the  constitutional  requirement 
that  a  crime  against  the  United  States  shall  be  tried  in  the 
State  and  District  where  it  was  committed. 

Other  questions  were  discussed  by  counsel,  but  we  have 
alluded  to  all  involving  the  substantial  rights  of  the  accused 
that  are  mentioned  in  their  briefs  of  points  and  authorities, 
and  which  we  deem  it  necessary  to  notice. 

Mr.  Justice  McKenna  concurs  in  the  judgment  based  on 
the  count  charging  the  receipt  of  forbidden  compensation,  but 
does  not  concur  in  the  judgment  on  the  count  charging  simply 
an  agreement  to  receive  compensation.    He  is  of  opinion  that 
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the  agreement  to  receive  and  the  receipt  of  compensation  con- 
stitute mider  the  circumstances  of  this  case  but  one  offense. 

Judgment  affirmed. 

Mr.  Justice  Brewer,  with  whom  Mr.  Justice  White  and 
Mr.  Justice  Peckham  concurred,  dissenting. 

A  conviction  of  plaintiff  in  error  on  an  indictment  charging 
substantially  the  same  offenses  as  are  charged  in  the  present 
case  was  reversed  by  this  court.  196  U.  S.  283.  In  the  opin- 
ion then  filed  it  was  stated  that  four  Justices  of  this  court 
(the  writer  of  this  being  among  the  number)  were  of  the  opin- 
ion that  the  matters  charged  against  the  defendant  were  not 
made  offenses  by  the  statute  under  wliich  the  indictment  was 
found.  Nothing  was  said  in  that  opinion  in  respect  to  this 
matter  beyond  the  simple  statement  of  the  conclusions  of  the 
several  Justices.  As  one  of  the  four  I  think  the  importance 
of  the  case  justifies  me  in  stating  the  reasons  which  led  to  that 
conclusion,  and  which  induces  belief  that  the  present  con- 
viction is  wrongful. 

The  statute  (sec.  1782,  Rev.  Stat.)  forbids  a  Senator  or  other 
official  of  the  Government  to  '*  receive  or  agree  to  receive  any 
compensation  whatever,  directly  or  indirectly,  for  any  services 
rendered,  or  to  be  rendered,  to  any  person,  either  by  himself 
or  another,  in  relation  to  any  proceeding,  contract,  claim,  con- 
troversy, charge,  accusation,  arrest,  or  other  matter  or  thing 
in  which  the  United  States  is  a  party,  or  directly  or  indirectly 
interested,  before  any  Department,  court-martial,  bureau, 
officer,  or  any  civil,  military,  or  naval  commission  whatever." 
It  was  charged  in  the  indictment  that  there  was  pending  in  the 
Post  Office  Department  a  proceeding  to  inquire  whether  the 
Rial  to  Grain  and  Securities  Company  was  conducting  a  scheme 
for  obtaining  money  by  false  pretenses  through  the  mails  of 
the  United  States  and  whether  a  fraud  order,  as  it  is  called, 
should  be  issued  against  said  company,  and  that  the  defend- 
ant, as  a  Senator  of  the  United  States,  unlawfully  agreed  to 
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receive  from  the  said  corporation  compensation  for  services 
rendered  by  him  in  relation  to  such  proceeding  before  that 
Department.  It  was  not  charged  that  the  United  States  was 
a  party  to  the  proceeding,  nor  that  it  would  either  make  or 
lose  any  money  or  property,  whatever  might  be  the  result,  but 
only  that  it  was  directly  and  indirectly  interested.  The  ques- 
tion is  therefore  distinctly  presented  whether  a  proceeding  in 
one  of  the  Departments  of  the  Government,  in  which  it  does 
not  appear  that  the  United  States  is  pecuniarily  interested  in 
the  result,  will  neither  make  nor  lose  by  the  issue  of  the  pro- 
ceeding, whatever  it  may  be,  is  one  in  which  it  is  "directly  or 
indirectly  interested."  Unless  the  statute  by  clear  intend- 
ment includes  the  transaction,  any  extension  beyond  its  mean- 
ing so  as  to  include  the  transaction  would  be,  under  the  ele- 
mentary rule  governing  the  interpretation  of  criminal  statutes, 
simply  judicial  legislation,  as  it  would  be  by  judicial  con- 
struction making  that  a  crime  which  Congress  has  not  so  made, 
and  thereupon  imposing  punishment.  United  States  v.  Wilt- 
berger,  5  Wheat.  76;  Sarlls  v.  United  States,  152  U.  S.  570; 
United  States  v.  Harris,  177  U.  S.  305.  There  is  a  certain 
broad  sense  in  which  the  word  '* interest'*  is  sometimes  used, 
which  describes  the  relation  which  the  Government  has  to  the 
acts  of  all  its  officials,  to  all  proceedings  in  courts  or  in  Depart- 
ments, and  indeed  to  the  conduct  of  all  its  citizens.  It  is  in- 
terested in  seeing  justice  and  righteousness  obtain  everywhere. 
It  is  interested  in  seeing  that  no  wrongful  conduct  shall  pre- 
vail. But  so  is  every  official  and  every  citizen  interested. 
It  is  not  an  interest  which  separates  and  distinguishes  the 
Government  from  the  citizens,  but  it  is  that  interest  which  all 
have,  whether  government  or  citizens,  in  the  orderly  and  just 
management  of  affairs,  in  honorable  and  right  living.  It  is 
that  interest  which  a  father  or  head  of  a  family  has  in  the  good 
conduct  of  all  the  members  of  his  family.  But  the  word  "in- 
terest as  found  in  the  law  books  refers  to  pecuniary  profit  and 
loss,  and  that  Congress  used  the  word  "interested'' in  its  com- 
mon legal  acceptation  is  as  clear  and  certain  as  anything  can  be. 
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It  is  well  to  inquire  in  the  first  place  whether  the  word 
"interest''  or  "interested"  has  a  settled  legal  meaning.  A 
leading  case  is  that  of  Inhabitants  of  Northampton  v.  Smith, 
11  Met.  (Mass.)  390,  in  which  was  involved  the  construction 
of  a  statute  of  Massachusetts  which  provided  that  when  a 
judge  of  probate  was  interested  in  any  case  within  his  juris- 
diction the  case  should  be  transferred  to  the  most  ancient 
adjoining  county.  The  probate  judge  transferred  the  case 
on  the  ground  that  he  was  one  of  the  inhabitants  of  the 
town  of  Amherst,  and  that  there  were  in  the  will  which  was 
offered  for  probate  many  bequests  to  charitable  purposes 
for  the  benefit  of  persons  described  as  dwelling  in  the  eight 
towns  enumerated,  of  which  Amherst  was  one.  Mr.  Chief 
Justice  Shaw,  delivering  the  opinion  of  the  court,  said 
(p.  394): 

"If  the  term  'interest'  were  used  in  the  loose  sense  it  some- 
times is,  consisting  in  a  strong  and  sincere  desire  to  promote 
all  enterprises  for  the  advancement  of  learning,  philanthropy, 
and  general  charity,  or  a  similar  interest,  with  all  good  men, 
to  repress  and  put  down  pernicious  and  mischievous  schemes, 
no  man  could  be  foimd,  fit  to  be  intrusted  with  the  admin- 
istration of  justice;  for  no  man  can  be  exempt  from  such 
interests." 

And  again  (p.  395): 

"2.  It  must  be  a  pecuniary  or  proprietary  interest,  a  rela- 
tion by  which,  as  a  debtor  or  creditor,  an  heir  or  legatee,  or 
otherwise,  he  will  gain  or  lose  something  by  the  result  of  the 
proceedings,  in  contradistinction  to  an  interest  of  feeling  or 
sympathy  or  bias,  which  would  disqualify  a  juror.  Smith  v. 
Bradstreet,  16  Pick.  264. 

"  3.  It  must  be  certain,  and  not  merely  possible  or  contingent. 
Hawes  v.  Humphrey,  9  Pick.  350;  Wilbraham  v.  County  Com- 
missioners, 11  Pick.  322;  Danvers  v.  CourUy  Commissioners, 
2  Met.  185.  It  must  be  direct  and  personal,  though  such  a 
personal  interest  may  result  from  a  relation,  which  the  judge 
holds  as  the  member  of  a  town,  parish  or  other  corporation, 
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where  it  is  not  otherwise  provided  by  law,  if  such  corporation 
has  a  pecuniary  or  proprietary  interest  in  the  proceedings. 

"It  may  be,  and  probably  is,  very  true,  as  the  human  mind 
is  constituted,  that  an  interest  in  a  question  or  subject  matter, 
arising  from  feeling  and  sympathy,  may  be  more  efficacious 
in  influencing  the  judgment,  than  even  a  pecimiary  interest; 
but  an  interest  of  such  a  character  would  be  too  vague  to  serve 
as  a  test  by  which  to  decide  so  important  a  question  as  that 
of  jurisdiction;  it  would  not  be  capable  of  precise  averment, 
demonstration  and  proof;  not  visible,  tangible  or  susceptible  of 
being  put  in  issue  and  tried;  and  therefore  not  certain 
enough  to  afford  a  practical  rule  of  action.'' 

In  McGrath  v.  People  ex  rel,  Linnemeyer,  100  Illinois,  464, 
it  was  held  that: 

"The  State  is  not  'interested,  as  a  party  or  otherwise,*  in 
a  proceeding  in  the  nature  of  a  quo  warranto  to  try  the  title 
of  a  person  to  an  office  into  which  it  was  alleged  he  had  in- 
truded, in  any  such  sense  as  would  give  the  Supreme  Court 
jurisdiction  to  hear  an  appeal  in  such  a  proceeding  directly 
from  the  trial  court,  under  section  88  of  the  Practice  Act. 
The  interest  which  the  State  must  have  in  a  cause,  within  the 
meaning  of  this  section,  in  order  to  entitle  either  party  to 
bring  it  directly  to  the  Supreme  Court  from  the  trial  court, 
is  a  substantial  interest — as,  a  monetary  interest.'' 

In  Evans  v.  Eatorif  7  Wheat.,  356,  a  patent  case,  the  ques- 
tion was  whether  a  certain  witness  was  competent,  the  alleged 
objection  bemg  that  he  was  interested,  because  he  might  use 
the  alleged  invention  if  the  patent  was  adjudged  void,  and 
Mr.  Justice  Story,  speaking  for  the  court,  said  (p.  425): 

"The  special  notice  in  this  case  asserts  matter,  which  if  true, 
and  found  specially  by  the  jury,  might  authorize  the  court 
to  adjudge  the  patent  void;  and  it  is  supposed  that  this  con- 
stitutes such  an  interest  in  Frederick  in  the  event  of  the  cause 
that  he  is  thereby  rendered  incompetent.  But  in  this  respect 
Frederick  stands  in  the  same  situation  as  every  other  person 
in  the  conmiunity.    If  the  patent  is  declared  void,  the  in- 
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vention  may  be  used  by  the  whole  community,  and  all  persons 
may  be  said  to  have  an  interest  in  making  it  public  property. 
But  this  results  from  a  general  principle  of  law,  that  a  party 
can  take  nothing  by  a  void  patent;  and  so  far  as  such  an  in- 
terest goes,  we  think  it  is  to  the  credit  and  not  to  the  com- 
petency of  the  witness." 

In  State  v.  Suttorij  74  Vermont,  12,  the  case  and  the  ruling 
is  disclosed  by  the  following  quotation  from  the  opinion: 

"This  is  an  indictment  under  section  5072  of  the  Vermont 
Statutes,  for  defaming  this  court,  and  a  judgment  thereof,  and 
the  judges  of  the  court  as  to  said  judgment.  It  is  objected  that 
Judge  Watson,  who  sat  below,  was  disqualified  by  reason  of 
interest  in  the  event  of  the  cause  or  matter,  for  that  he  is  one 
of  the  judges  alleged  to  have  been  defamed.  It  is  a  pecuniary 
interest  that  disqualifies,  and  Judge  Watson  is  no  more  in- 
terested in  this  case  in  that  respect  than  he  is  in  every  other 
criminal  case  that  he  tries,  and  that  interest  is  too  small  for 
the  law's  notice.  State  v.  Batcfielder,  6  Vermont,  479.  It  is 
said  that  a  judge  defamed  would  be  deeply  interested  to  have 
the  respondent  convicted,  not  only  that  he  might  be  severely 
punished,  but  also  for  the  aid  it  might  afford  him  in  the  prose- 
cution and  maintenance  of  a  civil  action  for  damages.  But 
such  an  interest  does  not  disqualify." 

In  Foreman  v.  Town  of  Marianna,  43  Arkansas,  324,  it  was 
held  that  a  judge  who  was  a  taxpayer  in  a  town  was  not  dis- 
qualified from  sitting  in  a  case  relating  to  the  annexation  of 
certain  territory  to  the  town,  the  court  saying  (p.  329): 

"A  general  interest  in  a  public  proceeding,  which  a  judge 
feels  in  common  with  a  mass  of  citizens,  does  not  disqualify. 
If  it  did,  we  might  chance  to  have  to  go  out  of  the  State  at 
times  for  a  judge.  The  'interest'  which  disqualifies  a  judge 
under  the  constitution  is  not  the  kind  of  interest  which  one 
feels  in  public  proceedings  or  public  measures.  It  must  be  a 
pecuniary  or  property  interest,  or  one  affecting  his  individual 
rights;  and  the  liability  or  pecuniary  gain  or  relief  to  the 
judge  must  occur  upon  the  event  of  the  suit,  not  result  re- 
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motely,  in  the  future,  from  the  general  operation  of  laws  and 
government  upon  the  status  fixed  by  the  decision." 

In  Taylor  v.  Commissioners  of  Highways  &c.,  88  Illinois, 
526,  the  question  was  who  had  the  right  to  appeal  from  the 
decision  of  the  commissioners  of  highways  in  laying  out  a  new 
road  or  vacating  an  old  one,  and  the  court  said: 

"The  word  'interested*  must  receive  a  reasonable  construc- 
tion, such  as  will,  on  the  one  hand,  protect  those  who  have  a 
direct  and  substantial  interest  in  the  matter,  and  on  the  other 
hand,  protect  the  commissioners  of  highways  from  unnecessary 
Utigation  in  defending  their  action  as  such,  at  the  suit  of  per- 
sons who  may  imagine  they  have  an  interest,  when  in  fact  they 
have  no  such  interest  as  was  contemplated  by  the  legislature. 
Every  citizen  of  a  county,  in  one  sense,  has  an  interest  in  the 
public  highways.  So,  too,  it  may  be  said,  and  properly,  that 
every  citizen  of  the  State  has  an  interest  in  the  highways  in 
the  different  counties  of  the  State.  If,  therefore,  the  language 
of  the  statute  is  to  be  interpreted  literally,  an  appeal  might 
be  taken  by  any  citizen  of  the  State.  But  we  apprehend  it 
was  not  the  intention  of  the  legislature  that  the  word  'in- 
terested' should  receive  such  a  liberal  construction.  It  was, 
doubtless,  intended  to  give  the  right  of  appeal  to  those  per- 
sons who  had  a  direct  and  pecuniary  interest  not  shared  by 
the  public  at  large,  such  as  owned  land  adjoining  the  new 
road  laid  out  or  the  old  one  vacated." 

In  Chicago,  Burlington  &  Quincy  Railroad  Company  v. 
Kellogg,  54  Nebraska,  138,  in  deciding  whether  a  trial  judge 
was  disqualified,  this  was  the  ruling: 

"  'A  judge  is  disqualified  from  acting  as  such  ...  in 
any  case  wherein  he  is  .  .  .  interested.'  But  the  word 
'interested,'  found  in  this  section  of  the  statute,  probably 
means  pecuniarily  interested,  or,  at  least,  it  means  that  a  judge, 
to  be  disqualified  from  hearing  a  case,  must  be  in  such  a  situa- 
tion with  reference  to  it  or  the  parties  that  he  will  gain  or  lose 
something  by  the  result  of  the  action  on  trial.  It  is  not  claimed 
that  Judge  Beall  will  gain  or  lose  anything  from  the  result  of 
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this  action.  It  is  not  pretended  that  he  has  any  pecuniary 
interest  in  the  matter.  The  argument  seems  to  be  that,  be- 
cause he  rendered  a  law  judgment,  he  would  naturally  be  de- 
sirous that  the  same  should  be  sustained,  and  that,  therefore, 
his  inclination  would  be  to  defeat  this  suit.  It  can  never  be 
presumed  that  a  judge  will  permit  his  desires  or  inclinations 
to  control  his  decision  in  any  manner,  and  that  he  tried  the 
case  and  rendered  the  judgment  which  is  sought  to  be  vacated 
by  this  action  does  not  render  him  interested  and  disqualified 
within  the  meaning  of  said  section  of  the  statute." 

See  also  Commonwealth  v.  O'Neal,  6  Gray,  343;  Sauls  v. 
Freeman,  24  Florida,  209;  Bowman's  Case,  67  Missouri,  146. 

In  Bouvier's  Law  Dictionary,  vol.  1,  p.  651,  "interest''  is 
defined: 

''The  benefit  which  a  person  has  in  the  matter  about  to  be 
decided  and  which  is  in  issue  between  the  parties.  By  the 
term  benefit  is  here  undertsood  some  pecuniary  or  other  ad- 
vantage, which  if  obtained  would  increase  the  witness's  estate, 
or  some  loss,  which  would  decrease  it." 

In  Black's  Law  Dictionary  the  definition  is  (p.  636): 

"A  relation  to  the  matter  in  controversy,  or  to  the  issue  of 
the  suit,  in  the  nature  of  a  prospective  gain  or  loss,  which 
actually  does,  or  presumably  might,  create  a  bias  or  prejudice 
in  the  mind,  inclining  the  person  to  favor  one  side  or  the 
other." 

If  the  word  "interested"  was  not  used  in  this  section  in 
this  ordinary  legal  sense,  the  words  "in  which  the  United 
States  is  a  party,  or  directly  or  indirectly  interested"  are 
surplusage,  because  in  respect  to  every  proceeding  before  a 
Department  or  other  tribunal  the  United  States  as  parens 
patrice  has  an  interest  in  what  Chief  Justice  Shaw  calls  the 
"loose"  sense  of  the  term.  Indeed,  what  significance  is  there 
in  inserting  the  words  from  "  contract "  to  "interested  "  inclusive 
unless  some  distinct  limitation  was  intended?  If  the  language 
was  "in  relation  to  any  proceeding  before  any  Department, 
court-martial,"  etc.,   it  would  express  the  intent  to  exclude 
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Senators  from  appearance  for  compensation  in  any  and  all 
matters  before  the  Departments.  Inserting  the  clause  above 
referred  to  obviously  means  a  limitation,  and  no  other  limita- 
tion is  suggested  except  that  which  limits  it  to  matters  in  which 
the  Government  is  pecuniarily  interested.  Neither  do  the 
words  '*or  any  other  matter  or  thing"  enlarge  the  scope  of 
the  prohibition  so  as  to  take  in  matters  of  a  different  nature. 
The  rule  of  construction  regarding  the  effect  of  such  words 
when  following  an  enumeration  of  subjects  is  that  they  are 
to  be  held  as  meaning  any  other  matter  or  thing  of  a  like  or 
similar  nature  to  those  already  named,  so  that  all  subjects 
of  that  kind  may  be  included,  and  none  escape  by  reason  of 
not  being  specially  named.  They  do  not  open  the  statute  to 
all  kinds  of  matters  or  things  not  of  the  same  nature  as  those 
already  named.  Otherwise  there  would  be  no  sense  in 
the  prior  enumeration.  Hermance  v.  Supervisors  <fec.,  71 
N.  Y.  481;  People  v.  New  York  &c.  Ry.  Co.,  84  N.  Y.  565; 
Thames  &c.  Insurance  Company  v.  Hamilton,  12  App.  Cas. 
484. 

Doubtless  the  Government  is  charged  with  the  supervision 
of  the  action  of  all  its  officials,  but  that  supervision  does  not 
of  itself  create  a  pecuniary  interest.  This  court  has  a  super- 
vising control  of  the  lower  Federal  judicial  tribunals.  We  are 
interested  in  seeing  that  full  justice  is  done  in  all  cases  therein. 
But  that  duty  of  supervision  and  review  creates  no  pecuniary 
interest,  and  does  not  disqualify  a  single  one  of  us  from  partici- 
pating in  the  consideration  of  this  case. 

If  it  be  said  that  the  Government  is  pecuniarily  interested 
in  the  postage  the  amount  of  which  might  be  affected  by  the 
issue  of  a  fraud  order,  it  is  enough  to  say  that  there  is  no  proof 
of  any  such  interest.  Further,  postage  is  received  in  payment 
for  services  rendered  in  transportation.  If  no  services  are  ren- 
dered no  postage  is  received.  The  issue  of  a  fraud  order  does 
not  put  a  stop  to  the  carrying  of  letters.  It  simply  stops  the 
delivery.  It  may  be  that  when  knowledge  of  the  issue  of  a 
fraud  orders  becomes  widespread,  the  number  of  letters  may  be 
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diminished,  but  as  heretofore  said,  diminishing  the  amount  of 
mail  matter  diminishes  likewise  the  cost  thereof.  The  Govern- 
ment is  no  more  interested  in  an  increase  or  diminution  of  the 
amounts  received  by  railroad  and  other  carriers  for  trans- 
porting the  mails,  or  those  received  by  stamp  contractors  for 
the  manufacture  of  stamps,  than  it  is  in  the  fees  received  by 
marshals,  clerks,  and  other  officers  for  services  rendered  to 
individuals.  In  any  event,  opposing  a  fraud  order  would  not, 
in  the  language  of  the  chairman  of  the  House  Committee  on 
the  Judiciary,  hereinafter  quoted,  be  a  suit  against  the  Gov- 
ernment. 

Again,  the  history  of  the  passage  of  the  bill  which  culminated 
in  this  statute  emphasizes  the  views  already  expressed.  The 
bill  was  introduced  into  the  Senate  December  23,  1863,  by 
Senator  Wade.  As  prepared  it  forbade  the  appearance  of  a 
Senator  or  member  of  the  House  of  Representatives  in  any 
court  as  well  as  Department,  etc.  On  February  10,  1864,  the 
Committee  on  the  Judiciary  reported  in  favor  of  striking  out 
the  following  words  (p.  555): 

"  No  member  of  the  Senate  or  of  the  House  of  Representatives 
of  the  United  States  shall,  during  his  continuance  in  office, 
hereafter  appear  or  act  as  coimsel,  attorney,  or  agent  in  any 
cause  or  proceeding,  civil  or  criminal,  in  any  court,  civil, 
criminal,  military,  or  naval,  or  before  any  commission,  in 
which  the  United  States  is  a  party  or  directly  or  indirectly 
interested,  or  receive  any  compensation  of  any  kind,  directly 
or  indirectly,  for  services  of  any  description  rendered  by  him- 
self or  another  in  relation  to  any  such  cause  or  proceeding;" 
and  they  were  stricken  out. 

On  page  561  is  this  statement  by  Senator  Trumbull,  the 
chairman  of  the  committee: 

"This  is  not  a  bill  to  prevent  attorneys  from  practicing  in 
courts  of  law,  but  it  is  a  bill  to  prevent  Representatives  and 
Senators  in  Congress  and  officers  of  the  Government  who  are 
paid  for  their  services  from  receiving  a  compensation  for  ad- 
vocating claims  in  the  Departments  and  before  the  bureaus 
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of  the  Government,  and  before  courts-martial.  That  is  the 
particular  question  that  is  pending.'' 

On  p.  2773  in  the  proceedings  of  the  House  it  appears: 

"Mr.  Wilson,  from  the  Committee  on  the  Judiciary,  reported 
back  Senate  bill  No.  28,  relating  to  members  of  Congress, 
heads  of  Departments  and  other  officers  of  the  Government. 
The  bill  was  read.  It  prescribes  penalties  for  members  of 
Congress,  heads  of  Departments,  or  other  officers  engaging  as 
attorneys  or  counselors  in  suits  against  the  Government. 
The  bill  was  ordered  to  a  third  reading;  and  was  accordingly 
read  the  third  time  and  passed.'* 

While  much  weight  must  not  be  given  to  the  declarations 
of  individual  Senators,  those  which  are  embodied  in  the  re- 
ports of  the  chairman  of  the  judiciary  committees  are  certainly 
entitled  to  consideration,  and  they  show  clearly  that  the  intent 
of  Congress  in  this  enactment  was  to  prevent  Senators  and 
other  officials  of  the  Government  from  receiving  compensation 
for  assisting  in  the  prosecution  of  claims  against  the  Govern- 
ment. It  would  be  the  height  of  absurdity  to  suppose  anyone 
believed  that  a  Senator  should  be  debarred  from  the  right  of 
appearing  in  any  court  in  cases  in  which  the  Government  is 
without  a  pecuniary  interest,  and  yet  that  was  the  scope  of 
the  bill  as  originally  presented,  if  the  present  construction  of 
the  statute  is  sustained. 

Further,  while  it  may  be  true  that  executive  officers  are  apt 
to  give  undue  weight  to  the  wishes  of  Senators,  yet  there  is 
nothing  in  this  statute  to  prevent  a  Senator  from  exerting  all 
his  influence  over  them.  He  may  prosecute  any  claims  in  be- 
half of  his  constituents  or  others,  even  though  the  Govern- 
ment is  directly  and  largely  pecuniarily  interested.  He  may 
appear  in  any  matter  or  proceeding  pending  before  one  of  the 
Departments,  and  there  is  nothing  in  the  statute  to  prohibit  it. 
The  only  restriction  is  that  he  must  himself  have  no  pecuniary 
interest  in  the  matter.  The  denunciation  is  against  his  re- 
ceiving or  agreeing  to  receive  compensation  for  his  services. 
Is  it  not  reasonable  to  believe  that  if  pecuniary  interest  on  his 
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part  is  the  only  bar  to  his  action  a  like  pecuniary  interest  on 
the  part  of  the  Government  is  that  interest  on  the  other  side 
intended  by  the  statute? 

It  is  said  the  language  of  the  section  is  "directly  or  in- 
directly interested/'  but  that  does  not  change  the  fact  that 
the  Government  must  be  interested,  and  interested,  as  I  have 
shown,  refers  to  some  pecuniary  interest.  It  is  directly  in- 
terested when  as  the  result  of  the  proceeding  it  may  make 
or  lose  some  of  its  property,  as  where  a  claim  is  prosecuted 
in  the  Department  for  a  tract  of  land,  or  for  the  allowance  of 
a  contract  to  a  higher  rather  than  to  a  lower  bidder.  It  is 
indirectly  interested  when  the  effect  of  the  ruling  may  result 
in  pecuniary  loss  to  the  Government  in  some  other  case  to  be 
thereafter  presented  to  the  Department.  It  may  be  that  in  a 
pending  case  the  Grovernment  is  guaranteed  against  loss,  and 
yet  if  a  certain  ruling  is  established  as  the  ruling  of  the  Depart- 
ment it  may  affect  future  cases  in  which  there  is  no  such  in- 
demnity to  the  Government,  and  in  those  cases  it  would  be 
indirectly  interested.  But  whatever  the  line  of  demarkation 
between  "direct"  and  "indirect"  results,  thfe  statute  is  clear 
that  the  Government  must  be  "interested." 

Other  matters  of  moment  have  been  discussed  by  counsel, 
but  as  this  is  fundamental  and  upon  it  rests  the  whole  prosecu- 
tion, I  have  preferred  to  express  my  views  on  this  matter  alone. 
It  seems  clear  to  my  mind  that  the  construction  now  given 
writes  into  the  statute  an  offense  which  Congress  never  placed 
there.  It  is  a  criminal  case,  and,  in  such  a  case  above  all, 
judicial  legislation  is  to  be  deprecated. 

I  am  authorized  to  say  that  Mr.  Justice  White  and  Mr. 
Justice  Peckham  concur  in  these  views. 
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APPEAL  FROM  THE   COURT  OF  CLAIMS. 
No.  215.     Argued  April  6,  9.  1906.— Decided  May  21. 1906. 

Without  deciding  whether  the  Supreme  Court  of  the  District  of  Columbia 
is  or  is  not  an  inferior  court  of  the  United  States  within  the  meaning 
of  §  1  of  Art.  Ill  of  the  Constitution  of  the  United  States,  it  is  a  court 
of  the  United  States  within  the  meaning  of  §714,  Rev.  Stat.,  the  pro- 
visions whereof  apply  to  judges  of  that,  and  of  any  other,  court  of  the 
United  States  holding  office  by  life  tenure.  In  thus  deciding  the  court  fol- 
lows the  evidently  correct  construction  given  to  the  statute  by  the  legisla- 
tive and  executive  departments  of  the  Government  since  the  original 
enactment  of  the  statute. 

A  justice  of  the  Supreme  Court  of  the  District  of  Columbia  retiring  during 
the  year  ending  June  30,  1893,  is  entitled  to  receive  during  his  retire- 
ment five  thousand  dollars  per  annum  that  being  the  salary  of  the  office 
as  fixed  by  the  appropriation  act  for  the  previous  year,  and  the  appro- 
priation act  for  the  year  ending  June  30,  1893,  while  only  appropriating 
a  lump  sum  for  all  the  justices  of  the  court  amounting  to  four  thousand 
dollars  each  will  not  be  construed  as  reducing  the  salary  to  that  amount 
in  view  of  the  subsequent  .deficiency  appropriation  act  appropriating  an 
amount  sufficient  to  make  the  salaries  for  that  year  five  thousand  dollars. 

Congress  has  power  whoUy  irrespective  of  prior  l^slation  retroactively 
to  fix  the  salary  payable  to  a  justice  of  the  Supreme  Court  of  the  District 
of  Columbia  and  as  the  effect  of  the  act  of  1895  was  a  determination  of 
Congress  that  the  salary  of  the  justices  of  that  court  for  the  year  ending 
June  30,  1893,  was  five  thousand  dollars  this  court  cannot  disregard 
the  retroactive  effect  of  the  statute. 

The  facts  are  stated  in  the  opinion. 

Mr.  Morgan  H.  Beach,  with  whom  Mr.  A.  A.  Hoehling,  Jr., 
was  on  the  brief,  for  appellant. 

Mr.  Josiah  A.  Van  Orsdd,  Assistant  Attorney  General,  with 
whom  Mr.  Fdiz  Braningan,  Assistant  Attorney,  was  on  the 
brief,  for  the  United  States. 
VOL.  oon — 26 
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Mr.  Justice  White  delivered  the  opinion  of  the  court. 

Charles  P.  James  was  an  Associate  Justice  of  the  SuiH^me 
Court  of  the  District  of  Columbia.  On  December  1,  1892, 
being  over  seventy  years  of  age  and  having  served  for  more 
than  ten  years,  he  resigned  his  office.  He  died  on  August  8, 
1899.  This  suit  was  brought  by  the  administratrix  of  the  es- 
state  of  Justice  James,  on  June  30,  1900,  to  recover  $6,688.90, 
on  the  ground  that  the  salary  of  Justice  James  at  the  time  of 
his  resignation  was  five  thousand  dollars  per  annum,  and  that 
after  his  resignation  and  up  to  the  time  of  his  death  he  was  paid, 
under  the  provisions  of  Rev.  Stat.  §  714,  only  at  the  rate  of 
four  thousand  dollars  per  annum,  upon  the  erroneous  theory 
that  that  sum  was  the  rate  of  salary  fixed  by  law  at  the  time 
of  the  resignation.  From  a  judgment  rejecting  the  claim,  38 
C.  CI.  615,  this  appeal  was  prosecuted. 

To  comprehend  the  contentions  pressed  at  bar  it  is  necessary 
briefly  to  refer  to  the  statutes  fixing  the  salary  of  the  Justices 
of  the  Supreme  Court  of  the  District  of  Columbia  in  force  at 
the  time  of  and  after  the  date  of  the  resignation  of  Justice 
James. 

By  the  second  section  of  the  act  of  June  1, 1866, 14  Stat.  54, 
the  annual  salary  of  the  Chief  Justice  of  the  Supreme  Court  of 
the  District  of  Columbia  was  fixed  at  four  thousand  five  hun- 
dred dollars,  and  of  each  Associate  Justice  at  four  thousand 
dollars.  This  provision  continued  in  force  up  to  and  including 
tJhe  fiscal  year  ending  June  30,  1891.  The  act,  26  Stat.  908, 
947,  making  appropriations  for  judicial  salaries,  etc.,  for  the 
fiscal  year  commencing  July  1, 1891,  and  ending  June  30, 1892, 
contained  the  following  provision: 

"For  salaries  of  the  Chief  Justice  of  the  Supreme  Court  of 
the  District  of  Columbia  and  the  five  Associate  Judges,  at  the 
rate  of  five  thousand  dollars  per  annum  each;  thirty  thousand 
dollars." 

The  law  containing  this  provision  had  the  enacting  clause 
usually  found  in  appropriation  acts,  declaring  that  the  appro- 
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priations  were  made  in  full  compensation  for  the  services  of 
the  fiscal  year  to  which  the  acts  related,  and  the  last  section  of 
the  act  repealed  all  acts  or  parts  of  acts  inconsistent  or  in  con- 
flict with  its  provisions.  Under  this  act  Justice  James  was  paid 
for  the  fiscal  year  referred  to  a  salary  at  the  rate  of  five  thou- 
sand dollars  per  annum. 

The  appropriation  act  for  the  following  fiscal  year,  com- 
mencing July  1,  1892,  and  ending  June  30,  1893,  contained  an 
appropriation  of  a  lump  sum  of  $24,500  "for  salaries  of  the 
Chief  Justice  of  the  Supreme  Court  of  the  District  of  Columbia 
and  five  Associate  Judges."  The  sum  thus  appropriated  was 
only  adequate  to  pay  the  salaries  of  the  Associate  Justices  at 
the  rate  of  four  thousand  dollars  per  annum  each,  and  this  act 
also  contained  the  general  enacting  and  concluding  clauses 
above  referred  to. 

For  the  five  months  of  the  year  covered  by  this  last  act,  up 
to  his  resignation,  viz.,  from  July  1, 1892,  to  December  1, 1892, 
Justice  James  was  paid  at  the  rate  of  four  thousand  dollars  per 
annum.  Shortly  after  his  resignation,  before  the  expiration  of 
the  fiscal  year  covered  by  the  lump  appropriation  for  the  year 
commencing  July  1,  1892,  and  ending  June  30,  1893,  Congress, 
by  the  a«t  of  February  9,  1893,  27  Stat.  434,  created  the  Court 
of  Appeals  of  the  District  of  Columbia.  By  the  terms  of  the 
act  its  provisions  were  not  to  take  effect  until  April  3,  1893. 
It  was  provided  in  the  fourteenth  section  of  the  act  that  "Jus- 
tices of  the  Supreme  Court  of  the  District  of  Columbia  shall 
hereafter  receive  an  annual  salary  of  five  thousand  dollars  each 
payable  quarterly  at  the  Treasury  of  the  United  States.''  As 
the  lump  appropriation  made  in  the  act  above  referred  to  for  the 
fiscal  year  ending  June  30,  1893,  was  adequate  only  to  pay 
the  salaries  at  the  rate  of  four  thousand  dollars  per  annum,  it 
followed  that  the  existing  appropriation  was  not  adequate  to 
pay  the  salaries  of  the  Justices  of  the  Supreme  Court  of  the 
District  of  Columbia  at  the  rate  of  five  thousand  dollars  per 
annum  from  the  date  fixed  for  the  going  into  effect  of  the  Court 
of  Appeals  act,  that  is,  from  April  3,  1893,  to  the  end  of  the 
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fiscal  year.  To  remedy  this,  in  the  deficiency  appropriation 
act  of  March  3,  1893,  27  Stat.  653,  there  was  appropriated  a 
sum  which,  added  to  the  previous  lump  appropriation,  was  ade- 
quate to  pay  to  the  Justices  of  the  Supreme  Court  of  the  Dis- 
trict a  salary  at  the  rate  of  five  thousand  dollars  per  annum 
from  April  3,  1893,  to  the  end  of  the  fiscal  year.  For  the  fol- 
lowing fiscal  years,  it  is  conceded,  regular  appropriations  were 
made  for  the  salaries  of  the  Justices  of  the  Supreme  Court  of 
the  District  of  Columbia  at  the  rate  of  five  thousand  dollars 
per  annum.  The  deficiency  appropriation  act  of  March  2, 
1895,  contained  an  appropriation,  28  Stat.  843,  851,  "to  pay 
the  Chief  Justice  and  five  Associate  Justices  of  the  Supreme 
Court  of  the  District  of  Columbia  the  difference  between  the 
rate  of  compensation  received  by  them  and  five  thousand  dol- 
lars per  annum  for  the  fiscal  year  eighteen  hundred  and  ninety-  • 
three. "  In  virtue  of  this  appropriation  Justice  James  was  paid 
for  the  portion  of  the  fiscal  year  (from  July  1, 1892,  to  June  30, 
1893)  covered  by  the  lump  appropriation,  that  is,  up  to  the 
time  of  his  resignation,  on  December  1,  1892,  a  sum  which, 
added  to  the  four  thousand  dollars  appropriated  in  the  lump 
appropriation  act  for  that  fiscal  year,  made  his  salary  at  the 
rate  of  five  thousand  dollars  per  annum. 

On  behalf  of  the  administratrix  the  contention  is  that  the 
appropriation  at  the  rate  of  five  thousand  dollars  per  annum 
made  for  the  fiscal  year  from  July  1,  1891,  to  June  30,  1892, 
operated  as  an  increase  of  the  salary  to  that  amount,  and  that 
this  increase  was  not  repealed  by  the  subsequent  legislation, 
or,  if  intended  to  be  repealed,  the  repealing  act  was  void,  be- 
cause the  Supreme  Court  of  the  District  of  Columbia  was  an 
inferior  court  of  the  United  States  within  the  meaning  of  sec- 
tion 1,  article  III,  of  the  Constitution,  and  therefore,  as  Con- 
gress had  increased  the  salary  to  five  thousand  dollars,  it  was 
without  power  to  reduce  it. 

The  opposing  contention  is  that  the  only  effect  of  the  appro- 
priation for  the  fiscal  year  ending  June  30,  1892,  was  to  tem- 
porarily raise  the  salary  for  that  year,  and  that  as  in  the, sub- 
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sequent  year  only  a  lump  sum  adequate  to  pay  at  the  rate  of 
four  thousand  dollars  per  annum  was  appropriated,  the  gen- 
eral law  of  1866  governed,  and  that  amount  became  the  salary 
which  by  law  was  payable  to  Justice  James  at  the  time  of  his 
resignation.  And  it  is  insisted  that  Congress  was  vested  with 
power  to  increase  tod  diminish  at  pleasure  the  compensation 
paid  to  a  Justice  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia, because  that  court  was  not  one  of  the  courts  referred 
to  in  section  1  of  article  III  of  the  Constitution.  Indeed,  irre- 
spective of  the  question  of  what  was  the  rate  of  salary  payable 
to  Justice  James  at  the  time  of  his  resignation,  the  Government 
contends  that  the  judgment  below  should  be  affirmed,  because 
in  any  event  the  Supreme  Court  of  the  District  of  Columbia 
was  not  a  court  of  the  United  States  within  the  intendment  of 
Rev.  Stat.  §  714,  and  in  consequence  the  judges  of  that  court 
were  not  entitled  on  resignation  to  the  benefits  intended  to  be 
conferred  thereby. 

From  the  view  we  take  of  the  case  it  is  xmnecessary  to  con- 
sider the  constitutional  questions  which  are  raised  by  the  op- 
posing parties.  We  say  this  because  if  the  result  of  an  analysis 
of  the  legislation  of  Congress  be  to  establish  that  the  salary  by 
law  payable  to  Justice  James  at  the  time  of  his  resignation  was 
five  thousand  dollars  per  annum,  it  will  be  superfluous  on  that 
branch  of  the  case  to  intimate  any  opinion  as  to  whether  the 
Supreme  Court  of  the  District  of  Columbia  is  a  court  of  the 
United  States  within  the  meaning  of  section  1  of  article  III  of 
the  Constitution.  Likewise,  on  the  second  branch  of  the  case, 
if  it  be  concluded  that  the  Justices  of  the  Supreme  Court  of  the 
District  of  Columbia  are  embraced  within  the  provisions  of 
section  714  of  the  Revised  Statutes,  irrespective  of  whether 
that  court  is  or  is  not  an  inferior  court  within  the  meaning  of 
the  constitutional  provision  above  referred  to,  it  will  be  like- 
wise superfluous  to  consider  the  question  of  constitutional 
power. 

It  is  not  disputed  that  by  the  express  terms  of  the  appro- 
priation act  for  the  fiscal  year  ending  June  30,  1892,  the  sal- 
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aries  of  the  Justices  of  the  Supreme  Court  c(  the  District  of  Co- 
lumbia were  increased  to  five  thousand  dollars  per  ^nniim  at 
least  for  that  year.  As,  however,  the  ap|»ropriation  for  the 
next  fiscal  year — the  one  in  which  Justice  James  resigned — ^was 
only  of  a  lump  sum  adequate  to  pay  four  thousand  dollars  per 
annum,  it  is  insisted  that  that  amount  wa^  the  salary  fnyable 
to  Justice  James  at  the  date  of  bis  resignation*  Whether,  if 
the  act  appropriating  the  lump  sum  stood  alone,  it  would  sus- 
tain the  contention  based  upon  it,  we  are  not  called  upon  to 
decide,  since  we  may  not  merely  consider  the  lump  appropri- 
ation, but  must  also  take  into  view  the  act  of  Bilarch  2, 1895, 
28  Stat.  851,  relating  to  the  identical  subject,  viz.,  the  salary 
for  the  fiscal  year  ending  June  30,  1893,  payable  by  law  to  the 
Justices  of  the  Supreme  Court  of  the  District. 

The  act  of  March  2, 1895,  appropriated  to  pay  as  a  deficiency 
to  the  Chief  Justice  and  the  five  Associate  Justices  of  the  Su- 
preme Court  of  the  District  of  Columbia  a  sum  representing  the 
difference  between  the  rate  of  compensation  theretofore  re- 
ceived by  them  and  five  thousand  dollars  per  annum  for  the 
fiscal  year  1893,  the  year  in  which  Justice  James  resigned. 
Now  that  act  is  susceptible  of  only  one  of  two  constructions, 
viz.,  either  that  it  was  a  legislative  declaration  to  the  efifect 
that  the  increase  of  salary  operated  by  the  specific  provision 
contained  in  the  appropriation  act  for  the  fiscal  year  ending 
June  30,  1892,  was  a  permanent  provision  and  had  not  been 
repealed  by  the  lump  appropriation  made  in  the  act  of  the  fol- 
lowing year,  or  that  it  was  intended  retmactively  to  fix  the 
salaries  of  the  Justices  of  the  Supreme  Court  of  the  District  of 
Columbia  for  the  fiscal  year  1893  at  the  sum  of  five  thousand 
dollars,  a  power  which  Congress  undoubtedly  possessed.  Stock- 
dale  V.  Insurance  Companies,  20  Wall.  323,  331,  332.  Which- 
ever view  is  adopted  the  legal  proposition  inevitably  arises  that 
the  salary  of  the  Justices  of  the  Supreme  Court  of  the  District 
of  Columbia  payable  by  law  for  the  fiscal  year  of  1893  was  the 
sum  of  five  thousand  dollars.  Indeed,  as  a  matter  of  fact  un- 
der the  operation  of  the  deficiency  appropriation,  the  salary 
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actually  paid  to  Justice  James  for  the  portion  of  the  fiscal  year 
up  to  the  time  of  his  resignation  was  at  the  rate  of  five  thousand 
dollars  per  annum.  It  is  no  answer  to  this  deduction  to  say 
that  as  the  effects  just  indicated  arose  from  the  act  of  1895, 
therefore  they  could  not  have  existed  in  the  fiscal  year  of  1893 
when  Justice  James  resigned;  for  this  would  be  but  to  deny 
efficacy  to  the  act  of  1895,  either  as  a  Congressional  interpre- 
tation of  the  prior  legislation  or  as  a  retroactive  statute  fixing 
the  salaries  for  the  year  1893. 

As  Congress  had  the  power,  wholly  irrespective  of  the  prior 
legislation,  retroactively  to  fix  the  salary  payable  to  a  Justice 
of  the  Supreme  Court  of  the  District  of  Columbia  for  an  ante- 
cedent year,  and  as  the  effect  of  the  act  of  1895  was  necessarily 
a  determination  by  Congress  that  the  salary  payable  to  Justice 
James  for  the  year  during  which  he  resigned  was  five  thousand 
dollars,  we  are  not  at  liberty  to  disregard  the  retroactive  effect 
of  the  act  of  Congress  by  holding  that  the  salary  payable  to 
him  by  law  for  the  year  during  which  he  retired  was  a  less  siun 
than  the  amount  which  Congress,  in  the  exercise  of  its  plenary 
authority  in  the  premises,  has  declared  was  the  lawful  salary. 

The  salary  of  Justice  James  for  the  period  just  referred  to 
being  then  at  the  rate  of  five  thousand  dollars  per  annum,  it 
is  obvious  that  he  was  within  the  terms  of  Rev.  Stat.  §  714, 
if  the  provisions  of  that  section  applied  to  Justices  of  the  Su- 
preme Court  of  the  District  of  Columbia.  That  section  is  as 
follows: 

''  Sec.  714.  When  any  judge  of  any  court  of  the  United  States 
resigns  his  office,  after  having  held  his  commission  as  such  at 
least  ten  years,  and  having  attained  the  age  of  seventy  years, 
he  shall,  during  the  residue  of  his  natural  life,  receive  the  same 
salary  which  was  by  law  payable  to  him  at  the  time  of  his 
resignation.'^ 

On  behalf  of  the  Government  it  is,  as  we  have  said,  contended 
that  Justice  James  was  not  entitled  to  the  benefit  of  this  stat- 
ute, because  that  statute  only  embraced  judges  of  such  courts 
of  the  United  States  as  were  within  the  purview  of  section  1 
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of  article  III  of  the  Constitution,  and  it  is  insisted  the  Supreme 
Court  of  the  District  of  Columbia  was  not  so  embraced.  We 
think  the  premise  upon  which  this  contention  rests  is  wholly 
devoid  of  merit.  The  words  of  the  statute,  "when  any  judge 
of  any  court  of  the  United  States  resigns  his  office,"  are  broad 
enough  to  embrace  all  courts  created  by  the  United  States, 
without  taking  into  view  the  particular  constitutional  authority 
which  was  exercised  in  such  creation.  It  is  true  tiiat  the  stat- 
ute excludes  the  conception  that  it  was  intended  to  apply  to 
judges  of  courts  created  by  Congress  when  the  term  of  office 
was  of  a  limited  duration.  Conversely,  however,  in  our  opinion, 
the  text  of  the  statute  leaves  no  room  for  question  that  its  pro- 
visions were  intended  to  apply  to  a  judgp  of  any  court  of  the 
United  States  holding  his  office  by  a  Ufe  tenure,  such  as  during 
good  behavior.  Indeed,  as  it  is  conceded  at  bar,  that  from  the 
period  of  the  enactment  of  the  statute  down  to  the  present 
time  it  has,  without  interruption  or  deviation,  been  construed 
by  the  legislative  and  executive  departments  of  the  Govern- 
ment as  appUcable  to  Justices  of  the  Supreme  Coiu^t  of  the  Dis- 
trict of  Columbia,  we  do  not  deem  it  necessary  to  determine 
whether  the  Supreme  Court  of  the  District  of  Columbia  is  an 
inferior  court  within  the  meaning  of  section  1  of  article  III  of 
the  Constitution,  since  even  if  it  be  not  a  court  of  that  charac- 
ter it  is  nevertheless  a  court  of  the  United  States  within  the 
meaning  of  Rev.  Stat.  §  714. 
The  judgment  is  reversed  and  the  case  remanded  vrith  directions 
to  enter  a  judgment  for  the  petitioner. 
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AYER  AND  LORD  TIE  COMPANY  v.  COMMONWEALTH 
OF  KENTUCKY. 

ERROR  TO  THE  COURT  OF  APPEALS  FOR  THE  STATE  OF  KENTUCKY. 
No.  268.     Argued  April  27. 1906.— Decided  May  21.  1906. 

The  general  rule  as  to  vessels  plying  between  the  ports  of  different  States 
and  engaged  in  the  coastwise  trade,  is  that  the  domicil  of  the  owner  is 
the  situs  of  the  vessel  for  the  purposes  of  taxation  wholly  irrespective  of 
the  place  of  enrollment,  subject  to  the  exception  that  where  a  vessel 
engaged  in  interstate  commerce  has  acquired  an  actual  situs  in  a  State 
other  than  that  which  is  the  domicil  of  the  owner  it  may  there  be  taxed 
because  within  the  jurisdiction  of  the  taxing  authorities. 

Vessels  owned  by  a  corporation  domiciled  in  Illmois,  and  which  although 
enrolled  in  a  Kentucky  port  are  not  engaged  in  conmierce  wholly  in  the 
State  but  are  engaged  in  interstate  commerce,  and  which  have  acquired 
a  permanent  situs  for  taxation,  and  are  taxed,  in  another  State  are  not 
subject  to  taxation  by  the  State  of  Kentucky,  nor  is  their  situs  for  taxa- 
tion therein  on  account  of  their  being  enrolled  at  a  port  of  that  State. 

The  Commonwealth  of  Kentucky,  by  Frank  A.  Lucas, 
revenue  agent,  commenced  an  action  in  the  County  Court  of 
McCracken  County  to  recover  from  the  Ayer  and  Lord  Tie 
Company  alleged  omitted  state,  county  and  municipal  taxes 
for  the  years  1899,  1900  and  1901)  claimed  to  be  assessable 
upon  two  steamboats  and  certain  barges,  and  for  the  year 
1901  upon  one  other  steamboat,  all  the  property  of  the  com- 
pany. 

In  the  statement  of  the  plaintiff  the  right  to  recover  in  re- 
spect of  the  steamboats  was  based  solely  upon  the  assertion 
that  on  the  dates  when  it  was  alleged  the  boats  became  sub- 
ject  to  the  taxes  in  question  they  were  "enrolled,  in  accord- 
ance with  the  laws  of  the  United  States  governing  navigation, 
at  the  port  of  Paducah,  in  the  county  of  McCracken  and  State 
of  Kentucky;  that,  as  required  by  the  said  laws  of  the  United 
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States  governing  navigation,  the  words  of  'Paducah,  Ken- 
tucky' were  painted  on  the  stem  of  said  steamboats;  that 
said  boats,  when  not  in  use,  are  kept  at  Padueah,  Kentucky, 
and  that  the  said  port  of  Padueah  is,  and  was  on  each  of  said 
days,  the  home  port  of  said  steamboats." 

The  right  to  recover  in  respect  of  the  barges  was  based  upon 
the  allegation  that  ''each  and  all  of  said  boats  are  now  and 
were  on  each  of  the  above  days  mentioned  used  by  the  defend- 
ant for  the  purpose  of  towing  ties,  loaded  on  barges;  that  the 
defendant  was,  on  each  of  the  days  aforesaid,  the  owner, 
seized  of  and  in  possession  of  certain  barges,  used  in  connec- 
tion with  said  steamboats,  for  the  purpose  of  transporting 
railroad  ties." 

The  tie  company  answered  as  follows:  That  it  was  an  Illinois 
corporation,  chartered  in  1893,  and  empowered  "to  transact 
business  with  steamboats  engaged  in  interstate  commerce;" 
that  ''ever  since  its  corporation  it  has  been  engaged  in  busi- 
ness as  owner  of  towboats,  plying  on  the  Mississippi,  Ohio, 
Tennessee  and  Cumberland  rivers,  and  their  tributaries; 
that  the  business  in  which  towboats  had  been  engaged  is  that 
of  interstate  commerce  and  of  transporting  railroad  ties  in  its 
own  barges  from  different  points  of  said  rivers  to  the  port  of 
Brookport,  in  the  State  of  Illinois;  that  tlieir  said  towboats, 
in  pursuit  of  their  business,  occasionally  touch  at  the  point 
of  Padueah,  Kentucky,  but  never  to  discharge  their  cargo, 
but  simply  for  the  purpose  of  buying  stores,  employing  sea- 
men, and  for  other  like  purposes;  that  they  and  said  barges 
are  in  the  State  of  Kentucky  but  temporarily,  and  most  of 
their  business  is  transportations  from  ports  and  places  in 
Alabama,  Mississippi,  Kentucky,  Missouri,  Arkansas,  Illinois 
and  Tennessee  to  said  port  of  Brookport,  in  the  State  of  lUinois; 
St.  Louis,  in  the  State  of  Missouri;  Duvals  Bluff,  in  the  State 
of  Arkansas,  at  which  ports  said  towboats  discharge  and  de- 
liver their  respective  cargo  of  ties,  and  said  boats  and  barges, 
owned  and  controlled  by  Ayer  and  Lord  Tie  Company  was 
engaged  in  the  business  aforesaid  during  and  prior  to  years 
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1899,  1900  and  1901,  and  since  owned  by  the  said  defendant 
company,  have  never  been  engaged  in  any  other  business  but 
as  aforesaid,  nor  has  said  company  since  its  incorporation  been 
engaged  in  any  other  business  than  as  aforesaid;  that  their 
said  vessels  were  and  are  regularly  Ucensed  and  enrolled  by  the 
United  States  under  and  in  pursuance  to  the  acts  of  Congress." 

It  was  further  averred  that  although  the  tie  company  had 
offices  in  various  cities  of  Illinois  situated  on  the  Ohio  river, 
as  also  offices  in  the  cities  of  Paducah  and  Fulton  in  the  State 
of  Kentucky,  and  Duvals  Blufif  in  the  State  of  Arkansas,  it 
had  such  offices  in  Kentucky  for  convenience,  and  its  princi- 
pal office  was  averred  to  be  in  the  State  of  Illinois,  of  which 
State  it  was  a  citizen. 

It  was  denied  that  the  home  port  of  its  vessels  was  in  the 
port  of  Paducah,  Kentucky,  and  it  was  averred  that  such 
vessels  were  enrolled  in  Kentucky  for  convenience,  and  that 
when  they  were  so  enrolled  the  general  manager  of  its  trans- 
portation department  and  of  the  steamboats  of  the  tie  com- 
pany was  a  resident  of  the  State  of  Kentucky. 

It  was  further  specifically  averred  that  during  the  year  for 
which  the  State  of  Kentucky  was  seeking  to  assess  the  prop- 
erty in  question  for  taxation  "all  of  said  property  was  assessed 
(listed?)  by  the  defendant  in  the  State  of  Illinois  for  taxation, 
and  has  been  taxed,  and  defendant  has  paid  taxes  under  the 
State  of  Illinois,  to  said  State  and  city  of  Chicago  on  all  of  said 
property,  and  denies  the  right  of  the  State  of  Kentucky  to 
subject  same  property  to  taxation." 

Claiming  the  right  under  the  commerce  clause  of  the  Con- 
stitution of  the  United  States  to  trade  at  the  ports  of  the 
different  States  without  molestation  by  the  State  of  Ken- 
tucky, the  company  averred  that  the  imposition  and  the  collec- 
tion of  taxes  in  question  would  operate  an  unlawful  interfer- 
ence with  the  right  of  the  company  to  trade  or  engage  in 
interstate  commerce  as  it  had  heretofore  been  accustomed 
to  do. 

A  demiurer  was  filed  to  the  answer  on  the  ground  that  it 
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did  not  state  facts  sufficient  to  constitute  a  defense.  The 
County  Court  overruled  the  demurrer,  and  plaintiff  declining 
to  plead  further,  the  court  dismissed  "the  plaintiff's  state- 
ment and  action."  The  case  was  then  taken  by  appeal  to  the 
Circuit  Court  of  McCracken  County.  As  part  of  the  record 
from  the  County  Court  the  defendant  filed  in  the  Circuit  Court 
a  petition  and  bond  for  removal  of  the  cause  to  a  Federal 
court,  upon  the  ground  of  diversity  of  citizenship.  On  the 
trial  of  the  case,  before  action  taken  on  a  demurrer  which  had 
been  refiled  to  the  answer,  the  court  overruled  and  dismissed 
the  petition  for  removal,  and  the  defendant  excepted.  The 
demurrer  to  the  answer  was  overruled,  and,  the  plaintiff  de- 
clining to  plead  further,  a  judgment  of  dismissal  was  entered. 
The  cause  was  then  appealed  to  the  Court  of  Appeals  of  Ken- 
tucky. That  court  held  that  the  demurrer  should  have  been 
sustained,  and  the  judgment  in  favor  of  the  company  was 
reversed.  77  S.  W.  Rep.  686.  A  petition  for  rehearing  was 
denied  for  reasons  stated  in  an  opinion.  79  S.  W.  Rep. 
290. 

After  the  mandate  of  the  Court  of  Appeals  was  filed  in  the 
Circuit  Court  that  court,  upon  the  pleadings  and  the  mandate 
and  opinion  of  the  Court  of  Appeals,  entered  a  judgment  sus- 
taining the  demurrer,  and,  the  defendant  declining  to  plead 
further,  the  allegations  of  plaintiff's  statement  were  taken  for 
confessed,  and  it  was  adjudged  that  the  property  therein  de- 
scribed was  liable  for  taxation  at  the  values  stated  in  the  judg- 
ment, and  the  defendant  was  adjudged  to  pay  the  taxes  due 
upon  such  assessable  values  for  the  years  in  controversy,  with 
the  statutory  penalty.  In  compliance  with  the  request  of 
the  defendant  the  court  separately  stated  its  findings  of  fact 
and  conclusions  of  law,  which  are  as  follows: 
"Separation  of  Findings  of  Facts  from  Conclusions  of 
Law. 

"That  the  defendant  was,  at  the  time  specified  in  the  plead- 
ings, the  sole  owner  of  the  following-described  property,  named 
in  the  petition,  to  wit:  Steamers  Russel  Lord,  Pavonia,  Inver- 
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ness  and  barges;  that  the  same  were  of  the  value  as  follows, 
as  set  out  in  the  statement:  Russel  Lord,  $13,000;  Pavonia, 
$10,000;  Inverness,  $2,500;  barges,  $10,000;  that  the  defend- 
ant had  enrolled  said  steamboats  at  Paducah,  Kentucky,  with 
the  name  Paducah  painted  on  the  stem  of  said  vessels;  that 
the  defendant  was  a  corporation  legally  incorporated  under 
the  laws  of  the  State  of  Illinois. 

"As  a  matter  of  law  the  court  adjudges  that  the  port  of 
Paducah,  Kentucky,  was,  at  the  times  mentioned  in  the  state- 
ment, the  home  port  of  said  vessels  and  barges  belonging  to 
defendant  and  named  in  the  statement,  and  that  all  of  said 
vessels  were  liable  to  assessment  and  valuation,  at  the  times 
stated  in  the  statement,  in  McCracken  County,  Kentucky,  for 
piu*poses  of  state,  coimty  and  city  taxes  for  the  years,  respec- 
tively, Russel  Lord  and  Pavonia,  1899,  1900  and  1901 ;  Inver- 
ness, 1901;  barges,  1899,  1900  and  1901.  The  defendant 
excepts  to  each  of  the  above  findings  of  facts,  and  also  to  all 
of  the  conclusions  of  law." 

A  motion  to  set  aside  the  judgment  and  for  a  new  trial 
having  been  made  and  overruled,  the  cause  was  again  ap- 
pealed to  the  Court  of  Appeals  of  Kentucky.  The  court  af- 
firmed the  judgment  of  the  Circuit  Court  upon  the  authority  of 
its  previous  opinion,  and  the  case  was  then  brought  to  this 
court. 

Mr,  Charlds  E.  KremeTy  with  whom  Mr.  James  Campbell 
was  on  the  brief,  for  plaintiff  in  error: 

The  barges  are  engaged  in  interstate  commerce  but  they  are 
not  enrolled  and  Ucensed,  and  have  not  "Paducah"  painted 
on  their  stems,  and  are  not  at  Paducah  when  not  in  use  or  at 
any  other  time. 

They  have  no  actual  situs  in  Kentucky,  because  not  in  the 
State,  and  no  artificial  situs  by  virtue  of  an  enrollment  and 
license,  and  therefore  are  not  in  Kentucky  at  all  and  cannot 
therefore  be  assessed  there.  Whether  they  have  an  actual 
situs  elsewhere,  or  whether  their  situs  is  that  of  the  domicil 
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of  their  owner,  is  entirely  immaterial  in  this  case.  The  case 
of  the  barges  here  comes  within  Commonwealth  v.  American 
Dredge  Co.,  122  Pa.  St.  386. 

These  barges  were  exempt  from  enrollment  or  license  mider 
§  21,  Rev.  Stat.  The  statement  does  not  allege  that  they  ever 
were  in  Kentucky.  The  answer  alleges  that  they  were  en- 
gaged in  interstate  commerce  between  ports  of  different  States. 
Being  unenroUed,  they  can  only  be  taxed  at  the  residence  of 
the  owner  in  Chicago,  where  their  owner  had  them  assessed 
and  paid  taxes  on  them. 

The  gist  of  the  decision  of  the  Court  of  Appeals  and  its  con- 
clusion is,  that  as  Paducah  is  the  home  port  of  the  steamers 
in  question,  therefore  that  place  is  their  situs  for  assessment 
and  taxation. 

The  court  does  not  find  that  Paducah  is  the  actual  situs  of 
these  vessels,  but  holds  that  Paducah  is  the  home  port  of  them 
because  it  is  the  place  where  they  are  enrolled  and  licensed,  and 
because  Paducah  is  painted  on  their  stems.  This,  their 
artificial  situs,  the  comt  holds,  is  sufficient  to  subject  the  vessels 
to  assessment  and  taxation  there,  regardless  of  the  place  of 
their  ownership. 

If  it  should  appear  that  these  vessels  were  illegally  enrolled 
and  licensed  at  Paducah,  and  illegally  had  their  names  painted 
on  the  stem,  then  they  had  no  legal  situs  at  Paducah  and  it 
would  follow  that  plaintiff  in  error  could  only  be  assessed  at 
Chicago,  or  at  the  place  of  the  actual  situs  of  the  vessels,  and 
therefore  it  was  right  in  paying  taxes  upon  these  vessels  at 
Chicago,  the  place  of  its  domicil. 

The. steamers  were  subject  to  enrollment  under  the  laws  of 
the  United  States,  and  section  4141  of  the  Revised  Statutes 
appUes  to  them. 

Under  this  statute  plaintiff  in  error  could  only  register  or 
enroll  its  steamers  at  a  port  nearest  to  that  in  which  it 
resided.  The  steamers  should  have  been  enrolled  at  Chicago, 
where  it  resided,  that  being  a  port  and  at  the  same  tune 
the  place  of  residence  of  the  corporation.    These  vessels  could 
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only  be  enrolled  in  compliance  with  sections  4313  and 
4314. 

These  steamers  should  have  been  enrolled  and  licensed  in 
Chicago,  and  if,  at  the  expiration  of  their  licenses,  they  were 
fomid  away  from  Chicago,  should  have  been  enrolled  and 
licensed  under  section  4328.  The  vessels  were  illegally  and 
improperly  enrolled  at  Paducah,  and  having  been  so  illegally 
and  improperly  enrolled  there,  it  follows  that  painting  the  name 
"  Paducah ''  on  their  stems  was  also  illegal  and  improper. 

The  question  of  ownership  and  place  of  enrollment  are, 
under  the  law,  separate  and  distinct  from  the  matter  of  the 
painting  of  the  name  on  the  stern.  Before  the  passage  of  the 
act  of  1884,  the  name  to  be  painted  on  the  stern  was  provided 
for  by  section  4334.  The  act  of  1884  broadened  the  meaning 
of  the  word  "port''  under  §§4178,  4334  as  to  painting  the 
name  on  the  stem. 

The  steamers  were  not  temporarily  enrolled  at  Paducah 
under  §  4323  and  were  illegally  enrolled  there  by  one  who  had 
no  right  to  do  so. 

This  case  is  governed  by  Morgan  v.  Parham,  16  Wall.  471. 
See  also  St,  Louis  v.  Wiggins  Ferry  Company,  11  Wall.  423; 
Mayor  v.  Baldwiny  57  Alabama,  61 ;  Yost  v.  Lake  Erie  Transp. 
Co.,  112  Fed.  Rep.  746;  The  Lotus,  26  Fed.  Rep.  637. 

The  place  of  residence  of  the  owners  is  to  be  considered  the 
home  port,  even  when  the  registration  is  in  another  State. 
The  Jenny  B.  Gilkey,  19  Fed.  Rep.  127;  The  Charlotte  Vander- 
biit,  19  Fed.  Rep.  219;  The  Plymouth  Rock,  14  Blatch.  505; 
The  Mary  Chilton,  4  Fed.  Rep.  487;  The  E,  A.  Barnard,  2 
Fed.  Rep.  712;  The  Golden  Gate,  Newb.  Ad.  308;  The  Martha 
Washington,  1  Cliff.  463;  The  Thos.  Fletcher,  24  Fed.  Rep.  375; 
The  Chelmsford,  34  Fed.  Rep.  399;  The  Marion  G.  Harriss,  81 
Fed.  Rep.  964;  The  Richard  G.  Garrett,  44  Fed.  Rep.  379; 
The  Havana,  64  Fed.  Rep.  496. 

The  plaintiff  is  not  estopped  from  claiming  an  invalid  en- 
rollment against  the  State  of  Kentucky  because  the  State  is 
in  no  way  a  party  to  such  enrollment.    This  is  a  proceeding 
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entirely  between  the  Government  of  the  United  States  and 
the  Ayer  and  Lord  Tie  Co.,  which  does  not  inure  to  the  benefit 
of  the  State.  The  latter  is  a  mere  outsider,  in  no  way  interested 
in  the  matter  of  enrollment,  was  not  benefited  by  it,  and 
cannot  be  injured  by  its  being  held  illegal. 

The  steamboats  had  no  actual  situs.  They  were  engaged  in 
interstate  commerce.  They  were  engaged  in  trading  between 
places  in  different  States  upon  diflferent  waters.  The  State 
must  show  a  situs  of  the  property  in  question.  Walker  v. 
Walker,  9  Wall.  755;  Manne  Nat.  Bank  \.  Fiske,  71  N.  Y. 
353;  Myers  v.  Cronk,  113  N.  Y.  608;  Monson  v.  Tripp,  81 
Maine,  24. 

Mr,  N,  B,  Hays,  Attorney  General  of  Kentucky,  with  whom 
Mr,  Charles  H.  Morris  and  Mr.  J.  H.  Ralston  were  on  the 
briefs,  for  defendant  in  error: 

If  the  actual  situs  and  home  port  of  the  boats  in  question 
is  Paducah,  Kentucky,  under  the  laws  of  the  United  States 
governing  navigation,  then  these  boats  and  bargps  are  within 
the  jurisdiction  of  the  State  of  Kentucky,  and  the  county  of 
McCracken;  are  protected  by  the  State's  laws,  and  subject  to 
state  and  county  taxation;  and  if  the  tax  is  levied  only  at  the 
home  port,  and  said  boats  and  barges  are  valued  as  other 
property,  and  without  unfavorable  discrimination,  because 
of  their  employment,  it  is  a  valid  power  of  the  State.  The 
situs  of  said  boats  for  the  purposes  of  taxation,  is  Paducah, 
Kentucky;  and  being  a  part  of  the  property  of  this  State, 
and  said  county,  they  are  subject  to  taxation  there,  and  not 
elsewhere.  Hays  v.  Pacific  Mail  Steamship  Co.,  17  How. 
596;  Transpm-tatim  Co.  v.  Wheeling,  99  U.  S.  273;  St.  Louis 
v.  Ferry  Co.,  11  Wall.  423;  Pullman  Pal.  Car.  Co.  v.  Pennr 
sylvania,  114  U.  S.  36;  Moran  v.  New  Orleans,  112  U.  S.  75; 
Morgan  v.  Parham,  16  Wall.  471;  Judson  on  Taxation,  §  186. 

While,  for  purposes  of  taxation,  the  general  rule  is  that 
mobilia  sequuntur  personam,  such  is  by  no  means  the  invariable 
rule,  and  in  many  cases  tangible  personal  property  acquires  a 
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situs  for  taxation  foreign  to  the  residence  of  its  owner.  This 
was  recently  decided  by  this  court  in  Union  Refrigerator  Transit 
Co,  V.  Kentvcky,  199  U.  S.  194.  See  also  Brown  v.  Houston, 
114  U.  S.  622;  Union  Refrig,  Transit  Co.  v.  Lynch,  177  U.  S. 
149;  Delaware,  Lackawanna  &  Western  Ry.  Co,  v.  Pennsyl- 
vania, 198  U.  S.  341. 

Although  assessed  and  taxed  in  Illinois,  the  same  property 
is  not  exempt  from  taxation  in  Kentucky.  Coe  v.  Errol,  116 
U.  S.  517. 

The  taxation  of  the  vessels  in  Kentucky  is  not  an  inter- 
ference with  interstate  commerce.  Their  home  port  being  in 
McCracken  County,  Kentucky,  and  the  city  of  Paducah,  and 
being  constantly  employed  and  used  in  the  streams  of  Ken- 
tucky, and  those  adjacent  thereto,  and  when  not  in  use  kept 
at  Paducah,  they  are  property  within  the  jurisdiction  of  said 
city,  county  and  State,  for  the  purpose  of  taxation,  and  the 
right  of  the  State  to  tax  them  should  not  be  denied.  Pullman 
Palace  Car  Co,  v.  Pennsylvania,  141  U.  S.  36;  American  Re- 
frigeralor  Trans,  Co.  v.  HaU,  171  U.  S.  68;  Old  Dominion 
Steamship  Co,  v.  Virginia,  198  U.  S.  302;  Northwestern  Lum- 
ber Co.  V.  Chehalis  County,  87  Am.  St.  Rep.  747;  National 
Dredging  Co.  v.  State,  99  Alabama,  462;  Norfolk  and  Western 
R.  R.  Co.  V.  Board  of  Pub.  Works,  97  Virgmia,  23;  Minbum 
V.  Hays,  56  Am.  Dec.  366;  Union  Trust  Co.  v.  Kentucky,  199 
U.  S.  194. 

No  State  can  lay  any  tonnage  tax,  or  lay  any  tax  on  inter- 
state commerce  itself,  but  the  principle  has  always  been  recog- 
nized that  the  instruments  by  which  interstate  commerce  was 
carried  on  were  subject  to  state  taxation  as  property  wherever 
they  might  be  situated,  provided  only  that  they  were  not 
discriminated  against  because  of  their  occupation.  Louis- 
ville Ferry  Co.  v.  Commonwealth,  22  Ky.  L.  Rep.  446;  C.  C.  C. 
&  St.  L.  Ry,  Co.  V.  Backus,  154  U.  S.  439;  Henderson  Bridge 
Co.  V.  Commonwealth,  17  Ky.  L.  Rep.  389;  Henderson  Bridge 
Co.  V.  Kentucky,  166  U.  S.  150;  Morgan  v.  Parham,  16  Wall. 
471. 

VOL  ccii — 27 
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Mr.  Justice  White,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

As  in  the  argument  counsel  for  plaintiff  in  error  has  not  dis- 
cussed the  alleged  error  in  overruling  the  motion  to  remove, 
we  treat  that  question  as  waived  and  pass  to  the  merits. 

Notwithstanding,  by  the  demurrer  to  the  Miswer,  it  was 
conceded  that  the  tie  company  was  the  owner  of  the  alleged 
taxable  property,  that  it  was  an  Illinois  corporation  and  that 
its  main  office  was  in  Chicago,  that  it  had  paid  taxes  in  Illinois 
upon  such  property,  that  the  property  was  emj^oyed  in  inter- 
state commerce  between  ports  of  different  States,  including 
the  State  of  Illinois,  that  its  steamboats  were  enroUed  at 
Paducah,  Kentucky,  for  convenience,  Kentucky  being  the 
place  of  residence  of  one  of  its  managing  officers,  and  that  its 
boats  touched  at  Paducah  only  temporarily,  never  receiving 
or  discharging  cargo  at  that  port,  the  Court  of  Appeals  of 
Kentucky  held  that  the  property  in  question  was  subject  to 
the  taxing  power  of  the  State  of  Kentucky.  The  existence  of 
power  in  the  State  to  tax  the  property  in  question  was  rested 
solely  upon  the  proposition  that  as  the  steamboats  were  en- 
rolled at  Paducah,  and  the  name  Paducah  was  painted  upon 
their  stems,  it  was  to  be  conclusively  presumed  that  the  home 
port  of  the  vessels  was  at  Paducah,  and  that  such  home  port 
was  the  situs  of  the  property  for  taxation.  The  barges  were 
brought  within  the  principle  announced,  because  they  were 
treated  as  mere  accessories  of  the  steamboats.  While  in  the 
opinion  the  steamboats  were  regarded  as  operated  under  a 
registry,  the  fact  is  they  were  engaged  in  the  coastwise  trade 
under  an  enrollment  and  license.  But  this  is  immaterial,  since 
vessels  in  order  to  be  enrolled  must  possess  the  quali- 
fications and  fulfill  the  requirements  necessary  for  regis- 
tration. 

To  comprehend  the  question  a  chronological  statement  of 
the  legislation  of  Congress  as  to  the  registration  or  enrollment 
of  vessels,  etc.,  is  necessary. 
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By  section  3  of  an  act  approved  December  31,  1792,  1  Stat. 
287, 288,  it  was  provided  as  follows : 

"Sec.  3.  And  be  it  further  enacted,  That  every  ship  or  vessel, 
hereafter  to  be  registered  (except  as  hereinafter  provided), 
shall  be  registered  by  the  collector  of  the  district  in  which 
shall  be  comprehended  the  port  to  which  such  ship  or  vessel 
shall  belong,  at  the  time  of  her  registry,  which  port  shall  be 
deemed  to  be  that,  at  or  nearest  to  which,  the  owner,  if  there 
be  but  one,  or  if  more  than  one,  the  husband  or  acting  and 
managing  owner  of  such  ship  or  vessel,  usually  resides.  And 
the  name  of  the  said  ship  or  vessel,  and  of  the  port  to  which 
she  shall  so  belong,  shall  be  painteil  on  her  stem,  on  a  black 
ground,  in  white  letters,  of  not  less  than  three  inches  in  length. 
And  if  any  ship  or  vessel  of  the  United  States,  shall  be  found, 
without  having  her  name,  and  the  name  of  the  port,  to  which 
she  bejongs,  painted  in  the  manner  aforesaid,  the  owner  or 
owners  shall  forfeit  fifty  dollars;  one-half  to  the  person  giving 
the  information  thereof;  the  other  half  to  the  use  of  the  United 
States." 

On  June  23,  1874,  18  Stat.  252,  the  foregoing  provision 
was  amended  so  as  to  allow  the  name  of  the  vessel  to  be 
painted  upon  her  stern  in  yellow  or  gold  letters.  In  the 
Revised  Statutes  the  requirement  in  question  was  separated 
into  two  sections  (sections  4141,  4178),  reading  as  fol- 
lows: 

"Sec.  4141.  Every  vessel,  except  as  is  hereinafter  provided, 
shall  be  registered  by  the  collector  of  that  collection  district 
which  includes  the  port  to  which  such  vessel  shall  belong  at 
the  time  of  her  registry;  which  port  shall  be  deemed  to  be  that 
at  or  nearest  to  which  the  owner,  if  there  be  but  one,  or,  if 
more  than  one,  the  husband  or  acting  and  managing  owner 
of  such  vessel,  usually  resides.'' 

"Sec.  4178.  The  name  of  every  registered  vessel,  and  of 
the  port  to  which  she  shall  belong,  shall  be  painted  on  her 
stem,  on  a  black  ground,  in  white  letters  of  not  less  than  three 
inches  in  length.    If  any  vessel  of  the  United  States  shall  be 
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found  without  having  her  name  and  the  name  of  the  port  to 
which  she  belongs  so  painted,  the  owner  or  owners  shall  be 
liable  to  a  penalty  of  fifty  dollars;  recoverable  one-half  to  the 
person  giving  the  information  thereof;  the  other  half  to  the 
use  of  the  United  States.'* 

By  section  2  of  the  act  of  February  18,  1793,  1  Stat.  305, 
''for  enrolling  and  licensing  ships  or  vessels  to  be  employed 
in  the  coasting  trade,"  etc.,  the  same  requirements  were  made 
essential  for  enrollment  as  for  registering,  and  by  section  11 
licensed  vessels  were  specifically  obliged  to  have  the  name  and 
port  painted  on  the  stern.  As  incorporated  into  the  Revised 
Statutes  the  latter  provision  reads  as  follows: 

''Sec.  4334.  Every  licensed  vessel  shall  have  her  name  and 
the  port  to  which  she  belongs,  painted  on  her  stem,  in  the  man- 
ner prescribed  for  registered  vessels;  and  if  any  licensed  vessel 
be  found  without  such  painting,  the  owner  thereof  shall  be 
liable  to  a  penalty  of  twenty  dollars." 

By  section  21  of  an  act  approved  June  26,  1884,  23  Stat.  53, 
58,  it  was  provided  as  follows: 

"Sec.  21.  That  the  word  'port,'  as  used  in  sections  forty-one 
hundred  and  seventy-eight  and  forty-three  hundred  and 
thirty-four  of  the  Revised  Statutes,  in  reference  to  painting 
the  name  and  port  of  every  registered  or  licensed  vessel  on  the 
stern  of  such  vessel,  shall  be  construed  to  mean  either  the  port 
where  the  vessel  is  registered  or  enrolled,  or  the  place  in  the 
same  district  where  the  vessel  was  built  or  where  one  or  more 
of  the  owners  reside." 

Again,  by  acts  approved  February  21,  1891,  c.  250,  sec.  1, 
26  Stat.  765,  and  January  20,  1897,  c.  67,  sec.  1,  29  Stat.  491, 
section  4178,  Rev.  Stat.,  was  amended  so  that  it  now  reads 
as  follows: 

"Sec.  4178.  The  name  of  every  documented  vessel  of  the 
United  States  shall  be  marked  upon  each  bow  and  upon  the 
stem,  and  the  home  port  shall  also  be  marked  upon  the  stem. 
These  names  shall  be  painted  or  gilded,  or  consist  of  cut  or 
carved  or  cast  roman  letters  in  light  color  on  a  dark  ground. 
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or  in  a  dark  color  on  a  light  ground,  secured  in  place,  and  to 
be  distinctly  visible.  The  smallest  letters  used  shall  not  be 
less  in  size  than  four  inches.  If  any  such  vessel  shall  be  found 
without  these  names  being  so  marked  the  owner  or  own- 
ers shall  be  liable  to  a  penalty  of  ten  dollars  for  each  name 
omitted:  Provided,  however,  That  the  names  on  each  bow  may 
be  marked  within  the  year  eighteen  hundred  and  ninety- 
seven." 

Was  the  ruling  below  justified  by  these  statutes?  We  think 
not. 

The  general  rule  has  long  been  settled  as  to  vessels  plying 
between  the  ports  of  different  States,  engaged  in  the  coastwise 
trade,  that  the  domicil  of  the  owner  is  the  situs  of  a  vessel  for 
the  purpose  of  taxation,  wholly  irrespective  of  the  place  of 
enrollment,  subject,  however,  to  the  exception  that  where  a 
vessel  engaged  in  interstate  commerce  has  acquired  an  actual 
situs  in  a  State  other  than  the  place  of  the  domicil  of  the  owner, 
it  may  there  be  taxed  because  within  the  jurisdiction  of  the 
taxing  authority. 

In  Hays  v.  Pacific  Mail  S.  S.  Co.,  17  How.  596,  vessels  were 
registered  in  New  York,  where  the  owner  resided.  The  vessels 
were  employed  in  commerce  on  the  Pacific  Ocean  between 
San  Francisco  and  Panama,  and  the  question  was  whether  the 
vessels  were  subject  to  taxation  in  California.  It  was  decided 
that  they  were  not,  as  they  had  not  become  incorporated  into 
the  property  of  California  so  as  to  have  an  actual  situs  in  that 
State,  and  it  was  declared  that  the  vessels  were  properly 
taxable  at  the  domicil  of  their  owner. 

In  St.  Louis  V.  Ferry  Co.,  11  Wall.  423,  the  boated  of  the  com- 
pany, an  Illinois  corporation,  were  enrolled  at  St.  Louis  and 
plied  between  that  city  and  the  city  of  East  St.  Louis,  in  the 
State  of  Illinois.  The  company  had  an  office  in  St.  Louis, 
where  its  president  and  other  principal  officers  lived  and  where 
the  ordinary  business  meetings  of  the  directors  were  held  and 
the  corporate  seal  was  kept.  A  tax  was  paid  upon  the  boats 
in  lUinois,  the  residence  of  the  owner.    The  city  of  St.  Louis 
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taxed  the  ferry  boats  as  personal  property  "within  the  city.'' 
It  was,  however,  held  that  the  boats  did  not  so  abide  within 
the  city  as  to  become  incorporated  with  and  form  part  of  its 
personal  property,  citing  Hays  v.  Pacific  Mail  S,  S.  Co.,  17 
How.  559.  In  the  course  of  the  opinion  the  court  said  (italics 
mine): 

"The  boats  were  enrolled  at  the  city  of  St.  Louis,  but  that 
throws  no  light  upon  the  subject  of  our  inquiry.  The  act  of 
1789,  sec.  2,  1  Stat,  at  L.  55,  and  Uie  act  of  1792,  sec.  3,  1 
Stat,  at  L.  287,  require  every  vessel  to  be  roistered  in  the 
district  to  which  she  belongs,  and  the  fourth  section  of  the 
former  act  and  the  third  section  of  the  latter,  declares  that 
her  home  port  shall  be  that  at  or  near  which  her  owner  resides. 
The  solution  of  the  question,  where  her  home  port  is,  when  ii 
arises,  depends  wholly  upon  the  locality  of  her  oumer^s  residence, 
and  not  upon  the  place  of  her  enrollment.  3  Kent.  Com. 
133,  170;  Hill  v.  The  Golden  Gate,  Newberry,  308;  The 
Superior,  Newberry,  181;  Jordan  v.  Young,  37  Maine,  27, 
29." 

In  Morgan  v.  Parham,  16  Wall.  471,  a  vessel  originally 
registered  in  New  York  had  been  engaged  for  years  in  the 
coastwise  trade  between  Mobile  and  New  Orleans  and  was 
enrolled  at  Mobile.  It  was  decided  that  the  boat  could  not 
be  taxed  in  Alabama. 

In  Transportation  Co.  v.  Wheeling,  99  U.  S.  273,  vessels 
engaged  in  commerce  between  ports  of  different  States  were 
held  taxable  at  the  domicil  of  the  owner. 

Quite  recently,  in  Old  Dominion  S.  S.  Co.  v.  Virginia,  198 
U.  S.  299,  the  foregoing  authorities  were  approvingly  cited, 
and  were  in  effect  reaffirmed.  In  that  case  the  vessels  were 
enrolled  in  New  York,  the  domicU  of  the  owner,  but,  althou^ 
engaged  in  interstate  commerce,  the  vessels  were  navigated 
wholly  within  the  limits  of  the  State  of  Virigina,  it  was  held 
that  they  came  within  the  exception  to  the  general  rule  which 
we  have  previously  stated,  and  were  properly  taxable  in 
Virginia. 
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As  in  the  case  at  bar,  the  owner  of  the  vessels  was  domiciled 
in  Illinois  and  the  vessels  were  not  employed  exclusively  in 
conmierce  between  points  in  the  State  of  Kentucky,  but  were 
engaged  in  traffic  between  that  State  and  the  ports  of  other 
States,  including  Illinois,  it  seems  obvious  that,  as  a  question 
of  fact  they  had  no  permanent  situs  in  the  State  of  Kentucky 
within  the  rule  announced  in  the  Old  Dominion  Steamship  case. 
The  right  then  of  the  State  of  Kentucky  to  tax  the  vessels 
must  solely  depend  upon  the  fact  that  they  were  enrolled  at 
the  port  of  Paducah  in  that  State.  But,  if  enrollment  at  that 
place  was  within  the  statutes,  it  is  wholly  inuuaterisd,  since 
the  previous  decisions  to  which  we  have  referred  decisively 
establish  that  enrollment  is  irrelevant  to  the  question  of  taxa- 
tion, because  the  power  of  taxation  of  vessels  depends  either 
upon  the  actual  domicil  of  the  owner  or  the  permanent  situs 
of  the  property  within  the  taxing  jurisdiction.  The  court  be- 
low, however,  did  not  apparently  decline  to  apply  the  previous 
decisions  of  this  court,  but  treated  them  as  inapposite,  under 
the  assumption  that  they  were  rendered  before  the  act  of  1884, 
and  that  the  necessary  eflfect  of  that  statute  was  to  change  the 
general  law  so  as  to  cause  vessels  to  be  subject  to  taxation 
within  a  State  where  they  wei-e  enrolled,  although  that  State 
was  neither  the  residence  of  the  owner  nor  the  place  of  the 
actual  situs  of  the  property.  As  the  ruling  below  was  made 
before  the  decision  of  this  court  in  the  Old  Dominion  Steam- 
ship Company  case,  rendered  since  the  act  of  1884,  we  might 
well  leave  the  demonstration  of  the  error  into  which  the  court 
fell  to  result  from  the  decision  of  that  case,  since  the  ruling 
below  is  wholly  inconsistent  with  that  decision.  This  clearly 
follows,  since  in  the  Old  Dominion  Steamship  case  the  right  of 
the  Stiite  of  Virginia  to  tax  was  based  upon  the  permanent 
situs  of  the  vessels  in  Virginia,  although  they  were  enrolled 
in  another  State.  But  in  view  of  the  general  importance  of 
the  subject  we  shall  briefly  point  out  the  mistaken  construction 
given  by  the  court  below  to  the  act  of  1884. 

After  referring  to  the  act  of  1884,  and  quoting  the  provisions 
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of  the  Rev.  Stat.  sec.  4178,  as  now  existing,  the  court  below 
said: 

"Appellee  had  a  right  to  cause  its  boats  to  be  registered  at 
Paducah,  although  that  was  not  the  place  nearest  to  the  port 
where  it  resided;  and  it  fully  complied  with  the  law  regulating 
the  subject,  by  painting  the  words  'of  Paducah,  Ky.,'  on  the 
stem  thereof;  and  by  the  amendment  of  1884,  Paducah 
became  the  home  port  of  the  vessels  so  registered  and 
marked." 

"The  steamboats  involved  in  this  litigation  are  separated 
from  the  residence  of  their  owner  by  a  long  distance  in  both 
geography  and  time;  in  fact,  they  can  never  visit  the  port  at 
which  their  owner  resides;  they  are,  so  far  as  their  actual  situs 
is  concerned,  permanently  confined  to  the  rivers  over  which 
they  float;  if  their  home  port  had  to  be  Chicago,  because  that 
is  the  residence  of  their  owner,  as  under  the  law  prior  to  1884, 
then  they  would  have  a  home  port  from  which  they  could 
derive  no  advantage  or  protection,  because  they  could  never 
reach  it.  It  was  to  obviate  this  hardship,  with  others,  that  the 
act  of  1884  was  passed  by  Congress,  permitting  their  owners 
to  select  for  them  a  home  port  in  the  field  of  their  operations, 
which  is  for  them  a  home  port  in  fact,  as  well  as  in  law  and 
name.  Property,  such  as  that  under  consideration,  ought, 
logically,  to  be  taxed  at  its  own  home  port;  there  it  can  be 
seen  and  properly  valued  for  assessment  by  the  fiscal  officers; 
whereas,  at  the  residence  of  its  owner  (Chicago),  the  officers, 
of  necessity,  must  rely  on  the  statements  of  the  latter  for  both 
its  existence  and  its  value.  At  its  home  port  it  enjoys  the 
protection  of  the  laws  of  the  jurisdiction  in  which  it  is  located, 
and  both  justice  and  reason  would  seem  to  require  that  prop- 
erty thus  permanently  located,  both  in  legal  contemplation 
and  in  fact,  within  a  jurisdiction  foreign  to  that  of  its  owner, 
should  contribute  its  fair  share  to  the  support  of  that  govern- 
ment whose  protection  it  enjoys." 

It  is  at  once  apparent  that  this  line  of  reasoning,  whilst  it 
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asserts  the  principle  of  actual  situs  and  expounds  the  act  of 
1884  as  making  that  the  exclusive  rule  to  test  the  power  to 
tax,  at  once  causes  the  act  to  destroy  the  very  principle  which 
it  was  assumed  the  act  upheld.  This  is  the  inevitable  conse- 
quence of  the  conclusion  reached  by  the  court  below,  that  the 
act  of  1884  endowed  the  owner  of  a  vessel  with  the  power, 
simply  by  the  painting  a  name  of  a  place  upon  his  vessel,  to 
make  such  place  the  situs  for  taxation,  although  it  might  be 
neither  the  actual  situs  of  the  property  nor  the  residence  of 
the  owner. 

The  act  in  question  was  an  elaborate  one,  containing  thirty 
sections,  relating  to  the  American  merchant  marine,  and  was 
entitled  "An  act  to  remove  certain  burdens  on  the  American 
merchant  marine  and  encourage  the  American  foreign  carry- 
ing trade  and  for  other  purposes.*'  23  Stat.  53.  The  only 
provision  contained  in  that  act  which  had  any  reference  to  the 
subject  under  consideration  and  which  was  relied  upon  in  the 
court  below  was  section  21,  which  we  have  previously  quoted, 
and  which  we  again  copy: 

"Sec.  21.  That  the  word  'port,'  as  used  in  sections  forty- 
one  hundred  and  seventy-eight  and  forty-three  hundred  and 
thirty-four  of  the  Revised  Statutes,  in  reference  to  painting 
the  name  and  port  of  every  registered  or  licensed  vessel  on 
the  stem  of  such  vessel,  shall  be  construed  to  mean  either  the 
port  where  the  vessel  is  registered  or  enrolled,  or  the  place  in 
the  same  district  where  the  vessel  was  built  or  where  one  or 
more  of  the  owners  reside." 

Clearly  this  section  does  not  essentially  change  the  prior 
general  law  respecting  enrollment,  as  it  simply  enlarges  the 
power  of  an  owner  in  regard  to  painting  on  the  stem  of  his 
vessel  the  name  of  the  place  from  which  he  may  desire  to  hail 
her.  The  prior  provisions  as  to  enrollment  clearly  exacted 
that  the  owner,  as  an  incident  to  enrollment,  should  mark  upon 
his  vessel  the  name  of  the  place  of  enrollment;  in  other  words, 
compelled  the  owner  to  hail  his  vessel  from  the  place  of  en- 
rollment, although  he  might  be  domiciled  elsewhere.    Now, 
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as  the  settled  rule  at  the  time  of  the  passage  of  this  act  was 
that  enrollment,  and  consequent  marking  of  the  stem  of  the 
vessel  with  the  name  of  the  place  of  enrollment,  was  not  the 
criterion  by  which  to  determine  the  power  of  taxation,  it  is 
impossible  to  conceive  that  Congress  intended,  by  merely 
conferring  a  privilege  to  select  the  name  of  a  {dace  otiier  than 
the  port  of  enrollment  to  be  marked  upon  a  vessel,  to  over- 
throw the  settled  rules  in  regard  to  taxation  of  such  property 
which  existed  at  the  time  of  the  passage  of  the  act  of  1884.  To 
give  to  the  statute  the  construction  adopted  by  the  court  below 
would  be  simply  to  hold  that  its  purpose  was  to  endow  the 
owner  with  the  faculty  of  arbitrarily  selecting  a  place  for  the 
taxation  of  his  vessel  in  defiance  of  the  law  of  domicil  and  in 
disregard  of  the  principle  of  actual  situs.  Since  by  the  statute 
the  owner  was  given  the  right  to  paint  either  the  name  of  Uie 
{^ace  where  the  vessel  was  built,  where  enrolled,  or  where  one 
of  the  owners  resided.  And  this  demonstrates  tiie  misoon- 
ception  of  the  construction  given  to  the  act  of  1884  by  the 
court  below,  since  the  court  declared  that  the  whole  effect  <rf 
the  act  was  to  endow  the  owner  of  vessels  with  the  power  to 
select,  by  marking  on  the  stem,  a  place  "in  the  field  of  opera- 
tions," which  should  be  the  place  of  taxation.  But  no  such 
limitation  as  the  field  of  operations  can  be  implied  from  the 
language  of  the  statute,  and,  therefore,  if  the  constmctioo 
adopted  were  upheld  the  unlimited  right  of  the  owner  to 
arbitrarily  fmstrate  the  taxing  laws  of  the  State  where  he  was 
rightfully  subject  to  taxation  would  result. 

Undoubtedly,  as  we  have  said,  the  general  statutes  as  to 
enrollment  in  force  prior  to  1884  required  that  the  name  of 
the  port  to  be  painted  upon  the  vessel  should  be  the  port  of 
enrollment,  although  such  place  might  not  be  the  domicil  of 
the  owner.  In  practice,  however,  that  rule  was  not  always 
observed,  because  the  owners  of  vessels  desired  to  hail  them 
from  the  place  of  the  residence  of  the  owner.  The  Albany,  4 
Dill.  439.  And  the  history  of  the  adoption  of  the  proviaon 
now  known  as  section  21  of  the  act  of  1884  referred  to  leaves 
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no  room  for  doubt  that  Congress  simply  intended  to  legalize 
such  practice.  The  provision  had  its  origin  in  an  amend- 
ment imanimously  reported  by  the  Committee  on  Commerce 
of  the  Senate  on  May  1,  1884,  to  a  bill  then  pending  in  the 
Senate.  The  chairman  of  the  committee,  in  reporting  the 
proposed  amendment,  said  (15  Cong.  Rec.  p.  3650): 

"Mr.  Frye.  The  next  amendment  I  am  authorized  to  oflfer 
is  a  section  in  reference  to  the  painting  of  the  name  of  the  ship 
on  the  stem.  Not  very  important  that  must  appear  to  Sena- 
tors. Many  of  our  shipowners  in  the  State  of  Maine  think 
more  of  that  than  Uiey  do  of  the  rest  of  this  bill.  The  man 
who  owns  a  ship  looks  upon  her  as  his  wife  or  his  children; 
he  loves  his  ship;  and  imder  the  law  as  it  stands  to-day  he 
is  required  to  paiat  on  the  stem  the  name,  it  may  be  that  of 
his  wife  or  of  his  daughter  and  the  port  to  which  she  bdcmgs. 
For  seventy-five  years  the  port  to  which  she  belonged  was 
construed  to  be  the  place  where  she  was  owned,  and  if  a  man 
built  a  ship  in  Surry,  and  she  was  owned  there,  he  painted  on 
the  stem  the  'May  Ann,  from  Surry,  Me.'  In  1875  a  sharp 
Treasury  official  discovered  that  it  was  a  violation  of  the  law. 
He  reported  to  the  Secretary  of  the  Treasury,  and  the  Secre- 
tary issued  an  order  that  all  those  ships  must  bear  the  name 
of  the  port  of  entry,  regardless  of  where  they  were  built  or 
owned.  They  are  building  vessels,  home  vessels,  owned  at 
home,  owned -in  families,  in  many  inst^ces  by  the  black- 
smith, the  carpenter,  the  captain,  and  the  mate.  Their  ves- 
sels they  wish  to  name  after  one  of  the  family  and  the  home, 
the  place  where  she  is  owned  and  built,  and  yet  under  the 
construction  of  the  Treasury  Department  she  may  be  the 
'Julia  Ann,'  from  Machias,  her  port  of  entry,  but  actually 
built  and  owned  a  hundred  miles  from  there.  Take  Bath  and 
Richmond,  on  the  Kennebec  River— Bath,  the  greatest  ship- 
building city  in  the  United  States  to-day  of  wooden  ships; 
her  rival,  Richmond,  is  fifteen  miles  above.  The  men  who 
build  their  ships  in  Richmond  regard  it  as  about  as  serious  a 
wrong  as  can  be  imposed  upon  them  by  law  to  compel  them 
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to  put  a  ship  built  there  and  owned  there  under  the  name  of 
Bath,  her  port  of  entry,  and  Bath  would  fully  reciprocate  under 
like  circumstances.  I  take  it  that  no  Senator  will  object  to 
that  provision. 

"Mr.  Hale.  Just  there  let  me  ask  my  colleague,  was  not 
the  reason  for  the  ruling  of  the  Secretary  of  the  Treasury  that 
the  technical  view  was  taken  of  the  word  'port,'  and  it  was 
concluded  there  could  be  nothing  but  the  port  of  entry,  thereby 
taking  away  this  privilege  from  the  men  who  built  the  ship? 

"Mr.  Frye.    I  so  understand  it." 

And,  without  debate,  the  amendment  was  adopted,  and 
subsequently,  with  other  amendments,  was  incorporated  as 
part  of  the  bill  which  came  from  the  House  of  Representatives, 
relating  to  the  same  general  subject  as  the  bill  which  was  under 
consideration  in  the  Senate.  15  Cong.  Rec.  pp.  3869,  3973, 
5440. 

The  suggestion  that  because  the  vessels  were  enrolled  at 
Paducah  the  owner  was  estopped  from  disputing  that  they 
had  a  situs  for  taxation  there,  is  but  to  contend  that  the  place 
of  enrollment  was  per  se  controlling,  in  disregard  of  the  re- 
peated rulings  of  this  court  to  the  contrary. 

The  judgment  of  the  Court  of  Appeals  of  Kentucky  must  be 
reversed  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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APPEAL    FROM    THE    COURT    OF    APPEALS    OF    THE    DISTRICT    OF 

COLUMBIA. 

No.  234.     Argued  April  18. 1906.— Decided  May  21.  1906. 

Revenue  bills,  within  the  meaning  of  the  constitutional  provision  that  they 
must  originate  in  the  House  of  Representatives  and  not  in  the  Senate 
are  those  that  levy  taxes  in  the  strict  sense  of  the  word  and  are  not  bills 
for  other  purposes  which  may  incidentally  create  revenue. 

An  act  of  Congress  appropriating  money  to  be  paid  to  railway  companies 
to  carry  out  a  scheme  of  public  improvements  in  the  District  of  Columbia, 
and  which  also  requires  those  companies  to  eliminate  grade  crossings  and 
erect  a  union  station,  and  recognizes  and  provides  for  the  surrender  of 
existing  rights,  is  an  act  appropriating  money  for  governmental  purposes 
and  not  for  the  private  use  exclusivdy  of  those  companies. 

The  acts  of  Congress  of  February  12,  1901,  31  Stat.  767,  774,  and  of  Feb- 
ruary 28,  1903,  32  Stat.  909,  for  diminating  grade  crossings  of  railways 
and  erection  of  a  union  station  in  the  District  of  Columbia  and  providing 
for  part  of  the  cost  thereof  by  appropriations  to  be  levied  and  assessed 
on  property  in  the  District  other  than  that  of  the  United  States  are  not 
unconstitutional  either  because  as  bills  for  raising  revenue  they  should 
have  originated  in  the  House  of  Representatives  and  not  in  the  Senate, 
or  because  they  appropriate  moneys  to  be  paid  to  the  railway  companies 
for  their  exclusive  use;  and  assuming  but  not  deciding  that  he  can 
raise  the  question  by  suit,  a  taxpayer  of  the  District  is  not  oppressed  or 
deprived  of  his  property  without  due  process  of  law  by  reason  of  the  taxes 
imposed  under  said  statutes. 

The  facts  are  stated  in  the  opinion. 

Mr.  Josiah  MiUard,  pro  se,  appellant: 

Taxes  on  land  or  the  profits  issuing  from  lands  are  taxes  in 
the  strict  sense  of  the  word:  they  are  direct  taxes  within  the 
meaning  of  the  constitutional  provision  respecting  the  appor- 
tionment of  representatives  and  direct  taxes,  and,  therefore, 
also  necessarily  within  the  meaning  of  the  provision  that  all  bills 
for  raising  revenue  shall  originate  in  the  House  of  Representa- 
tives.   Pollock  V.  Farmers'  Loan  and  Trust  Co.,  157  U.  S.  429; 
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S.  C,  158  U.  S.  601;  Story  on  Constitution,  §880  and  note; 
Bank  v.  NdnJcer,  3  App.  D.  C.  190,  198-201;  S.  C,  167  U.  S. 
196, 203;  Cooley  on  Taxation,  3(1  ed.,  95,  96  and  notes;  License 
Tax  Cases,  5  Wall.  462;  Binns  v.  United  Stales,  182  U.  S.  292; 
Dawns  v.  BidweU,  194  U.  S.  489,  496. 

The  chief  characteristic  of  an  act  which  lays  a  tax  for  any 
purpose  whatever,  is,  that  it  is  intended  to  raise  revenue  by 
taxation;  and  no  other  purpose,  pretended  or  real,  can  de- 
prive it  of  the  nature  of  a  bill  for  raising  revenue.  Bills  which 
lay  taxes  on  lands  or  incomes  for  any  purpose  whatever  are 
"  bills  for  raising  revenue  within  the  purview  of  the  Constitu- 
tion.'' Story  Const.  §880  and  note;  Income  Tax  Cases,  157 
U.  S.  429;  Cong.  Record,  February  16, 1905  (Payne's  citations). 

It  does  not  matter  that  this  legislation  relates  to  the  District 
of  Columbia,  even  if  it  related  exclusively  to  it;  for  notwith- 
standing any  rule  of  either  House,  the  power  of  Congress  in 
this  District  is  restricted  and  quaUfied  by  all  the  general  limi- 
tations, express  or  implied,  which  are  imposed  on  its  authority 
by  the  Constitution.  Curry  v.  District  of  Columbia,  14  D.  C. 
App.  429,  438-445;  Callan  v.  Wilson,  127  U.  S.  127;  Thompson 
V.  Utah,  170  U.  S.  343,  346;  United  States  v.  More,  3  Cranch, 
160,  note;  Loan  Association  v.  Topeka,  20  Wall.  655;  Ijotigh- 
borough  v.  Blake,  5  Wheat.  317,  325;  Wilkes  County  v.  Coler, 
180  U.  S.  506,  513-525;  Cohens  v.  Virginia,  6  Wheat.  264,  446. 

If  a  tax  is  imposed  upon  one  of  the  political  subdivisions  of 
a  coimtry,  as  in  the  present  case,  the  purpose  must  not  only  be 
a  public  purpose  as  regards  the  people  of  that  subdivision,  but 
it  must  also  be  local.  People  v.  Town  of  Salem,  20  Michigan, 
452,  474;  Cohens  v.  Virginia,  6  Wheat.  264,  446;  Loughborough 
V.  Blake,  5  Wheat.  317,  325. 

The  people  of  the  District  of  Columbia  cannot  be  taxed  to 
pay  "the  debts  of  the  United  States,"  in  whole  or  in  part, 
whether  equitable  or  legal,  unless  the  taxes  on  them  for  that 
purpose  be,  if  indirect,  uniform  throughout  the  United  States, 
and  be,  if  direct,  apportioned  among  the  States  and  Territories 
in  proportion  to  population;  and  hence  the  case  of  United 
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SkUes  V.  Realty  Co.,  163  U.  S.  440,  444,  the  Sugar  Bounty  case, 
is  no  precedent  here,  even  if  these  taxes  were  designed  to  pay 
a  debt,  and  not  provide  una  flatu  a  bounty  for  a  private  cor- 
poration and  a  stately  edifice  for  the  adornment  of  the  capital 
of  the  nation,  as  such.  The  cases  above  cited  sustain  this  con- 
tention. 

The  right  of  taxation  can  only  be  used  in  aid  of  a  public 
object,  an  object  which  is  within  the  purpose  for  which  govern^ 
ments  are  established,  and  cannot,  therefore,  be  exercised  in 
aid  of  enterprises  strictly  private,  even  though,  in  a  remote  or 
collateral  way,  the  local  public  may  be  benefited  thereby. 
Loan  Association  v.  Topeka,  20  Wall.  655,  664;  Cole  v.  Lor 
Orangey  112  U.  S.  1,  6;  Miles  Planting  Co,  v.  Carlisle,  5  D.  C. 
App.  138;  Hanson  v.  Vernon,  27  Iowa,  28;  WkUmg  v.  Sheboy- 
gan, Fond  du  Lac  R.  /2.  Co.,  25  Wisconsin,  167;  Sioeet  v.  Hvl- 
bert,  51  Barb.  (N.  Y.)  312;  Lowell  v.  Boston,  111  Massachusetts, 
454;  Central  Branch  U.  P.  R.  R.  Co.  v.  Smith,  23  Kansas,  533. 

It  is  admitted  by  the  Court  of  Appeals  that  all  three  of  the 
acts  in  question  originated  in  the  Senate;  and  the  same  fact 
also  appears  affirmatively  by  reference  to  the  Congressional 
Record. 

A  literal  compliance  with  the  mandatory  provisions  of  the 
Constitution,  whether  affirmative  or  negative,  is  a  condition 
precedent  to  the  vafidity  of  any  law  lajdng  taxes  on  the  prop- 
erty of  the  people,  and  attempts  to  evade  those  provisions  con- 
stitute violations  of  them.  Wilkes  County  v.  Coler,  180  U.  S. 
506,  521,  522;  Baltimore  v.  GUI,  31  Maryland,  375,  387,  388; 
Rodman  v.  Munson,  13  Barb.  (N.  Y.)  63;  People  v.  NicoU,  3 
Selden,  9,  139. 

All  remedial  laws,  such  as  the  constitutional  provisions  re- 
specting taxation  and  due  process  of  law,  must  be  so  construed 
as  to  repel  the  mischief  and  advance  the  remedy,  by  searching 
out  and  nullifying  evasions  as  well  as  violations  of  them.  Atty. 
General  v.  Meyricke,  2  Vesey,  Sr.  44;  Atty.  General  v.  Day,  1 
Vesey,  Sr.  218;  AUy.  General  v.  Davies,  9  Vesey,  Jr.  535,  541; 
Maihury  v.  Madison,  1  Cranch,  137,  175,  176;  Ex  parte  Gar- 
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land,  4  Wall.  333;  Cummings  v.  Missouri,  4  Wall.  237;  Baltir 
more  v.  GUI,  31  Maryland,  375;  Cooke  County  v.  Industrial 
School  for  Girls,  125  Illinois,  540,  564,  565;  Farmer  v.  St.  Paul, 
67  N.  W.  Rep.  990;  Washingtonian  Home  v.  Chicago,  157  Illi- 
nois, 414,  428;  Central  Transportation  Co.  v.  PuUman^s  Palace 
Car  Co.,  139  U.  S.  24,  40  e<  seq.;  Loan  Association  v.  Topeka, 
20  Wall.  655;  Ward  v.  Joplin,  186  U.  S.  142,  152;  BroumsviUe 
V.  League,  129  U.  S.  493;  Bank  of  San  Francisco  v.  Dodge, 
Assessor,  197  U.  S.  70. 

No  conclusive  presumption  can  arise  to  defeat  the  operation 
of  the  mandatory  and  remedial  provisions  of  the  Constitution 
respecting  taxation  and  due  process  of  law,  which  are  self- 
executing.  Wilkes  County  v.  Coler,  180  U.  S.  506,  521,  522; 
Post  V.  Supervisors,  105  U.  S.  657,  667;  Toum  of  South  OUavxi 
V.  Perkins,  94  U.  S.  260. 

The  Solicitor  General  for  the  Treasurer  of  the  United  States; 
Mr.  Wayne  Mac  Veagh,  Mr.  Frederic  D.  McKenney  and  Mr. 
John  S.  Flannery  for  Philadelphia,  Baltimore  &  Washington 
R.  R.  Co.;  Mr.  George  E.  Hamilton  and  Mr.  Michael  J.  Colbert 
for  Baltimore  &  Ohio  R.  R.  Co.  and  Washington  Terminal  Co.; 
Mr.  Edward  H.  Thomas  for  the  Commissioners  of  the  District 
of  Columbia,  appellees,  submitted: 

The  act  of  February  28,  1903,  and  the  two  acts  approved 
February  12,  1901,  do  not  appropriate  public  moneys  or  levy 
taxes  upon  the  taxpayers  of  the  District  of  Columbia  for  pri- 
vate purposes.  The  project  was  in  response  to  a  general  desire 
of  the  public,  to  abolish  dangerous  grade  crossings  and  to  re- 
move the  railroad  tracks  from  the  mall.  The  acts  were  based 
on  an  ample  consideration,  irrespective  of  the  general  power  of 
Congress  in  the  premises. 

We  submit  that  Congress,  in  the  acts  themselves,  having 
declared  that  the  appropriations  were  made  upon  a  valuable 
consideration  and  for  a  public  purpose,  the  matter  is  not  open 
to  review  in  the  courts.  Cooley's  Principles  of  Constitutional 
Law,  57,  58;  Cooley  on  Taxation,  2d  ed.,  111. 
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This  court  has  repeatedly  held  that,  although  railroad  cor- 
porations are  private  corporations  as  distinguished  from  those 
created  for  municipal  and  governmental  purposes,  their  uses 
are  public.  N.  Y.  &  N.  E.  R.  R.  Co.  v.  Bristol,  151  U.  S.  556, 
571. 

The  power  of  States,  counties  and  mimicipalities  to  aid  in 
the  construction  of  railroads,  upon  the  ground  that  railroads 
are  quad  public  institutions  created  and  existing  for  the  bene- 
fit of  the  public  at  large,  is  well  established.  Olcoti  v.  Super- 
visors, 16  Wall.  698;  CuHis  v.  CourUy  of  BuUer,  24  How.  447, 
449;  Rogers  v.  Burlington,  3  Wall.  065]  St.  Joseph  v.  Rogers, 
16  Wall.  663;  GiUman  v.  Slieboygan,  2  Black,  515;  Lamed  v. 
Burlington,  4  Wall.  276;  Railroad  Co.  v.  County  of  Otoe,  16 
Wall.  673;  Tovmship  of  Pine  Grove  v.  TalboU,  19  Wall.  676; 
United  States  v.  Railroad  Co.,  17  Wall.  330;  Loan  Assn.  v.  To- 
peka,  20  Wall.  661 ;  Otoe  Co.  v.  Baldwin,  111  U.  S.  15. 

The  United  States  possesses  complete  jurisdiction,  both  of  a 
political  and  municipal  nature,  over  the  District  of  Columbia. 
When  Congress,  acting  as  the  municipal  legislature  of  said  Dis- 
trict, in  the  exercise  of  the  police  power,  enacts  legislation  for 
the  benefit  of  the  health  and  safety  of  the  community  and 
makes  an  appropriation  and  levies  an  assessment  to  carry  said 
legislation  into  effect,  the  propriety  of  its  action  is  not  open  to 
review  by  the  courts.  Wight  v.  Davidson,  181  U.  S.  371,  381 ; 
Wilson  V.  Lambert,  168  U.  S.  611;  AT.  F.  cfe  N.  E.  R.  R.  Co.  v. 
Bristol,  151  U.  S.  556.  See  also  Wabash  R.  R.  Co.  v.  Defiance, 
167  U.  S.  88,  98;  Chicago  iStc.  R.  R.  v.  Nebraska,  170  U.  S.  57, 
74. 

But  even  if  the  appropriations  made  by  the  acts  of  1901  and 
1903  could  be  regarded  as  donations  they  would  still  be  legal 
and  the  acts  providing  therefor  constitutional  and  valid. 

From  the  beginning  of  this  Government,  Congress  has  made 
donations  for  the  benefit  of  public  service  corporations,  in  the 
nature  of  land  grants,  subsidies  and  bounties,  and  such  dona- 
tions have  been  invariably  sustained.  Allen  v.  Smith,  173  U.  S. 
402;  Uniied  States  v.  Realty  Co.,  163  U.  S.  440* 
VOL.  ecu — 28 
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Said  acts  of  1901  and  1903  are  not  revenue  or  tax  measures 
in  the  sense  contemplated  by  the  Constitution. 

The  provisions  of  section  7,  article  I  of  the  Constitution, 
which  requires  that  "all  bills  for  raising  revenue  shall  originate 
in  the  House  of  Representatives, "  cannot  apply  to  any  of  the 
acts  involved  in  this  case,  even  if  we  should  admit  for  the  pur- 
poses of  the  argument  that  said  acts  did  originate  in  the  Senate 
instead  of  in  the  House  of  Representatives. 

By  "bills"  is  meant  "money  bills."  Story's  Constitution, 
§  874.  In  practice  it  is  applied  to  bills  to  levy  taxes  in  the 
strict  sense  of  the  word.  2  Elliott's  Debates,  283,  284;  Story's 
Constitution,  §880. 

Tmn  City  Bank  v.  Nebeker,  167  U.  S.  196,  is  decisive  of  the 
question. 

The  act  of  February  28, 1903,  from  the  recitals  in  its  enacting 
clause  and  the  fact  that  it  has  received  the  approval  of  the 
President  and  has  been  regularly  enrolled  among  the  statutes 
of  the  United  States,  must  be  presumed  to  have  been  passed 
by  Congress  in  strict  accord  with  the  letter  and  spirit  of  the 
Constitution,  and  resort  cannot  be  had  to  the  journals  of  the 
two  houses  to  overthrow  this  presumption.  Field  v.  Clark,  143 
U.  S.  649,  680;  Harwood  v.  WenJtworth,  162  U.  S.  547,  562; 
Twin  City  Bank  v.  Nebeker,  supra. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  to  enjoin  Ellis  H.  Roberts,  as  Treasurer 
of  the  United  States,  from  paying  to  any  person  any  moneys 
of  the  District  of  Columbia,  under  certain  acts  of  Congress  ^ 

1  An  act  entitled  "An  act  to  provide  for  eliminating  certain  grade  croea- 
ings  of  railroads  in  the  District  of  Columbia,  to  require  and  authorize  the 
construction  of  new  terminals  and  tracks  for  the  Baltimore  and  Ohio  Rail- 
road Company  in  the  city  of  Washington,  and  for  other  purposes/'  ap- 
proved February  12, 1901 ;  an  act  entitled  "An  act  to  provide  for  eliminat- 
ing certain  grade  crossings  on  the  line  of  the  Baltimore  and  Potomac 
Railroad  Company,  in  the  city  of  Washington,  D.  C,  and  requiring  said 
company  to  depress  and  elevate  its  tracks,  and  to  enable  it  to  relocate 
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(31  Stat.  767,  774;  32  Stat.  909),  and  to  enjoin  the  other  de- 
fendants from  canying  into  efifect  said  acts  of  Congress,  and 
that  said  acts  "be  declared  null  and  void  for  want  of  constitu- 
lional  authority."  Defendants  interposed  demurrers  to  the 
bill,  which  were  sustained  by  the  Supreme  Court,  and  a  decree 
entered  dismissing  the  bill.  The  Court  of  Appeals  affirmed  the 
decree. 

The  principal  allegations  of  the  bill  are  that  the  railroad 
defendants  are  private  corporations  and  all  interested  in  the 
railway  and  terminal  facilities  of  the  District  of  Columbia; 
that  the  District  of  Columbia  owns  no  stock  in  any  of  the  com- 
panies nor  is  otherwise  interested  in  any  of  them  save  as  useful 
private  enterprises,  and  yet  it  is  required  by  said  acts,  "with- 
out any  lawful  consideration  therefor,"  to  pay  the  Baltimore 
and  Potomac  Railroad  Company  the  sum  of  $750,000,  and 
a  like  sum  to  the  Baltimore  and  Ohio  Railroad  Company,  "  to 
be  levied  and  assessed  upon  the  taxable  property  and  privileges 
in  the  said  District  other  than  the  property  of  the  United 
States  and  the  District  of  Columbia,"  and  for  the  exclusive 
use  of  said  corporations  respectively,  "which  is  a  private  use, 
and  not  a  governmental  use;"  that  the  public  moneys  of  the 
District  of  Columbia  are  raised  chiefly  by  taxation  on  the  lands 
therein,  and  that  the  complainant  is  obliged  to  pay  and  does 
pay  direct  taxes  on  land  owned  by  him  therein.  And  the  bill 
also  alleges  that  the  acts  of  Congress  are  "  acts  which  provide 
for  raising  revenue  and  are  repugnant  to  article  I,  section  7, 
clause  1,  of  the  Constitution  of  the  United  States,  and  are, 
therefore,  null  and  void  ab  initio^  and  to  their  entire  extent, 
because  they  and  each  and  every  one  of  them  originated  in 
the  Senate  and  not  in  the  House  of  Representatives."  Certain 
volumes  of  the  Congressional  Record  are  referred  to  and  made 
pu*t  of  the  bill. 

parts  of  its  railroad  therein,  and  for  other  purposes/'  approved  February 
12,  1901;  an  act  entitled  "An  act  to  provide  for  a  union  railroad  station 
in  the  District  of  Columbia  and  for  other  purposes/'  approved  February 
28«  1003. 
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In  other  allegations  of  the  bill  are  expressed  the  limitations 
upon  the  power  of  the  United  States  and  the  District  of  Co- 
lumbia as  to  taxation;  that  the  acts  of  Congress  complained 
of  are  repugnant  to  the  Constitution  of  the  United  States;  that 
public  funds  are  appropriated  for  private  use,  and  that  exorbi- 
tant taxes  will  be  required  to  meet  the  legitimate  expenses  erf 
the  District  of  Columbia,  and  appellant  will  thereby  be  op- 
pressed and  deprived  of  his  property  without  due  process  of 
law. 

The  first  contention  of  appellant  is  that  the  acts  of  Congress 
are  revenue  measures,  and  therefore  should  have  originated  in 
the  House  of  Representatives  and  not  in  the  Senate,  and  to 
sustain  the  contention  appellant  submits  an  elaborate  argu- 
ment. In  answer  to  the  contention  the  case  of  Tvnn  City 
Bank  v.  NebekeTy  167  U.  S.  196,  need  only  be  cited.  It  was 
observed  there  that  it  was  a  part  of  wisdom  not  to  attempt 
to  cover  by  a  general  statement  what  bills  shall  be  said  to  be 
'*  bills  for  raising  revenue  "  within  the  meaning  of  those  words 
in  the  Constitution,  but  it  was  said,  quoting  Mr.  Justice  Story, 
"that  the  practical  construction  of  the  Constitution  and  the 
liistory  of  the  origin  of  the  constitutional  provision  in  question 
proves  that  revenue  bills  are  those  that  levy  taxes  in  the  strict 
sense  of  the  word,  and  are  not  bills  for  other  purposes,  which 
may  incidentally  create  revenue."  1  Story  on  Constitution, 
§  880.  And  the  act  of  Congress  which  was  there  passed  on 
illustrates  the  meaning  of  the  language  used.  The  act  involved 
was  one  providing  a  national  currency,  and  imposed  a  tax  upon 
the  average  amount  of  the  notes  of  a  national  banking  associa- 
tion in  circulation.  The  provision  was  assailed  for  uncon- 
stitutionality because  it  originated  in  the  Senate.  The  pro- 
vision was  sustained,  this  court  sajdng: 

"The  tax  was  a  means  for  effectually  accomplishing  the  great 
object  of  giving  to  the  people  a  currency  that  would  rest, 
primarily,  upon  the  honor  of  the  United  States  and  be  available 
in  every  part  of  the  country.  There  was  no  purpose,  by  the 
act  or  by  any  of  its  provisions,  to  raise  revenue  to  be  applied 
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in   meeting   the    expenses   or   obligations    of   the    Govern- 
ment/' 

This  language  is  applicable  to  the  acts  of  Congress  in  the  case 
at  bar.  Whatever  taxes  are  imposed  are  but  means  to  the 
purposes  provided  by  the  act. 

The  legality  of  those  purposes  is  attacked  in  the  other  con- 
tentions of  appellant.  All  of  the  contentions  rest  upon  the 
correctness  of  the  allegation  that  the  moneys  provided  to  be 
paid  to  the  railroad  companies  are  for  the  exclusive  use  of  the 
companies, "  which  Ls  a  private  use  and  not  a  governmental  use." 

The  titles  of  the  acts  are  the  best  brief  summary  of  their 
purposes,  and  those  purpases  are  obviously  of  public  benefit. 
We  do  not  think  that  it  is  necessary  to  enter  into  a  discussion 
of  the  cases  which  establish  this.  The  scheme  of  improvement 
provided  by  the  acts  required  a  removal  of  the  railroads  from 
their  situations,  large  expenditures  of  money  by  the  companies, 
and  the  surrender  of  substantial  rights.  These  rights  are 
recognized  and  their  surrender  expressed  to  be  part  of  the  con- 
sideration of  the  sums  of  money  paid  to  the  companies.  In- 
deed there  is  an  element  of  contract  not  only  in  the  changes 
made  but  in  the  manner  and  upon  the  scale  which  they  are 
required  to  be  made.  As  remarked  by  Mr.  Justice  Morris, 
speaking  for  the  Court  of  Appeals: 

"The  case  is  practically  that  of  a  contract  between  the 
United  States  and  the  District  of  Columbia  on  the  one  side 
and  the  railroad  companies  on  the  other,  whereby  the  railroad 
companies  agree  to  surrender  certain  rights,  rights  of  property 
as  well  as  other  rights,  and  to  construct  a  work  of  great  magni- 
tude, greater  perhaps  than  their  own  needs  require,  but  which 
Congress  deems  to  be  demanded  for  the  best  interest  of  the 
national  capital  and  by  the  public  at  large;  and  for  this  sur- 
render of  right  and  this  work  of  magnitude  commensurate  with 
the  public  demand,  Congress  agrees  to  pay  a  certain  sum,  partly 
out  of  the  fimds  of  the  United  States  and  partly  out  of  the 
funds  of  the  District  of  Columbia.  It  is  a  simple  case  of  bar- 
gain and  sale,  like  any  other  purchase." 


Digitized  by  CjOOQ IC 


438  OCTOBER  TERM,  1905. 

Statement  of  the  Case.  202  U.  S. 

We  have  assumed  that  appellant,  as  a  taxpayer  of  the  Dis- 
trict of  C!olumbia,  can  raise  the  questions  we  liave  considered, 
but  we  do  not  wish  to  be  understood  as  so  deciding. 

Decree  affirmed. 

Mr.  Justice  Harlan  concurs  in  the  result  only. 


SANTA  FE  PACIFIC  RAILROAD  COMPANY  r.  HOLMES. 

ERROR  TO  THE  UNITED  STATES  CIRCUIT  COURT  OF  APPEALS  I-X^R 
THE   NINTH  CIRCUIT. 

No.  235.    Arguad  April  18.  10.  1006.— Decided  May  21,  1906. 

The  duty  of  the  maater  to  furnish  safe  places  for  the  employ^  to  work 
in  and  safe  appliances  to  work  with  is  a  continuing  one  to  be  exercised 
wherever  circumstances  require  it. 

While  the  duty  of  the  master — in  this  case  a  railroad  company — may  be, 
and  frequently  is,  discharged  by  one  exercise  it  may  recur  at  any  moment 
in  keeping  trains  in  safe  relation.  A  train  dispatcher  is  not  relieved, 
nor  does  he  relieve  the  company,  by  the  promulgation  of  an  OTder;  he 
must  at  all  times  know  and  guard  against  possible  changes,  and,  under 
the  circumstances  of  this  case,  held  that  a  collision  causing  injuries  to  an 
engineer  was  the  result  of  the  dispatcher's  negligence  in  failing  to  take 
into  account  and  do  what  a  prudent  man  would  have  taken  into  account 
and  done. 

In  this  case  the  dispatcher  was  the  representative  of  the  company  to  pro- 
mulgate orders  for  the  running  of  trains  and  not  a  fellow  servant  of  the 
engineer. 

Action  brought  in  the  Circuit  Court  of  the  United  States 
for  the  Ninth  Circuit,  Southern  District  of  California,  by  de- 
fendant in  error,  for  damages  for  injuries  received  by  him  in 
a  head-on  collision  of  two  trains,  on  one  of  which  he  was  an 
engineer.  The  answer  allied  negligence  upon  the  part  of 
defendant  in  error,  by  disobeying  the  orders,  rules  and  regula- 
tions of  the  company,  and  also  alleged  that  the  collision  was 
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caused  by  the  negligence  of  a  fellow  servant.  The  action  was 
tried  without  a  jury,  and  the  Circuit  Court  found  for  defend- 
ant in  error  in  the  amount  of  $9,000,  and  entered  judgment 
against  the  company  for  that  sum.  The  judgment  was  affirmed 
by  the  ttrcuit  Court  of  Appeals.  136  Fed.  Rep.  66.  The 
company,  being  a  Federal  corporation,  then  sued  out  this 
writ  of  error. 

The  colliding  trams  were  regular  passenger  trains,  and  are 
denominated  in  the  testimony  as  train  No.  3  and  train  No.  4, 
the  former  being  westbound  and  the  latter  eastbound.  De- 
fendant in  error  was  the  engineer  on  No.  4,  or  rather  one  of 
the  engineers,  the  train  being  hauled  by  two  engines.  He 
was  the  engineer  of  the  second  en^ne.  Both  trains  were  run 
on  regular  schedule  or  time  cards,  when  on  time  or  slightly 
delayed.  No.  4  having  the  right  of  track.  On  the  morning  of 
the  collision,  November  20,  1901,  train  No.  3  was  unusually 
delayed,  and  special  orders  became  necessary  for  the  opera- 
tion of  the  trains  on  the  Arizona  division.  The  first  order  was 
issued  before  train  No.  4  had  left  Needles.  The  order  was  as 
follows:  "No.  3  eng.  482  has  right  of  track  over  No.  4  eng. 
444  and  452  to  Needles,  but  will  run  1  hour  50  minutes  late 
Kingman  to  Needles.''  The  copy  of  the  order  was  defivered 
to  train  No.  4  before  4.22  a.  m.,  before  its  departing  from 
Needles,  and  to  No.  3  upon  its  arrival  at  Kingman  at  4.21 
or  4.22  A.  M.  Train  No.  4  ran  east  to  Mellen,  a  distance  of 
11.9  miles,  where  it  stopped  upon  signal.  In  the  meantime 
the  second  order  (No.  23)  was  issued  by  the  train  dispatcher, 
train  No.  3  having  been  more  delayed  in  arriving  at  King- 
man than  had  been  expected.  This  order  was  delivered  to 
train  No.  4  at  Mellen.  It  read  as  follows:  "No.  3  eng.  482 
will  run  two  (2)  hours  late  Kingman  to  Needles. "  A  cc^y  of 
the  order  was  delivered  to  No.  3  at  Kingman.  The  effect  of 
these  orders  and  the  general  rules  of  the  company  was  that 
No.  3  was  to  nm  according  to  the  time  card,  except  that  it 
was  to  nm  two  hours  late  and  was  to  have  the  right  of  track 
over  No.  4,  the  latter  to  look  out  for  No.  3,  and  run  with  refer- 
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ence  to  its  movement  as  provided  for  by  the  special  orders  in 
connection  with  the  time-table.  The  orders  and  the  time- 
table would  have  made  Franconia  the  proper  place  of  pass- 
ing of  the  trains,  No.  3  being  due  to  arrive  there  at  5.17, 
No.  4  at  5.06,  or  eleven  minutes  ahead  of  No.  3.  Train 
No.  3  should  have  left  Kingman  at  4.25.  It  left  at  4.31, 
six  minutes  late.  It  passed  Yucca,  however,  at  4.55  (this  is 
disputed,  but  upon  what  evidence  we  shall  presently  consider), 
it  should  not  have  passed  until  4.57;  and  it  passed  Franconia 
six  minutes  ahead  of  time.  The  operator  at  Yucca  (the 
only  night  telegraph  office  between  Kingman  and  Franconia) 
at  4.58  or  59  reported  to  the  train  dispatcher  that  No.  3  had 
passed  at  4.55. 

No.  4  left  Mellen,  which  was  the  only  night  office  between 
Needles  and  Franconia,  between  4.45  and  4.47,  and  ran  6.8 
miles  to  Powell,  arriving  there  at  5  o'clock.  A  stop  was  made 
of  three  or  four  minutes  for  the  purpose  of  adjusting  the  flow 
of  oil  in  the  leading  locomotive,  and  then  proceeded  towards 
Franconia.  In  the  meantime  No.  3  had  arrived  at  Franconia 
six  minutes  ahead  of  the  schedule  time  under  the  special  order 
for  leaving  that  station.  On  approaching  the  station  the 
engineer  signalled  an  inquiry  for  orders  and  received  by 
semaphore  signal  from  the  operator  the  reply:  "No  orders 
from  the  train  dispatcher."  He  did  not  stop  at  Franconia, 
and  while  the  train  was  going  at  a  speed  of  from  sixty  to 
seventy  miles  an  hour,  about  one  and  one-quarter  miles  from 
Franconia  it  collided  with  No.  4,  which  was  running  from 
forty  to  fifty  miles  an  hour.  Both  trains  were  wrecked,  the 
engineer  of  the  leading  locomotive  of  No.  4  and  several  others 
were  killed,  and  the  defendant  in  error  sustained  serious  in- 
juries. The  operator  at  Franconia  had  no  orders  that  morn- 
ing for  either  No.  3  or  No.  4.  But  for  the  collision  No.  4 
would  have  reached  and  have  been  placed  on  the  siding  at 
Franconia,  notwithstanding  the  delay  at  Powell,  two  or  three 
minutes  before  No.  3  was  due  at  Franconia.  Plaintiff  in  error's 
i-ule  No.  385  only  requires  the  train  not  having  the  right  of 
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track  to  take  a  siding  and  be  clear  of  the  main  track  before 
the  leaving  time  of  the  opposing  train.  Other  facts  are  stated 
in  the  opinion. 

Mr,  Gardiner  Lathrop,  with  whom  Mr.  7".  J.  Norton,  Mr. 
E.  W.  Camp  and  Mr.  Robert  Dunlap  were  on  the  brief,  for 
plaintiff  in  error. 

Mr.  W.  H.  Stilwelly  with  whom  Mr.  Byron  Waiers  and  Mr. 
Win  Wylie  were  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  McKenna,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  case  here  is  in  narrow  compass  both  as  to  the  facts  and 
the  law.  It  is  apparent  that  none  of  the  operators  of  train 
No.  4  was  guilty  of  negligence.  The  second  special  order  in- 
dicated Franconia  as  the  meeting  point  of  the  trains  and  that 
train  No.  4  should  reach  there  before  5.17,  the  leaving  time 
for  train  No.  3.  This  it  could  have  accomplished  notwith- 
standing the  delay  at  Powell.  It  is  equally  apparent  that 
train  No.  3  was  ahead  of  time  and  we  may  consider  that  its 
engineer  was  culpable.  The  question  is  yet  presented  whether 
the  company  is  not  charged  with  liabiUty.  In  this  question 
there  are  involved  two  elements,  one  of  law  and  one  of  fact. 
It  is  not  denied  that  the  train  dispatcher  represented  the  com- 
pany in  the  promulgation  of  the  special  orders.  It  is,  how- 
ever, asserted  that  this  representation  ceased  by  the  pro- 
mulgation of  the  orders  and  that  he  was  not  required  to  repeat 
them  or  promulgate  new  ones.  "There  is  no  ground,"  it  is 
insisted,  "either  upon  reason  or  authority  for  holding  that  a 
principal  is  bound  to  stand  over  his  servants  to  enforce  proper 
and  sufficient  orders  once  given  to  them."  There  is  an  in- 
stant answer  to  the  contention.  Instead  of  according  with 
principle  and  authority  it  is  opposed  to  both.  It  contradicts 
a  concession  elsewhere  made  in  the  argument,  that  it  is  the 
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duty  of  a  railroad  company  to  promulgate  adequate  rules  and 
regulations  for  the  safety  of  employes  engaged  in  the  dangerous 
duty  of  operating  trains,  and  at  times  telegraph  orders  for  the 
movements  of  trdns.  It  is  the  duty  of  a  master  to  furnish 
safe  places  to  work  in  and  safe  instruments  to  work  with,  and 
of  this  there  need  be  no  discussion.  The  duty  is  a  continuing 
one  and  must  be  exercised  whenever  circumstances  demand 
it.  It  may  indeed  often  be  discharged  by  one  exercise.  It 
may  recur  at  any  moment  in  keeping  moving  and  opposing 
trains  in  safe  relation.  The  rules  of  the  company  recognize 
this.  They  require  telegraph  operators  to  report  the  time 
of  departure  and  passing  of  trains.  This  is  absolutely  nec- 
essary for  supervision.  The  business  is  hazardous.  Trains 
may  be  rushing  towards  each  other  upon  a  single  track.  All 
may  go  well.  The  observance  of  time  alone  may  be  sufficient 
for  safety.  But  something  may  occur  to  one  of  the  trains, 
with  or  without  fault  of  anybody,  which  may  endanger  the 
other.  May  a  train  dispatcher  know  it  and  not  guard  against 
it?    A  negative  answer  would  be  revolting. 

There  can  be  no  doubt  of  the  duty  of  the  train  dispatcher 
in  such  case.  His  duty  is  clear  if  the  circumstances  call  for 
action.  Did  the  circumstances  in  the  case  at  bar  call  for 
action?  In  answering  this  it  will  do  no  good  to  discuss  cases. 
The  principles  of  law  are  clear.  A  master  must  furnish  a  safe  i 
place  for  his  servant  to  work  in,  and  the  risk  the  servant  as- 1 
sumes  of  the  negligence  of  a  fellow  servant  does  not  exempt 
from  that  duty.  Or  to  put  the  matter  more  guardedly,  there  I 
is  no  circumstance  in  this  case  which  exempted  from  that 
duty.  The  special  orders  were  an  assurance  of  the  company, 
through  its  train  dispatcher,  to  train  No.  4,  that  it  could  run 
with  safety  between  Mellen  and  Franconia  if  it  arrived  at  the 
latter  station  before  5.17.  If  anything  occurred  to  change 
that  condition  which  came  to  the  knowledge  of  the  company 
train  No.  4  was  entitled  to  know  it,  and  we  are  brought  to  the 
simple  question,  did  anything  occur?  It  is  admitted  all 
around  that  train  No.  3  did  not  comply  with  orders  and  ar- 
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rived  and  departed  from  Franconia  ahead  of  time.  It  is  dis- 
puted whether  it  arrived  at  or  departed  from  Yucca  ahead 
of  time.  Both  of  the  lower  courts  found  that  it  did,  and  we 
cannot  say  that  the  evidence  does  not  sustain  the  finding. 
The  telegraph  operator  at  Yucca  notified  the  train  dispatcher 
that  the  train  passed  two  minutes  ahead  of  time — passed  at 
4.55;  its  time  was  4.57;  and  we  know  that  it  passed  Franconia 
six  minutes  ahead  of  time,  a  circumstance  which  tends  to  show 
that  the  operator  at  Yucca  was  right.  That  there  was  an  error 
in  the  operator's  clock  was  an  afterthought  of  the  train  dis- 
patcher. He  received  and  recorded  on  the  "train  sheet"  the 
time  (4.55)  which  was  given  him.  He  testified  (his  deposi- 
tion was  taken  by  defendant  in  error)  that  he  received  the 
report  of  the  operator  at  4.58,  and  that  he  made  the  entry  at 
4.55,  "just  before  the  accident,  and  placed  * 7'  over  the  second 
'5'  just  after  the  accident."  He  was  asked  no  further  ex- 
planation by  either  of  the  parties.  The  operator  (who  was 
also  called  by  defendant  in  error)  testified  that  shortly  after 
he  had  reported  the  passing  of  train  No.  3  he  was  called  up 
by  the  train  dispatcher,  who  asked:  "What  time  have  you 
got?"  The  operator  gave  the  time  4.51  or  2,  and  the  dis- 
patcher replied:  "Your  clock  is  two  minutes  slow,"  or  such 
a  matter.  And  this  testimony  has  corroboration  in  the  testi- 
mony of  the  operator  at  Kingman,  who  heard  the  conversa- 
tion. It  appears,  therefore,  that  the  attention  of  the  train 
dispatcher  was  challenged  to  the  fact  and  felt  the  importance 
of  the  fact  that  train  No.  3  was  running  contrary  to  orders. 
What  should  he  have  done  considering  that  two  trains  were 
rushing  toward  each  other  upmi  a  single  track,  the  safety  of 
both  dependent  upon  the  exact  observance  of  time  by  both? 
Minutes  were  important,  and  how  important  the  testimony 
exhibits  everywhere.  The  clocks  of  the  telegraph  operators 
are  adjusted  by  standard,  and  not  allowed  to  vary  three 
seconds.  The  practice  and  safety  of  special  orders  are  rec(^- 
nized  as  dependent  upon  the  exact  observance  of  time.  Their 
superiority  to  meeting  points  for  trains  is  attempted  to  be 
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demonstrated  by  witness  by  sajring  that  "it  is  one  of  the 
objects  of  good  raihoading  to  cover  the  greatest  distance  in 
the  least  time,  and  to  keep  in  motion  the  largest  number  of 
trains  on  a  division."  The  object  was  beset  with  dangers  and 
demanded  a  proportionate  care.  It  allowed  little  margin  for 
inevitable  delays.  There  was  no  place  in  it  for  any  n^li- 
gence.  A  train  was  in  fault  if  it  was  behind  time.  It  was 
the  height  of  culpability  to  be  ahead  of  time.  A  close  con- 
nection at  "clearance"  points  was  expected.  It  was  testified 
that  trains  of  the  first  class,  which  No.  3  and  No.  4  were, 
"can  clear  each  other  to  a  second."  If  the  trains  are  of 
different  classes  the  inferior  must  clear  by  at  least  five  minutes. 

Such  was  the  system  and  what  it  demanded  the  train  dis- 
patcher must  have  known.  In  such  a  system  minutes — ^and 
even  seconds — are  important,  and  it  is  the  duty  of  the  train 
dispatcher  to  regard  them.  He  knew,  to  use  the  testimony 
of  the  company's  chief  dispatcher,  that  it  was  the  duty  of 
train  No.  3  "  not  to  nm  less  than  two  hours  late  with  reference 
to  her  schedule,  as  prescribed  in  the  regular  time-table. "  She 
was  not  allowed,  was  his  emphatic  declaration,  "to  make  up 
one  second  of  that  two  hours  as  long  as  that  order  was  in 
effect."  She  (to  keep  up  the  personification  of  the  witness) 
was  running  two  minutes  ahead  of  time.  This  might  of  itself 
have  caused  a  collision.  The  other  train  was  to  be  consid- 
ered, and  that  minutes  were  important  should  not  have  been 
out  of  the  train  dispatcher's  mind  an  instant.  He  knew  that 
No.  3  had  the  right  of  way  with  no  obligation  to  No.  4  but  to 
observe  time.  He  knew  that  No.  4  was  "  to  get  into  the  clear 
and  out  of  No.  3's  way, "  and  had  no  other  guide  but  the  time 
prescribed. 

These  comments  do  not  lose  their  force  or  application  by 
reason  of  the  fact  that  under  the  special  orders  the  trains  had 
an  allowance  of  eleven  minutes  at  Franconia.  This  allowance 
was  made  upon  the  basis  of  a  strict  observance  of  time,  the 
perfect  working  of  machinery  and  exact  accordance  of  clocks. 
But  suqh  perfection  in  the  nature  of  things  was  liable  to  dis- 
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turbance,  and  when  disturbance  was  observed  should  have 
been  provided  against,  and  immediately  provided  against. 
It  was  no  time  to  take  chances  or  debate  probabilities.  It  is 
to  be  remembered  that  at  all  stations  there  were  not  night 
telegraph  offices.  Yucca  was  the  only  one  between  Yucca 
and  Franconia,  and  between  those  stations  the  train  was  lost 
to  observation  and  control.  The  train  dispatcher  indeed 
exhibited  his  concern.  All  of  the  fatal  significance  of  train 
No.  3  running  ahead  of  time  came  to  his  mind.  His  mistake 
was  to  account  for  it  by  an  error  in  the  telegraph  operator's 
clock  (giving  to  him  this  excuse  against  the  finding  of  the 
lower  courts),  although  he  knew  that  the  clock  must  have  been 
adjusted  that  day  under  the  rules  with  the  standard  time.  If 
we  were  forced  to  find  the  fact  we  should  find  it  against  him, 
but  it  is  enough  to  say  that  there  was  brought  to  him,  con- 
sidering his  position  and  the  responsibilities  upon  him,  a  demand 
for  a  care  which  he  omitted  to  observe.  If  he  had  been  as 
considerate  as  he  ought  to  have  been  he  would  have  stopped 
No.  3  at  Franconia.  And  for  this  conclusion  we  need  not 
the  proof  afforded  by  the  collison.  The  collision,  however, 
and  the  excuses  ofl*ered  for  it,  make  the  conclusion  irresistible. 
Plaintifi"  in  error  excuses  the  train  dispatcher  by  a  defect  in 
the  clock  of  the  telegraph  operator  at  Yucca.  The  engineer 
of  No.  3  excuses  himself  by  virtually  condenming  the  clocks 
of  the  company  by  which  he  had  tested  his  watch.  He  is 
sure  if  No.  4  had  been  running  on  time  he  would  have  met 
her  at  Haviland,  the  station  between  Yucca  and  Franconia. 
A  system  which  permits  such  confusion  and  the  endangering 
or  human  lives  is  wrong  or  wrongly  administered.  We  need 
go  no  farther  in  the  present  case  than  to  say  that  it  was  wrongly 
administered.  The  train  dispatcher  failed  to  take  into  ac- 
count and  do  what  a  prudent  man  would  have  taken  into 
account  and  have  done. 

Jvdgment  affirmed. 

Mr.  Justice  Brewer  dissents. 
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COX  V.  TEXAS. 
COX  V.  THOMPSON. 

ERROR  TO  THE  COURT  OF  CIVIL  APPEALS  FOR  THE  THIRD  SUPREME 
JUDICIAL  DISTRICT  OF  THE  STATE  OF  TEXAS. 

No8.  266,  267.    Argued  April  27,  1906.— Deeided  M*y  21. 1906. 

The  provisions  in  the  liquor  tax  law  of  1895  of  Texas  in  regard  to  the  sale 
of  liquor  to  minors,  and  the  liability  of  the  licensee  on  the  bond  required 
to  be  given  in  regard  thereto,  are  not  unconstitutional  under  the  equal 
protection  clause  of  the  Fourteenth  Amendment  because,  by  the  terms 
of  the  statute,  they  do  not  apply  to  wines  produced  from  grapes  grown 
in  the  State  while  in  the  hands  of  the  producers  or  manufacturers  thereof, 
it  not  appearing  that  there  are  any  distinct  classes  of  liquor  dealers,  one 
selling  their  own  domestic  wines,  and  another  selling  all  intoxicants 
except  domestic  wines.  Connolly  v.  Union  Setoer  Pipe  Co.,  184  U.  S. 
540,  distinguished. 

Where  the  constitutionality  of  a  state  statute  is  assailed  in  the  state  court 
solely  on  the  ground  of  its  conflict  ^ith  one  specified  provision  of  the 
Fourteenth  Amendment,  and  that  Amendment  standing  alone  does  not 
touch  the  case,  other  provisions  of  the  Constitution  cannot  be  invoked 
in  this  court  to  give  those  set  up  a  more  extensive  application. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  McReynolds,  with  whom  were  Mr.  F.  E.  AJbrighl, 
Mr.  E.  C.  Orrick,  Mr.  J.  C.  Terrell,  Jr.  and  Mr.  Dewey  Lang- 
tordj on  a  separate  brief,  for  plaintiffs  in  error: 

The  exemption  from  its  general  provisions  of  wines  produced 
from  domestic  grapes,  while  in  the  hands  of  producers  or  manu- 
facturers, renders  the  law  obnoxious  to  the  equal  protection 
clause  of  the  Fourteenth  Amendment. 

Intoxicating  liquors  are  recognized  by  the  constitution  and 
laws  of  Texas  as  legitimate  articles  of  commerce. 

So  long  as  state  legislation  recognizes  intoxicants  as  arti- 
cles of  lawful  consumption  and  commerce,  the  Federal  courts 
must  afford  to  such  use  and  commerce  the  same  measure 
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of  protection,  under  the  Constitution  and  laws  of  the  United 
States,  as  is  given  to  other  articles.  Leisy  v.  Hardin,  135 
U.  S.  100;  ScoU  V.  Dmald,  165  U.  S.  58. 

The  peculiar  quality  of  alchoholic  liquors  justifies  discrimi- 
nation which  may  tend  to  temperance  and  sobriety  but  when 
that  object  is  not  really  present  the  power  to  so  discriminate 
does  not  exist.    Mugler  v.  Kansas,  123  U.  S.  623. 

The  State,  without  adequate  reason  therefor,  has  attempted 
to  give  a  special  privilege  and  exemption  to  producers  and 
manufacturers  of  domestic  grape  wines,  and  has  thereby 
denied  the  equal  protection  of  the  laws  to  all  others  engaged 
in  like  traffic.  The  distinction  is  not  justified  by  the  reason 
which  must  support  the  harsh  restrictions  imposed  generally 
on  liquor  dealers — the  necessity  of  mitigating  the  evils  of  in- 
toxication; nor  does  it  aid  in  enforcing  the  law  in  an  ad- 
ministrative way  or  otherwise.  Texas  grape  wines  are  not 
innocuous  because  peddled  out  by  a  manufacturer,  and  are  no 
less  deleterious  to  health  and  morals  than  similar  wines  from 
other  States.  To  permit  their  unrestricted  sale  tends  rather 
to  defeat  than  to  aid  the  purpose  which  must  be  relied  on  to 
support  the  general  provisions  of  the  law. 

A  classification  is  made  which  amounts  to  a  discrimination 
and  violates  the  equal  protection  clause  of  the  Fourteenth 
Amendment.    Connolly  v.  Union  Sewer  Pipe  Co,,  184  U.  S.  540. 

The  State  could  not,  in  a  pure  revenue  measure,  require 
dealers  in  foreign  wines  to  pay  a  tax  and  operate  under  stringent 
regulations  while  exempting  therefrom  persons  engaged  in 
selling  domestic  wines.  Revenue  laws  may  sometimes  properly 
discriminate  between  producers  and  dealers,  but  there  must 
always  be  therefor  some  clear  and  adequate  reason.  Gidf, 
Colorado  &c,  Ry,  v.  EUis,  165  U.  S.  150. 

Mr,  Charles  K,  Bell,  Mr,  R,  V,  Davidson,  Attorney  General 
of  Texas,  and  Mr.  Claude  Pollard,  for  defendants  in  error, 
submitted: 

There  is  no  inherent  right  in  a  citizen  to  sell  intoxicating 
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liquors.  It  is  not  a  privilege  of  a  citizen  of  a  State,  or  of  a  citi- 
zen of  the  United  States  which  the  States  are  forbidden  to 
abridge.  It  is  a  right  exercisable  only  subject  to  the  police 
powers  of  the  State.  Beer  Co.  v.  Massachusetts,  97  U.  S.  25; 
Battemeyer  v.  Louisiana,  18  Wall.  129;  Mugler  v.  Kansas, 
123  U.  S.  659;  Foster  v.  Kansas,  112  U.  S.  206;  Norton  v. 
Jamison,  154  U.  S.  591;  Crowley  v.  Christensen,  137  U.  S.  86; 
Giozza  V.  Tieman,  148  U.  S.  657;  Kidd  v.  Pearson,  128  U.  S.  1. 

The  statutes  hi  question  are  not  repugnant  to  the  Fourteenth 
Amendment. 

The  constitutional  guaranties  of  the  Fourteenth  Amend- 
ment, that  no  State  shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws,  were  not  intended  to 
limit  the  subjects  uix)n  which  the  police  power  of  a  State  may 
lawfully  be  exerted,  for  these  guaranties  have  never  been  con- 
strued as  being  incompatible  with  the  principle,  equally  vital, 
because  so  essential  to  peace  and  safety,  that  all  property  is 
held  under  the  implied  obligation  that  the  owner's  use  of  it 
shall  not  be  injurious  to  the  public.  Jones  v.  Brim,  165  U.  S. 
180;  Pimell  v.  Pennsylvania,  127  U.  S.  678. 

The  Fourteenth  Amendment  does  not  overthrow  state  laws, 
rights  and  remedies  to  the  extent  and  purposes  for  which  it  is 
often  cited.  Anderson  v.  Henry,  45  W.  Va.  319;  lAcense 
Cases,  5  How.  577;  American  Sugar  Rej.  Co.  v.  Louisiana, 
177  U.  S.  89;  Reymnnn  Brewing  Co.  v.  Brister,  179  U.  S. 
445;  Barbier  v.  Connolly,  113  U.  S.  27. 

The  plaintiffs  in  error  not  being  engaged  in  the  sale  of 
wines  exclusively,  but  being  also  engaged  in  the  sale  of  other 
intoxicating  liquors  than  wines,  cannot  challenge  the  validity 
of  the  Texas  statutes.  Tieman  v.  Rinker,  102  U.  S.  123; 
Powell  V.  State,  69  Alabama,  13 ;  McCreary  v.  Staie,  73  Alabama, 
482;  Bogan  v.  State,  84  Alabama,  450. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

These  are  two  suits  upon  a  statutory  bond  executed  by  the 
plaintiffs  in  error  as  principal  and  sureties.    There  were  ver- 
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diets  and  judgments  against  the  plaintiffs  in  error,  whereupon 
motions  were  made  for  new  trials,  setting  up  that  the  act  under 
which  the  bond  was  given  was  contrary  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States  as  deny- 
ing to  persons  within  the  jurisdiction  the  equal  protection  of 
the  law.  The  motions  were  overruled,  and  an  appeal  was 
taken  to  the  Court  of  Civil  Appeals.  That  court  affirmed  the 
judgments  below,  85  S.  W.  Rep.  1199;  85  S.  W.  Rep.  34,  a 
motion  for  a  rehearing  was  overruled,  an  application  for  a  writ 
of  error  was  refused  by  the  Supreme  Court  ef  the  State,  and 
thereupon  the  cases  were  taken  to  this  court. 

The  bond  in  suit  was  given  by  a  liquor  seller  and  was  con- 
ditioned, among  other  things,  against  selling  intoxicating  liq- 
uors to  minors,  or  allowing  minors  to  enter  and  remain  in  the 
obligor^s  place  of  business.  The  breaches  found  were  breaches 
of  the  conditions  recited.  These  suits  were  brought  by  the 
defendants  in  error  respectively,  the  State  of  Texas,  and  the 
parent  of  the  minor.  They  seem  to  have  been  tried  together, 
and  the  records  are  so  similar  that  they  properly  have  been 
treated  by  coimsel  as  one. 

The  Statutes  of  Texas  provide  for  taxes  on  sellers  of  spiritu- 
ous, vinous  or  malt  liquors,  or  medicated  bitters.  Rev.  Civil 
Sts.  1895,  Arts.  5060a,  50606.  They  require  an  application  for 
a  license,  giving  details,  a  payment  of  the  annual  tax  as  a  con- 
dition of  obtaining  the  same,  and  the  giving  of  a  bond  like  the 
one  in  suit.  Arts.  5060c-'5060g.  See  amendments,  St.  1897, 
c.  158;  1901,  c.  136.  They  also  enact,  however,  that  "the 
provisions  of  this  chapter  shall  not  apply  to  wines  produced 
from  grapes  grown  in  this  State,  while  the  same  is  in  the  hands 
of  the  producers  or  manufacturers  thereof. "  Art.  5060i.  This 
article  is  thought  to  invalidate  those  which  precede.  The 
matters  of  discrimination  relied  upon  are  the  tax  and  the  re- 
quirement of  the  bond.  It  may  be  proper  to  add  that  there 
was  a  demurrer,  setting  up  generally  that  the  statute  was  un- 
constitutional because  of  this  article,  but  until  the  motion  for 
a  new  trial  was  made  there  was  no  sufficient  setting  up  of  a 
VOL.  ccn— 29 
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defense  under  the  Constitution  of  the  United  States.  Kipley  v. 
lUinois,  170  U.  S.  182;  LayUm  v.  Missouri,  187  U.  S.  356. 

The  main  argument  addressed  to  us  was  rested  on  the  notion 
that  the  statutes  discriminate  imconstitutionally  between  two 
classes  of  persons  in  the  State,  naturally  existing  there,  as  in 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  there  was  a 
discrimination  with  regard  to  trusts  in  favor  of  producers  and 
raisers  of  agricultural  products  and  live  stock.  This  argument 
seems  to  us  a  fallacy.  Farmers  and  stock  raisers  are  classes 
naturally  existing  in  the  community,  canying  on  distinct  call- 
ings and  not  likely  to  be  engaged  in  anything  else.  Hence, 
although  farmers  and  stock  raisers  equally  with  others  were  pro- 
hibited from  forming  trusts  for  other  purposes,  to  permit  them 
to  form  trusts  in  their  regular  business  was  practically  and  in 
fact  to  discriminate  between  two  classes  and  others.  The  case 
was  discussed  throughout  on  the  footing  of  classification.  But, 
so  far  as  we  know,  there  is  no  natural  distinction  of  classes 
among  liquor  sellers — one  class  selling  their  own  domestic  wines 
alone,  another  selling  all  intoxicants  except  domestic  wines. 
The  statutes  regulate  the  doing  of  certain  things,  which  pre- 
sumably all  liquor  sellers  would  prefer  to  be  free  to  do.  There- 
fore whatever  other  objections  there  may  be  to  them  they  do 
not  deny  the  equal  protection  of  the  laws  by  forbidding  with- 
out justification  to  one  what  they  permit  to  another  class. 

There  is  one  slight  quaUfication  necessary  to  what  we  have 
said.  It  is  true  that  there  is  granted  to  the  producers  and  man- 
ufacturers of  wine  from  grapes  grown  in  Texas  an  immunity  in 
respect  of  that  wine  which  is  not  granted  to  other  sellers  of  the 
same  wine.  To  that  extent,  but  to  that  extent  alone,  favor  is 
shown  to  a  class.  But  this  is  not  the  class  discrimination  put 
forward  and  insisted  upon.  The  attack  is  not  mainly  on  the 
distinction  between  producers  and  other  sellers  of  domestic 
wine,  but  upon  that  between  those  producers  and  the  sellers 
of  other  wine.  The  latter,  as  we  have  said,  is  not  a  true 
class  distinction.  Whether  there  is  a  difference  in  the  scope 
of  a  State's  general  power  to  legislate  and  its  power  to  tax  or 
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not  {Kidd  V.  Pearson,  128  U.  S.  1,  26,  Connolly  v.  Union  Sewer 
Pipe  Co,,  184  U.  S.  540,  562,  563),  the  former  does  not  need 
an  extended  defense  so  far  as  the  Fourteenth  Amendment 
alone  is  concerned.  See  American  Sugar  Refining  Co.  v.  Louis- 
iana, 179  U.  S.  89;  Reymann  Brewing  Co,  v.  Brister,  179  U.  S. 
445;  St.  John  v.  New  York,  201  U.  S.  633. 

That  part  of  the  Fourteenth  Amendment  which  forbids  the 
abridgement  of  the  privileges  or  immunities  of  citizens  of  the 
United  States  was  not  referred  to  or  reUed  upon  in  the  motion 
for  a  new  trial  or  in  the  assignment  of  errors  before  the  Court  of 
Civil  Appeals.  It  is  mentioned  for  the  first  time  in  the  assign- 
ment of  errors  before  this  court.  Chicago,  Indianapolis  & 
Louisville  Ry.  Co,  v.  McGuire,  196  U.  S.  128,  132.  In  view  of 
the  decisions  we  hardly  suppose  that  the  omission  was  by  mis- 
take. Bartemeyer  v.  lovxi,  18  Wall.  129;  Crowley  v.  Christen- 
sen,  137  U.  S.  86;  Giozza  v.  Tieman,  148  U.  S.  657;  Cronin  v. 
Adams,  192  U.  S.  108.  The  truth  is  that  the  Fourteenth 
Amendment  does  not  touch  the  case,  standing  alone,  and,  if 
so,  other  provisions  of  the  Constitution  which  were  not  invoked 
cannot  be  brought  in  now  under  cover  of  the  reference  to  the 
Fourteenth  Amendment  to  give  the  latter  a  more  extensive  ap- 
plication to  the  case  than  it  would  have  when  taken  by  itself. 
If  the  States  were  restricted  by  the  Fourteenth  Amendment 
only,  and  saw  fit  to  encourage  domestic  production,  or  thought 
to  promote  temperance,  or  to  help  to  secure  pure  wine,  by  stat- 
utes such  as  those  before  us,  there  would  be  nothing  to  hinder 
them.  If  the  statutes  are  open  to  objection  as  improperly 
interfering  with  commerce  among  the  States,  Tieman  v.  Rinker, 
102  U.  S.  123,  Walling  v.  Michigan,  116  U.  S.  446,  the  right 
which  springs  from  Art.  1,  §  8,  of  the  Constitution  cannot  be 
used  to  enlarge  for  the  purposes  of  this  case  the  privileges  and 
immunities  or  the  equal  protection  of  the  laws  secured  by  the 
Fourteenth  Amendment.  Dewey  v.  Des  Moines,  173  U.  S.  193, 
198.  The  converse  case  of  a  right  set  up  under  Art.  1,  §  8, 
and  an  attempt  to  support  it  by  the  Fourteenth  Amendment, 
was  decided  in  Keokuk  and  Hamilton  Bridge  Co.  v.  Illinois, 
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175  U.  S.  626, 633.    See  further  Harding  v.  lUinais,  196  U.  S. 
78,86. 

It  is  proper  to  say  that  Art.  1,  §  8,  is  referred  to  in  the  assign- 
ments of  error  before  the  Court  of  Civil  Appeals  and  before  this 
court.  But  it  does  not  appear  that  the  Cowrt  of  Civil  Appeals 
dealt  with  the  point  and  probably  it  refused  to  do  so  on  the 
ground  that  the  section  was  not  relied  upon  before  the  trial 
court.  We  cannot  say  that  it  erred,  even  if  it  did,  unless  that 
ground  is  excluded.  Jacobi  v.  Alabama,  187  U.  S.  133;  Erie 
Railroad  v.  Purdy,  185  U.  S.  148.  The  case  was  argued  before 
us  on  the  Fourteenth  Amendment  alone,  and  although  there 
is  some  slight  reference  to  interference  with  commerce  in  one 
of  the  briefs,  it  is  rather  in  aid  of  the  argument  based  on  Con- 
noUy  V.  Union  Sewer  Pipe  Company^  184  U.  S.  540,  than  as  an 
independent  point.    At  all  events  the  question  is  not  open  here. 

We  believe  that  we  have  said  enough  to  dispose  of  the  cases. 
Whether,  even  if  the  statute  is  invalid  as  to  wines  made  in  other 
States,  the  bond  may  be  valid,  in  view  of  the  applications  hav- 
ing extended  to  the  sale  of  spirituous  liquors,  Tieman  v.  Rinker, 
102  U.  S.  123,  or  otherwise,  it  is  unnecessary  to  inquire. 

Jvdgmervts  affirmed. 

Mr.  Justice  Harlan,  dissenting.  I  do  not  understand  that 
the  court  modifies  the  principles  announced  in  Walling  v.  Mich- 
igan, 116  U.  S.  446,  or  in  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540.  In  my  judgment,  those  cases  are  applicable  to 
and  control  this  case,  and  require  a  reversal  of  the  judgment 
below  upon  the  ground  that  the  statute  of  Texas  is  in  violation 
of  the  Constitution  of  the  United  States.  I  therefore  dissent 
from  the  opinion  and  judgment  of  the  court.  Mr.  Justice 
Brewer  and  Mr.  Justice  Brown  concur  in  this  dissent. 
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APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  MISSISSIPPI. 

No.  133.    Submitted  December  13.  1906.— Decided  May  21.  1906. 

Where  complainant's  bill  discloses  an  intention  by  the  municipality  to  de- 
prive complainant — ^a  water  supply  company — of  rights  imder  an  existing 
contract  by  subsequent  legislation,  and  the  city  cannot  show  any  inherent 
want  of  legal  validity  in  the  contract,  or  any  such  disregard  of  its  obliga- 
tions by  complainant  as  would  absolve  the  city  therefrom,  the  case  b  one 
arising  under  the  Constitution  of  the  United  States,  the  Circuit  Court 
has  jurisdiction,  and  a  direct  appeal  lies  to  this  coiurt. 

It  is  a  valuable  feature  of  equity  jurisdiction  to  anticipate  and  prevent 
threatened  injury,  and  in  this  case  an  injunction  was  property  issued  to 
restrain  a  municipality  from  erecting  its  own  water  system  during  the 
continuance  of  an  exclusive  franchise  owned  by  complainant. 

As  a  general  rule,  and  so  held  in  this  case,  it  is  discretionary  with,  and 
under  the  control  of,  the  trial  court  to  permit  the  withdrawal  by  an 
intervenor  of  its  original  bill,  and  to  strike  out  testimony  taken  concern- 
ing the  same. 

The  power  given  under  the  state  law  to  a  corporation  to  mortgage  its  fran- 
chises and  privil^;es  necessarily  includes  the  power  to  bring  them  to  sale 
and  make  the  mortgage  effectual,  and  the  purchaser  acquires  title  thereto 
although  the  corporate  right  to  exist  may  not  be  sold. 

The  laws  of  Mississippi,  as  construed  by  its  highest  court,  do  not  prevent  a 
municipality  from  granting  an  exclusive  water  supply  franchise  for  a 
limited  period  during  which  it  cannot  erect  and  operate  its  own  water 
sjTstem;  and  under  the  constitutional  limitation  that  the  legislative  power 
to  alter,  amend  and  repeal  charters  of  corporations  must  be  exercised  so 
that  no  injustice  shall  be  done  to  stockholders,  an  act  of  the  legislature  au- 
thorizing the  municipality  to  erect  its  own  water  system  would  not 
amount  to  repealing  the  exclusive  features  of  an  existing  legal  franchise. 

While  grants  of  franchises  are  to  be  strictly  construed  in  favor  of  the  public 
and  nothing  is  to  be  taken  by  implication,  where  the  city  has,  as  in  this 
case,  by  the  terms  of  the  contract  given  the  grantee  the  exclusive  right 
to  erect,  maintain  and  operate  waterworks  for  a  definite  period  it  cannot, 
under  the  impairment  clause  of  the  Constitution,  erect  and  operate, 
under  ordinances  subsequently  enacted,  its  own  water  system  during  the 
life  of  the  franchise  and  subject  the  company  to  that  competition. 

Courts  have  no  power  to  issue  a  mandatory  injunction  requiring  a  mu- 
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nicipality  to  construct  a  sewer,  in  a  particular  manner  irrespective  of 
the  exercise  of  discretion  vested  in  the  municipal  authorities  to  deter- 
mine the  practicability  of  the  sewer,  the  availability  of  taxation  for  the 
purpose,  and  like  matters. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  BrysoUy  Mr.  L.  W.  Magruder,  Mr.  H.  C.  McCcAe 
and  Mr.  M.  Dabney  for  appellant: 

The  motion  to  dismiss  must  be  denied.  Perm  Mutval  Life 
Ins.  Co.  V.  AiLstin,  168  U.  S.  685;  Loeb  v.  Columbia  Tovmship, 
179  U.  S.  472;  ConnoUy  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  544. 

The  Bullock  contract  was  personal  and  not  assignable,  and 
the  Supply  C!ompany  had  no  power  to  assign  the  contract  to 
the  Waterworks  C!ompany  and  to  compel  appellants  without 
their  consent  to  look  to  it  for  its  performance.  The  burden 
is  on  appellee  to  show  such  power  or  consent.  Matthews  v. 
Board  of  Corp.  Comm.,  97  Fed.  Rep.  400;  Thomas  v.  W.  Jersey 
R.  R.,  101  U.  S.  71;  Gibbs  v.  Gas  Co.,  130  U.  S.  396;  St.  Louis 
R.  R.  Co.  V.  Gill,  156  U.  S.  649;  Norfolk  v.  Pendleton,  166 
U.  S.  667;  Adams  v.  Railroad  Co.,  180  U.  S.  1;  Brunsvrick  Gas 
Co.  V.  United  Gas  Co.,  85  Maine,  535;  Commonwealth  v.  Smith 
(Mass.),  87  Am.  Dec.  672;  Chicago  Gas  Co.  v.  People's  Gas  Co., 
2  Am.  St.  Rep.  124.  But  if  the  contract  was  assignable  and 
passed  to  the  Waterworks  Company  without  the  consent  or 
approval  of  the  appellant,  it  passed  subject  to  the  power  of 
the  State  to  regulate  rates  whenever  it  chose  to  do  so,  and 
regulating  such  rates  would  not  impair  complainant's  contract. 
Stone  V.  Trust  Company,  116  U.  S.  636;  Providence  Bank  v. 
Billings,  14  Pet.  514. 

The  State  could  abandon  its  governmental  right  and  deprive 
itself  of  the  power  to  regulate  its  corporations,  but  only  by  apt 
words  about  whose  meaning  there  can  be  no  doubt.  The  legis- 
lative grant  by  the  State  to  the  City  does  not  evidence  any 
purpose  on  the  part  of  the  State  to  deprive  itself  of  the  power 
to  fix  and  regulate  rates  to  be  charged  by  the  party  or  parties 
to  whom  the  contract  should  be  let.    Collins  v.  Sherman,  31 
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Mississippi,  679;  Railroad  Co.  v.  Stone,  116  U.  S.  307,  347; 
Norfolk  V.  Pendleton,  156  U.  S.  667;  San  Diego  v.  National  City, 
174  U.  S.  739;  Owensboro  v.  Water  Co,,  191  U.  S.  358;  Water 
Co.  V.  Fergus,  180  U.  S.  624;  Stanislaus  County  v.  San  Joa- 
quin Co.,  192  U.  S.  201;  RushviUe  v.  RushviUe,  15  L.  R.  A. ' 
321  and  note,  322;  Water  Co.  v.  KnoxviOe,  189  U.  S.  434. 

Appellee  can  exercise  no  powers  prohibited  by  the  constitu- 
tion and  laws  of  Mississippi.  Its  charter  was  and  is  subject  to 
alteration,  repeal  or  amendment,  and  has  been  amended  by  the 
act  of  1904.  It  cannot  complain  of  any  of  these  laws  which 
were  in  existence  when  it  accepted  its  charter.  Its  rights  and 
privileges  are  fixed  by  these  laws  and  the  decree  of  the  court 
which  held,  in  effect,  that  they  were  not,  is  erroneous.  Gas  Lt. 
Co.  V.  Hamilton,  146  U.  S.  258;  Norfolk  v.  Pendleton,  156  U.  S. 
667;  Griffin  v.  GoldsboroQi.  Car.),  41  L.  R.  A.  240;  Redland  v. 
Redland,  121  California,  365;  Matthews  v.  Bd.  of  Corp.  Comm., 
97  Fed.  Rep.  400;  Greenwood  v.  Uni(m  FH  Co.,  105  U.  S.  13; 
Water  Co.  v.  Newburyport,  193  U.  S.  562;  Water  Co.  v.  Fergus, 
180  U.  S.  702;  County  of  Stanislaus  v.  San  Joaquin  Co.,  192 
U.  S.  202;  Turnpike  Rd.  v.  Croxton,  33  L.  R.  A.  177;  Y.  &  M. 
V.  R.  R.  Co.  V.  Adams,  180  U.  S.  1,  26;  Walla  Walla  Water 
Case,  172  U.  S.  1. 

Unless  plainly  expressed  the  city  had  no  power  to  make  an 
exclusive  grant.  No  such  purpose  was  intended  or  expressed. 
Freeport  W.  W.  Co.  v.  Freeport,  180  U.  S.  587;  Gas  Lt.  Co.  v. 
Saginaw,  28  Fed.  Rep.  529;  Wright  v.  Nagle,  101  U.  S.  79; 
Water  Co.  v.  GreenmUe,  7  So.  Rep.  409;  Collins  v.  Sherman,  31. 
Mississippi,  679;  Gaines  v.  Coates,  51  Mississippi,  335;  Detroit 
Citizens'  St.  Ry.  Co.  v.  Detroit  Ry.,  171  U.  S.  48;  Brenhamv. 
Waterworks  Co.,  67  Texas,  542;  KnorviUe  W.  W.  Co.  v.  Knox- 
ville,  189  U.  S.  434;  Helena  W.  W.  Co.  v.  Helena,  195  U.  S. 
383;  Long  v  Duluih,  49  Minnesota,  290;  Gas  Lt.  Co.  v.  Hamijr 
ton,  146  U.  S.  258;  Water  Co.  v.  Skaneateles,  184  U.  S.  354; 
Smith  v.  Westerly,  35  Atl.  Rep.  526;  Water  Co.  v.  Fergus,  180 
U.  S.  624;  Wdla  Walla  Water  Case,  172  U.  S.  1. 

Whether  or  not  the  city  made  a  contract  precluding  itself 
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from  building  and  operating  its  own  waterworks  must  be 
determined  by  the  language  of  the  grant  itself. 

The  words  "exclusive  right  and  privilege'*  were  intended  to 
apply  to  all  third  parties,  as  against  whom  the  exclusive  right 
and  privilege  was  granted  to  construct  and  operate  a  water- 
works. It  is  true  the  city  could  hot  by  its  contract  exclude 
all  third  parties,  because  such  a  contract  would  have  been  a 
monopoly  and  would  have  been  void  for  that  reason,  but  it  is 
possible  that  the  contracting  parties  did  not  know  the  law  in 
that  regard.  These  words  were  never  intended  to  be  applied 
to  the  city  of  Vicksburg.  If  it  had  been  the  purpose  of  the 
parties  to  the  contract  to  exclude  the  city  from  building  and 
operating  a  waterworks  of  its  own,  apt  words  would  have  been 
used  as  was  done  in  the  case  of  WaUa  Walla  W.  W.  Co.  v. 
WaUa  WaUa,  172  U.  S.  1.  In  construing  this  language  all 
doubts  must  be  resolved  in  favor  of  the  appellant  and  against 
the  company;  and  so  construed  it  does  not  preclude  the  city 
from  constructing  and  operating  a  water  works  of  its  own. 
S.  W,  Mo.  Lt.  Co.  V.  Joplin,  191  U.  S.  150;  BienviUe  W.  W.  Co. 
V.  MobiU,  175  U.  S.  109;  S.  C,  186  U.  S.  212;  FreepoH  W.  W. 
Co.  V.  FreepoH,  180  U.  S.  587. 

The  decree  of  injunction  as  to  the  Washington  street  sewer 
is  clearly  erroneous.  In  the  first  place,  it  is  not  supported  by 
facts,  and  in  the  second  place,  it  is  a  transgression  by  the  court 
of  the  authority  reposed  in  a  coordinate  branch  of  the  Gov- 
ernment. It  was  held  by  this  court  at  an  early  date  that  the 
judiciary  could  not  in  any  manner  interfere  with  the  legisla- 
tive or  executive  departments  of  the  Grovernment  to  restrain 
either  from  action  or  to  compel  action  by  either  where  any 
discretion  is  vested  in  either  of  the  coordinates.  Mississippi 
V.  Johnson,  4  Wall.  475.  See  also  Cooley,  Const.  Lim.,  5th  ed., 
254. 

Mr.  S.  S.  Hudson,  Mr.  Murray  F.  Smith  and  Mr.  J.  Hirsh 
for  appellee : 
No  appeal  is  authorized  by  law  direct  to  the  Supreme  C!ourt 
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from  the  District  or  Circuit  Courts  in  this  case  under  act  of 
March  3, 1891.  All  questions  of  law  involved  in  this  case  have 
already  been  decided  by  this  court  in  a  former  appeal.  185 
U.  S.  65.  The  appeal  is  frivolous  and  without  color  of  merit 
and  should  be  dismissed.  Whitney  v.  Cook,  99  U.  S.  607; 
Hinckley  v.  Morton,  103  U.  S.  764;  Micas  v.  Williams^  104 
U.  S.  556;  SwoTpe  v.  LeffingmU,  105  U.  S.  3;  Chanute  City  v. 
Trader,  132  U.  S.  210. 

The  lower  court's  decree  is  strictly  in  accordance  with  the 
Supreme  Court's  mandate  in  the  former  appeal,  and  therefore 
the  case  should  be  dismissed.  A.  M,  Smdting  Co.  v.  Billings, 
150  U.  S.  29;  MackaU  v.  Richards,  116  U.  S.  45;  Stewart  v. 
Soloman,  97  U.  S.  361;  Humphreys  v.  Baker,  103  U.  S.  736; 
United  States  v.  N.  Y.  Indians,  173  U.  S.  464;  Tyler  v.  L.  C. 
Mine,  97  Fed.  Rep.  394;  In  re  Pike,  76  Fed.  Rep.  400;  Gregory 
V.  Pike,  77  Fed.  Rep.  241.  The  prior  decision  is  conclusive. 
Illinois  ex  rel  HurU  v.  Illinois  C.  R.  Co.,  184  U.  S.  77,  91. 

Upon  an  appeal  from  proceedings  under  a  mandate,  directed 
to  a  lower  court,  nothing  is  before  the  court,  but  the  proceed- 
ings subsequent  to  the  mandate.  Himdey  v.  Rose,  5  Cranch, 
314;  Washington  Bridge  Co.  v.  Stewart,  3  How.  424;  Tyler  v. 
Magwire,  17  Wall.  283;  The  Lady  Pike,  96  U.  S.  462;  Roberts 
V.  Cooper,  20  How.  481;  Cook  v.  Burnley,  11  Wall.  677;  The 
Nvestra  Sennora  De  Regla,  108  U.  S.  101 ;  Sizer  v.  Many,  16 
How.  103;  Supervisors  v.  Kennicott,  94  U.  S.  4J|j9;  Clark  v. 
KeUh,  106  U.  S.  465;  Chaffin  v.  Taylor,  116  U.  S.  572;  Thomp- 
son V.  Maxwell  Land  &c.  Co.,  168  U.  S.  456;  Bent  v.  Miranda, 
168  U.  S.  471;  lUinois  v.  Illinois  Central  Railroad  Company, 
184  U.  S.  77,  91. 

The  power  of  the  court  to  grant  the  injunction  as  to  the 
sewer  cannot  be  doubted.  Missouri  v.  Illinois,  180  U.  S.  208; 
Mugler  v.  Kansas,  123  U.  S.  623;  Chapman  v.  Rochester,  110 
N.  Y.  273. 

If  a  mimicipal  corporation  by  its  system  of  constructing 
sewers  renders  an  outlet  necessary,  it  must  provide  one.  Evans- 
viUe  V.  Decker,  84  Indiana,  325;  CrawfordsviUe  v.  Bond,  96 
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Indiana,  236;  Van  Pelt  v.  Davenport,  42  Iowa,  308;  Byrnes 
V.  Cohoes,  67  N.  Y.  204;  FaH  Wayne  v.  Coombs,  107  Indiana, 
75;  Llano  v.  Llano  County,  23  S.  W.  Rep.  1008;  Wood  on 
Nuisances,  §1032. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  case  was  before  this  court  at  the  October  term,  1901, 
and  is  reported  in  185  U.  S.  65.  It  was  then  here  upon  the 
question  of  jurisdiction,  and  it  was  held  that  it  presented  a 
controversy  arising  under  the  Constitution  of  the  United  States, 
such  as  gave  the  Circuit  Court  jurisdiction.  There  was  no  di- 
versity of  citizenship,  and  the  bill  was  filed  by  the  Vicksburg 
Waterworks  Company,  a  corporation  of  the  State  of  Mississippi, 
against  the  Mayor  and  Aldermen  of  the  city  of  Vicksburg,  a 
municipal  corporation  of  the  same  State.  In  view  of  the  full 
statement  of  the  contents  of  the  bill  and  the  amended  bill  in 
the  case,  as  reported  in  185  U.  S.,  it  is  unnecessary  to  repeat  it. 
On  the  present  appeal  a  motion  to  dismiss  or  affirm  was  made, 
which  was  passed,  to  be  heard  with  the  merits.  We  regard  the 
decision  of  this  court,  when  the  case  was  here  at  the  former 
term,  as  settling  the  question  of  jurisdiction,  and  affirmatively 
determining  that  upon  the  bill  and  amended  bill  the  complain- 
ant alleged  a  case  which  involved  the  application  of  the  Con- 
stitution of,  the  United  States  and  appealable  to  this  court, 
within  section  5  of  the  act  of  March  3,  1891,  as  amended.  26 
Stat.  827. 

The  suit  was  brought  by  the  Waterworks  Company,  claim- 
ing an  exclusive  right  as  against  the  city  under  a  contract  with 
it  for  the  construction  and  maintenance  for  a  period  of  thirty 
years  of  a  system  of  waterworks,  which  exclusive  contract,  it 
was  alleged,  would  be  practically  destroyed  if  subjected  to  the 
competition  of  a  system  of  waterworks  to  be  erected  by  the 
city  itself,  which  was  in  contemplation  under  authority  of  an 
act  of  the  legislature  of  Mississippi,  authorizing  the  Mayor  and 
Aldermen  of  the  city  of  Vicksburg  to  issue  bonds  to  the  amount 
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of  $375,000  to  purchase  or  construct  a  waterworks  system  and 
a  sewer  system,  and  for  certain  other  pur{i)oses.  That  act, 
among  other  things,  required  the  vote  of  the  electors  of  the 
city  upon  the  question  of  issuing  bonds  and  constructing  or 
buying  waterworks;  an  election  was  held,  and  it  was  voted  by 
a  majority  of  the  votes  cast  that  the  city  should  issue  bonds 
to  the  sum  of  $150,000  to  purchase  or  construct  waterworks 
for  the  city.  A  resolution  was  passed  by  the  municipal  au- 
thorities instructing  the  Mayor  and  Aldermen  to  notify  the 
Waterworks  Company  that  liability  was  denied  upon  the  con- 
tract for  the  use  of  the  waterworks  hydrants,  and  that  from 
and  after  August,  1900,  the  city  would  pay  a  reasonable  com- 
pensation for  the  use  of  said  hydrants.  A  bill  was  filed  in  the 
Equity  Court  in  Warren  County,  Mississippi,  averring  that  the 
original  contract  to  which  the  Waterworks  Company  claimed 
to  have  succeeded  was  null  and  void;  that  the  Mayor  and 
Aldermen  had  exceeded  their  powers  in  making  the  contract 
for  thirty  years;  that  rates  charged  to  consumers  were  exorbi- 
tant and  illegal;  that  the  Mayor  and  Aldermen  at  a  meeting 
held  on  November  5,  1900,  had  resolved  that  they  no  longer 
recognized  any  Uability  under  said  contract;  that  the  Vicks- 
burg  Water  Supply  Company  (a  former  holder  of  said  con- 
tract) and  the  complainant  had  no  rights  in  said  contract,  and 
the  city  was  entitled  to  have  the  same  cancelled  and  annulled. 
And  it  was  held  in  185  U.  S.  that  the  facts  taken  together  pre- 
sented something  more  than  a  case  of  mere  breach  of  private 
contract,  and  disclosed  an  intention  and  attempt  by  subse- 
quent legislation  of  the  city  to  deprive  the  company  of  its 
rights  under  the  existing  contract,  and  it  was  said:  "Unless 
the  city  can  point  to  some  inherent  want  of  legal  validity  in 
the  contract,  or  to  some  disregard  by  the  Waterworks  Com- 
pany of  its  obligations  under  the  contract  as  to  warrant  the 
city  in  declaring  itself  absolved  from  the  contract,  the  case 
presented  by  the  bill  is  within  the  meaning  of  the  Constitution 
of  the  United  States  and  within  the  jurisdiction  of  the  Circuit 
Court  as  presenting  a  Federal  question.  *'    And  it  was  further 


Digitized  by  CjOOQ IC 


460  OCTOBER  TERM,  1905. 

Opinion  of  the  Court.  202  U.  8. 

held  that  it  was  a  valuable  feature  of  equity  jurisdiction  to  an- 
ticipate and  prevent  threatened  injury,  and  the  conclusion  was 
reached  that  the  allegations  of  the  hill  made  a  case  for  an  in- 
junction. The  case  was  thus  brought  within  section  5  of  the 
act  of  March,  1891,  as  one  in  which  the  appeal  is  directly  to 
this  court.  See  also  upon  this  point  Perm  Mviual  Life  Insur- 
ance Co.  V.  Axisiin,  168  U.  S.  685.  The  motion  to  dismiss  wiQ 
be  overruled. 

Upon  the  case  going  back  to  the  Circuit  Court  an  answer  was 
filed  raising  issues  as  to  whether  the  complainant  had  accepted 
and  performed  the  agreement  in  its  contract  to  supply  water 
to  the  city,  and  denying  the  right  of  the  complainant  to  have 
and  to  own  the  contract  and  the  authority  of  the  city  to  make 
an  exclusive  contract,  and  detailing  other  matters  not  neces- 
sary to  further  set  forth. 

Certain  questions  of  fact  as  to  the  character  of  the  water 
supplied  by  the  complainant,  the  pressure  maintained  and  sim- 
ilar questions  were  decided  by  the  Circuit  Court  in  favor  of  the 
appellees.  An  examination  of  the  record  makes  it  sufficient 
for  us  to  say  that  we  find  no  reason  for  disturbing  the  conclu- 
sions of  the  Circuit  Court  upon  these  questions. 

The  decree  in  the  court  below  was  in  favor  of  the  Waterworks 
Company,  maintaining  its  right  to  the  contract  for  hydrant 
rentals  and  enjoining  the  city,  during  the  period  of  the  contract, 
from  constructing  a"  waterworks  system  of  its  own,  and  requir- 
ing the  city  to  construct  a  sewer  for  the  disposal  of  house  sew- 
age from  the  city. 

The  assignments  of  error  necessary  to  be  considered  are: 

1.  As  to  the  alleged  error  of  the  court  below  in  permitting  a 
corporation  known  as  the  City  Waterworks  and  Light  Com- 
pany, which  had  intervened  in  the  case,  to  withdraw  from  the 
files  its  original  bill  in  the  nature  of  a  supplemental  bill,  and 
striking  out  certain  testimony  which  had  been  taken  concerning 
the  same. 

2.  In  enforcing  the  contract  with  the  city  in  favor  of  the  com- 
plainant and  restraining  the  city  from  erecting  waterworks  of 
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its  own  during  the  term  covered  by  the  contract  with  the  com- 
plainant. 

3.  In  requiring  the  construction  of  the  sewer  by  the 
city. 

We  shall  proceed  to  notice  these  in  the  order  named. 

The  CSty  Waterworks  and  Light  Company,  on  December  2, 

1903,  filed  its  petition  praying  to  be  admitted  as  a  party  com- 
plainant in  the  cause,  and  set  up  that  it  was  the  owner  of  the 
contract  sued  upon.  To  this  petition  the  city  answered,  deny- 
ing that  the  City  Waterworks  and  Light  Company  had  pur- 
chased, by  deed  or  otherwise,  or  owned  the  property,  real  and 
personal,  of  the  complainant  the  Vicksburg  Waterworks  Com- 
pany, and  denying  that  the  City  Waterworks  and  Light  Com- 
pany had  any  interest  in  the  subject  matter  of  the  suit  or 
should  be  admitted  as  a  party  complainant  therein.  The  City 
Waterworks  and  Light  Company  then  filed  its  original  bill  in 
the  nature  of  a  supplemental  bill,  on  May  5,  1904,  after  the 
city  had  denied  that  it  had  any  interest  in  the  suit.    On  May  13, 

1904,  it  filed  a  motion  asking  leave  to  withdraw  its  petition  and 
bill  from  the  files,  which  motion  was  granted  by  the  court,  and 
the  motion  of  the  Vicksburg  Waterworks  Company  to  with- 
draw from  the  files  its  written  consent  to  the  filing  of  the  bill 
was  also  sustained,  and  the  court  granted  the  withdrawal  of 
the  petition,  bill,  exhibits  and  written  consent.  Thereupon  the 
city  ofiFered  a  supplemental  answer,  and  asked  the  court  for 
leave  to  file  the  same.  This  answer  made  allegations  setting 
forth  the  transfer  of  the  contract  to  the  City  Waterworks  and 
Light  Company,  and  asked  for  a  continuance  of  the  cause,  with 
leave  to  take  testhnony  to  support  the  averments  of  this  sup- 
plemental answer.  The  court,  on  the  same  day.  May  13, 1904, 
overruled  the  city's  motion  for  leave  to  file  the  supplemental 
answer  and  for  continuance  with  leave  to  take  testimony  in 
support  thereof,  and  proceeded  to  hear  the  case  upon  the  origi- 
nal pleadings  and  proofs.  It  also  permitted  the  withdrawal  of 
certain  testimony  referring  to  the  City  Waterworks  and  Light 
Company  and  the  transfer  of  the  contract  to  it.    In  view  of 
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the  action  of  the  court  upon  the  pleadmgs  as  to  the  City  Water- 
works and  Light  Company,  this  testimony  had  become  imma- 
terial. 

In  the  action  of  the  court  just  recited  we  can  find  no  ground 
for  a  reversal.  The  City  Waterworks  and  Light  Company  had 
come  into  the  case  claiming  an  ownership  of  the  contract, 
which  was  denied  by  the  city;  certain  testimony  was  filed  con- 
cerning this  claim  of  the  company.  We  think  it  was  discre- 
tionary with  the  court  to  permit  the  withdrawal  of  these  plead- 
ings and  the  suppression  of  this  testimony,  and  it  was  likewise 
within  its  discretion  to  permit  or  deny  a  further  answer  by 
the  city  setting  up  the  alleged  transfer  of  ownership.  These 
matters,  except  in  cases  of  gross  abuse  of  discretion,  are  within 
the  control  of  the  trial  court.  Chapman  v.  Barney ,  129  U.  S. 
677,  681;  Dean  v.  Mason,  20  How.  198,  204. 

The  principal  controversy  in  the  case  is  as  to  the  correctness 
of  the  decree  of  the  court  below  restraining  the  city  from  erect- 
ing waterworks  of  its  own  within  the  period  named  in  the  con- 
tract, which  decree  proceeded  upon  the  theory  that  the  city 
had  excluded  itself  from  erecting  or  maintaining  a  system  of 
waterworks  of  its  own  during  that  period.  The  contract  for 
the  construction  of  the  waterworks  was  originally  made  on 
November  18,  1886,  by  an  ordinance  of  that  date,  granting  to 
Samuel  R.  Bullock  &  Company,  their  associates,  successors  and 
assigns,  the  right  and  privilege  to  construct  a  waterworks  sys- 
tem in  the  city  of  Vicksburg,  for  the  period  of  thirty  years 
from  the  date  of  the  ordinance.  Section  1  of  the  ordinance 
provided  that,  in  consideration  of  the  public  benefit  to  be  de- 
rived therefrom,  the  exclusive  right  and  privilege  was  granted 
for  the  period  of  thirty  years  from  the  time  the  ordinance  took 
effect,  to  Samuel  R.  Bullock  &  Company,  their  associates,  suc- 
cessors and  assigns,  to  erect,  maintain  and  operate  a  system 
of  waterworks  in  accordance  with  the  terms  of  the  ordinance, 
and  of  using  the  streets,  alleys,  etc.,  within  the  corporate  limits 
of  the  city,  as  they  then  existed  or  might  thereafter  be  extended, 
for  the  purpose  of  la3dng  pipes  and  mains  and  other  conduits, 
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and  erecting  hydrants  and  other  apparatus  for  the  obtaining 
of  a  good  water  supply  for  the  city  of  Vicksburg  and  for  its 
inhabitants,  for  public  and  private  use.  There  was  a  stipula- 
tion for  certain  hydrants  for  the  term  of  thirty  years  at  an 
annual  rental  of  $65.00  each,  and  it  was  provided  that  Bullock 
&  Company,  their  associates,  successors  and  assigns,  might  pro- 
cure the  organization  of  a  waterworks  company  and  assign 
their  rights  and  privileges  under  the  ordinance  to  such  cor- 
poration. It  is  disclosed  in  the  record  that  Bullock  &  Company 
procured  the  organization  of  a  waterworks  company,  the  Vicks- 
burg Water  Supply  Company,  which  company  executed  a 
mortgage  to  the  Farmers'  Loan  &  Trust  Company  of  New  York, 
which  included  "All  of  its  real  and  personal  property,  goods, 
chattels,  owned  now  or  which  may  hereafter  be  acquired  by  it, 
including  its  land,  rents,  waterworks,  buildings,  pump  houses, 
stand  pipes,  reservoirs,  machinery,  pipes,  mains,  hydrants,  ap- 
paratus and  equipments,  situated  in  the  city  of  Vicksburg, 
coimty  of  Warren,  State  of  Mississippi,  together  with  all  and 
singular  the  tenements,  hereditaments  and  appurtenances 
thereunto  belonging,  or  in  any  wise  appertaining,  and  the  re- 
version and  reversions,  remainder  and  remainders,  tolls,  rents, 
issues,  income,  profits  accruing  therefrom;  also  all  and  singu- 
lar the  corporate  franchises,  privileges,  rights,  liabilities  which 
the  Water  Company  now  has  and  can  exercise,  or  shall  hereafter 
acquire  and  possess,  and  also  all  the  estate,  right,  title,  interest, 
property,  possessions,  claim  and  demand  whatsoever,  as  well 
in  law  as  m  equity,  of  the  Water  Company,  of  and  to  the  prop- 
erty above  described  or  hereafter  to  be  acquired,  and  each  and 
every  part  and  parcel  thereof,  with  the  appurtenances,  to  have 
and  to  hold  all  and  singular  the  above  granted  and  described 
premises  with  the  appurtenances  unto  the  trustee  and  its  suc- 
cessors forever."  Upon  the  foreclosure  of  this  mortgage  the 
property  was  bid  ofiF  by  M.  0.  Crumpler  on  the  eighth  day  of 
August,  1900.  He  assigned  his  bid  to  the  Vicksburg  Water- 
works Company,  complainant  in  this  case,  and  the  Vicksburg 
Water  Supply  Company  on  October  18,  1900,  by  a  quitclaim 
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deed,  conveyed  all  the  property,  described  in  the  deed  of  trust 
to  the  Farmers'  Loan  &  Trust  C!ompany,  to  the  Vicksburg 
Waterworks  Company. 

A  preliminary  question  is  made  that  the  Vicksburg  Water- 
works Company  did  not  acquire  title  to  the  contract  rights  by 
virtue  of  these  proceedings.  But  we  are  cited  to  an  act  of  the 
legislature  of  Mississippi,  approved  March  7,  1882,  Laws  of 
1882,  p.  50,  which  upon  its  face  is  broad  enough  to  authorize 
such  corporations  to  borrow  money  and  secure  the  payment  of 
the  same  by  mortgage  or  deed  of  trust  upon  their  property  and 
franchises,  and  we  think  the  mortgage  in  question  would  include 
the  contract  rights  of  the  Vicksburg  Water  Supply  Company, 
and  that  they  would  pass  by  the  sale  and  subsequent  quitclaim 
deed  to  the  Vicksburg  Waterworks  Company.  Where  a  com- 
pany is  authorized  to  mortgage  its  franchises  and  rights,  these 
may  be  sold  and  the  purchaser  acquire  title  thereto  at  foreclo- 
sure sale,  although  the  corporate  right  to  exist  may  not  be  sold. 
Memphis  R.  R,  Co,  v.  Commissioners,  112  U.  S.  609.  The 
power  to  mortgage  the  privileges  and  rights  of  the  corporation 
must  necessarily  include  the  power  to  bring  them  to  sale  to 
make  the  mortgage  effectual.  New  Orleans  &c,  JB.  JB.  Co.  v. 
Delamxyre,  114  U.  S.  501,  cited  and  followed  in  Julian  v.  Cent. 
Trust  Co.,  193  U.  S.  93,  106.  We  think  the  mortgage  in  this 
case  covered  and  the  decree  passed  the  contract  rights  given 
originally  to  the  Vicksburg  Water  Supply  Company  by  the  ordi- 
nance of  November  18,  1886. 

It  is  further  urged  that  the  Vicksburg  Waterworks  Company 
was  organized  after  the  taking  efifect  of  the  constitution  of 
Mississippi  of  1890,  which  provided:  "Sec.  178.  Corporations 
shall  be  formed  under  general  laws  only.  The  legislature  shall 
have  power  to  alter,  amend  or  repeal  any  charter  of  incorpora- 
tion now  existing  and  revocable,  and  any  that  may  hereafter 
be  created,  whenever,  in  its  opinion,  it  may  be  for  the  public 
interests  to  do  so;  provided,  however,  that  no  injustice  shall  be 
done  to  the  stockholders.'^  And  it  is  insisted  that  the  subse- 
quent legislative  authority  given  to  the  city  to  issue  bonds  and 
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build  its  own  waterworks  amounted  to  a  repeal  of  the  exclusive 
feature  of  the  grant  in  the  ordinance  of  1886,  if  any  it  contained. 
We  are  cited  in  support  of  that  proposition  to  the  case  of  the 
Hamilton  Gas  Light  cfe  Coke  Co.  v.  City  of  HamxUon,  146  U.  S. 
258,  considering  the  provisions  of  the  constitution  dl  Ohio  as 
to  altering  or  revoking  corporate  privileges.  But  we  think  the 
right  of  the  Vicksburg  Waterworks  Company  was  acquired  un- 
der the  foreclosure  and  sale  of  the  contract  rights  conferred  in 
the  ordinance  of  1886  and  covered  in  the  mortgage,  as  we  have 
stated.  Furthermore,  the  Mississippi  constitution  contains  this 
provision,  which  is  not  in  the  Ohio  constitution  considered  in 
the  Hamilton  case,  namely,  "Provided,  [in  exercising  the  right 
of  amendment  or  repeal  of  a  charter]  no  injustice  shall  be  done 
to  the  stockholders."  If  it  be  true  that  the  complainant  be- 
low had  a  binding  contract  excluding  competition  by  the  city 
in  furnishing  a  water  supply  for  the  period  of  thirty  years,  we 
think  it  would  be  a  palpable  injustice  to  the  stockholders  to 
permit  the  competition  of  the  city  by  new  works  of  its  own; 
which,  whether  operated  profitably  for  the  municipality  or  not, 
might  be  destructive  of  all  successful  operation  in  furnishing 
water  to  consmners  by  the  private  company. 

Coming  directly  then  to  the  question  whether  this  is  an  ex- 
clusive contract,  the  question  resolves  itself  into  two  branches. 
Had  the  city  the  right  to  make  a  contract  excluding  itself? 
And,  if  so,  has  the  contract  now  under  consideration  that  effect? 
The  legislature  of  the  State  of  Mississippi  on  March  8,  1886,  in 
the  charter  of  the  city  of  Vicksburg,  among  others,  gave  to  the 
city  the  following  powers:  "To  provide  for  the  erection  and 
maintenance  of  a  system  of  waterworks  to  supply  said  city 
with  water,  and  to  that  end  to  contract  with  a  party  or  parties 
who  shall  build  and  operate  waterworks.''  The  question  is' 
now,  not  whether  the  city  might  make  a  contract  giving  the 
exclusive  right  as  against  all  third  persons  to  erect  a  system  of 
waterworks,  but  whether  it  can,  in  exercising  this  legislative 
power,  exclude  itself  from  constructing  and  operating  water- 
works for  the  period  of  years  covered  by  the  contract.  It  is 
VOL.  ecu — 30 
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said  the  Supreme  Court  of  Mississippi  has  denied  this  power, 
and  we  are  referred  to  Collins  v.  Sherman,  31  Mississippi,  679; 
Gaines  v.  Coates,  51  Mississippi,  335,  and  Greenville  Water- 
Wcyrks  Co,  v.  CUy  of  Greenville,  7  So.  Rep.  409. 

We  do  not  think  any  of  these  cases  decisive  of  the  point.  In 
Collins  V.  Sherman,  it  was  held  that  the  charter  granting  the 
right  to  a  turnpike  and  ferry  company  to  maintain  a  ferry  upon 
a  particular  river,  which  contained  no  grant  of  an  exclusive 
right,  did  not  prevent  the  legislature  from  afterwards  incorpor- 
ating another  company  authorized  to  establish  a  turnpike  and 
ferry  upon  the  same  river  and  upon  the  same  line  of  travel, 
although  the  establishment  of  the  latter  company  might  ma- 
terially impair  the  value  of  the  franchise  granted  to  the  first 
company.  The  cases  were  cited  and  the  general  principles 
stated  that  exclusive  privileges  could  not  be  granted  by  impli- 
cation; there  was  no  attempt  to  make  the  first  franchise  ex- 
clusive in  that  case.  In  Gaines  v.  Coates,  it  was  held  that  the 
act  in  question  did  not  confer  upon  a  certain  corporation  the 
exclusive  privilege  of  weighing  cotton;  that  there  was  nothing 
in  the  charter  indicating  any  intention  to  confer  an  exclusive 
right,  and  many  cases  were  cited,  including  a  number  from  this 
court,  to  the  effect  that  exclusive  privileges  are  not  to  be 
granted  by  implication.  In  Greenville  Water-Works  Co.  v.  City 
of  Greenville,  the  city  of  Greenville  had  made  a  contract  with 
the  Greenville  Water-Works  Company  to  build  a  system  of 
waterworks  by  a  certain  time,  but  the  company  had  failed  to 
comply  with  the  contract,  the  time  was  extended  and  the  com- 
pany again  defaulted.  The  city  thereupon  cancelled  the  con- 
tract and  made  a  new  contract  with  the  Delta  Waterworks 
Company.  Then  the  Greenville  Water- Works  Company  filed  a 
bill  to  enjoin  the  city  and  the  other  company  from  carrying  out 
the  contract  and  prayed  for  a  specific  performance  of  its  con- 
tract with  the  city.  The  court  held  that  there  was  no  power 
given  by  the  charter  of  the  city  of  Greenville  to  grant  a  monop- 
oly for  a  long  series  of  years  for  supplying  the  city  and  its  in- 
habitants with  water.    The  question  whether  the  city  could 
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exclude  itself  in  such  a  contract  as  we  have  now  before  us  was 
not  met  or  passed  upon.  But  if  the  doctrine  of  Mississippi 
were  otherwise,  and  with  due  respect  to  which  the  decisions  of 
its  highest  court  are  justly  entitled,  it  has  been  frequently  held, 
in  passing  upon  a  question  of  contract,  in  circumstances  such 
as  exist  in  this  case,  involving  the  constitutional  protection 
afforded  by  the  Constitution  of  the  United  States,  this  court 
determines  the  nature  and  character  thereof  for  itself.  Douglas 
V.  Kentucky^  168  U.  S.  488.  And  we  think  the  question  of  the 
power  of  the  city  to  exclude  itself  from  competition  is  con- 
trolled in  this  court  by  the  case  of  Watla  Walla  v.  Walla  Walla 
Water  Company^  172  U.  S.  1.  In  that  case  the  city  charter  of 
Walla  Walla  provided,  section  10,  that  no  exclusive  grant 
should  be  made  nor  should  prevent  the  council  from  granting 
the  right  to  others,  and  section  11  provided:  "The  city  of 
Walla  Walla  shall  have  power  to  erect  and  maintain  water- 
works within  or  without  the  city  limits,  or  to  authorize  the 
erection  of  the  same  for  the  purpose  of  furnishing  the  city,  or 
the  inhabitants  thereof,  with  a  sufficient  supply  of  water.'' 
The  contract  was  made  for  twenty-five  years.  The  grant  was 
not  made  exclusive  to  the  Waterworks  Company,  but  the  city 
agreed  not  to  erect  waterworks  of  its  own,  and  reserved  the 
right  to  take,  condemn  and  pay  for  the  works  of  the  company 
at  any  time  after  the  expiration  of  the  contract.  It  was  held 
by  this  court  that  the  city  might  thus  exclude  itself  from  com- 
petition during  the  period  of  the  contract,  and  of  this  feature 
of  the  contract  the  following  pertinent  language  was  used  by 
Mr.  Justice  Brown,  who  delivered  the  opinion  of  the  court: 

"An  agreement  of  this  kind  was  a  natural  incident  to  the 
main  purpose  of  the  contract,  to  the  power  given  to  the  city 
by  its  charter  to  provide  a  sufficient  supply  of  water,  and  to 
grant  the  right  to  use  the  streets  of  the  city  for  the  purpose  of 
laying  water  pipes  to  any  persons  or  association  of  persons  for 
a  term  not  exceeding  twenty-five  years.  In  establishing  a 
system  of  waterworks  the  company  would  necessarily  incur  a 
large  expense  in  the  construction  of  the  power  house  and  the 
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laying  of  its  pipes  through  the  streets,  and,  as  the  life  of  the 
contract  was  limited  to  twenty-five  years  it  would  naturally 
desire  to  protect  itself  from  competition  as  far  as  possible,  and 
would  have  a  right  to  expect  that  at  least  the  city  would  not 
itself  enter  into  such  competition.    .    .    . 

"Cases  are  not  infrequent  where,  under  a  general  power  to 
cause  the  streets  of  a  city  to  be  lighted  or  to  furnish  its  inhabi- 
tants with  a  supply  of  water,  Without  limitation  as  to  time,  it 
has  been  held  that  the  ci,ty  has  no  right  to  grant  an  exclusive 
franchise  for  a  period  of  years;  but  these  cases  do  not  touch 
upon  the  question  how  far  the  city,  in  the  exercise  of  an  un- 
doubted power  to  make  a  particular  contract,  can  hedge  it 
about  with  limitations  designed  to  do  little  more  than  bind 
the  city  to  carry  out  the  contract  in  good  faith  and  with  decent 
regard  for  the  rights  of  the  other  party. " 

In  the  Walla  Walla  case  the  same  general  power  to  make 
,  the  contract  existed.  There  was  an  express  provision  against 
making  an  exclusive  contract,  and  this  court  held  that  for  the 
period  mentioned  in  the  contract,  and  as  incident  to  the  pro- 
tection of  the  rights  of  the  contractor,  the  city  might  exclude 
itself  from  competition.  We  think  that  case  is  decisive  of  the 
present  one  on  this  proposition. 

We  shall  proceed  to  consider  whether  the  language  of  the 
contract  is  such  as  to  prevent  the  city,  during  the  period  named 
therein,  from  erecting  a  waterworks  of  its  own. 

The  case  of  Lehigh  Water  Company^ s  Appeal,  102  Pa.  St.  515, 
cited  by  coimsel  for  appellant,  is  not  in  point.  The  act  pro- 
vided "  the  right  to  have  and  enjoy  the  franchises  and  privileges 
of  such  incorporation  within  the  district  or  locality  covered  by 
its  charter  shall  be  an  exclusive  one;  and  no  other  company 
shall  be  incorporated  for  that  purpose  until  the  said  corporation 
shall  have,  from  its  earnings,  realized  and  divided  among  its 
stockholders,  during  five  years,  a  dividend  equal  to  eight  per 
centum  per  anniun  upon  its  capital  stock.''  Of  this  grant 
Mr.  Justice  Paxson,  who  delivered  the  opinion  of  the  court, 
observed: 
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"While  the  language  from  the  act  of  1874  above  quoted 
would  seem  to  favor  the  exclusive  right  claimed  by  the  water 
company,  a  careful  examination  of  clause  3  of  section  34  shows 
that  the  legislature  intended  that  the  right  should  be  exclusive 
only  as  against  other  water  companies,  for  immediately  in  this 
connection  occur  the  words:  'And  no  other  company  shall  be 
incorporated  for  that  purpose^  imtil  the  said  corporation  shall 
have  from  its  earnings  realized  and  divided  among  its  stock- 
holders, during  five  years,  a  dividend  equal  to  eight  per  centum 
per  annimi  upon  its  capital  stock. '  The  provision  that  another 
company  shall  not  be  incorporated  was  not  intended  to  pro- 
hibit a  city  or  borough  from  providing  its  citizens  with  pure 
water  by  means  of  works  constructed  by  itself  from  money  in 
its  own  treasury. " 

In  considering  this  contract  we  are  to  remember  the  well- 
established  rule  in  this  court  which  requires  grants  of  fran- 
chises and  special  privileges  to  be  most  strongly  construed  in  . 
favor  of  the  pubUc,  and  that  where  the  privilege  claimed  is 
doubtful  nothing  is  to  be  taken  by  mere  implication  as  against 
public  rights.  This  rule  has  been  applied  to  a  series  of  contracts 
in  waterworks  and  Ughting  cases,  and  we  have  no  disposition 
to  detract  from  its  force  and  effect.  And  imless  the  city  has 
excluded  itself  in  plain  and  explicit  terms  from  competition  with 
the  Water-Works  Company  during  the  period  of  this  contract 
it  cannot  be  held  to  have  done  so  by  mere  implication.  The  ^ 
rule,  as  appUed  to  waterworks  contracts,  was  last  annoimced 
in  this  court  in  Knoxville  Water  Company  v.  KnoxviUe,  200 
U.  S.  22,  decided  at  this  term,  citing  previous  cases. 

The  contract  in  the  respect  imder  consideration  is  found  in 
section  1  of  the  ordinance,  and  undertakes  to  give  to  Bullock 
&  Company,  their  associates,  successors  and  assigns,  the  exclu- 
sive right  and  privilege,  for  the  period  of  thirty  years,  from 
the  time  the  ordinance  takes  effect,  of  erecting,  maintaining 
and  operating  a  system  of  waterworks,  with  certain  privileges 
named,  for  the  furnishing  of  a  supply  of  good  water  to  the  city 
of  Vicksbm^g  and  its  inhabitants,  for  public  and  private  use. 
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Without  resorting  to  implication  or  inserting  anything  by 
way  of  intendment  into  this  contract,  it  imdertakes  to  give  by 
its  terms  to  Bullock  &  Company,  their  associates,  successors 
and  assigns,  the  exclusive  right  to  erect,  maintain  and  operate 

^  waterworks,  for  a  definite  term,  to  supply  water  for  public  and 
private  use.  These  are  the  words  of  the  contract  and  the 
question  upon  this  branch  of  the  case  is,  conceding  the  power 
of  the  city  to  exclude  itself  from  competition  with  the  grantee 
of  these  privileges  during  the  period  named,  has  it  done  so  by 
the  express  terms  used?  It  has  contracted  with  the  company 
in  language  which  is  immistakable,  that  the  rights  and  privi- 

N  leges  named  and  granted  shall  be  exclusive.  Consistently  with 
this  grant,  can  the  city  submit  the  grantee  to  what  may  be 
the  ruinous  competition  of  a  system  of  waterworks  to  be  owned 
and  managed  by  the  city,  to  supply  the  needs,  public  and  pri- 
vate, covered  in  the  grant  of  privileges  to  the  grantee?  It 
needs  no  argument  to  demonstrate,  as  was  pointed  out  in  the 
Walla  Walla  case,  that  the  competition  of  the  city  may  be  far 
more  destructive  than  that  of  a  private  company.  The  city 
may  conduct  the  business  without  regard  to  the  profit  to  be 
gained,  as  it  may  resort  to  public  taxation  to  make  up  for 
losses.  A  private  company  would  be  compelled  to  meet  the 
grantee  upon  different  terms  and  would  not  likely  conduct  the 
business  unless  it  could  be  made  profitable.  We  cannot  con- 
ceive  how  the  right  can  be  exclusive,  and  the  city  have  the 
right  at  the  same  time  to  erect  and  maintain  a  system  of  water- 
works, which  may  and  probably  would  practically  destroy  the 
value  of  rights  and  privileges  conferred  in  its  grant.  If  the 
right  is  to  be  exclusive,  as  the  city  has  contracted  that  it  shall 
be,  it  cannot  at  the  same  time  be  shared  with  another,  partic- 
ularly so  when  such  division  of  occupation  is  against  the  will 
of  the  one  entitled  to  exercise  the  rights  alone.  It  is  difficult 
to  conceive  of  words  more  apt  to  express  the  purpose  that  the 
company  shall  have  the  undivided  occupancy  of  the  field  so  far 
as  the  other  contracting  party  is  concerned. 
The  term  "exclusive''  is  so  plain  that  little  additional  light 
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can  be  gained  by  resort  to  the  lexicons.  If  we  turn  to  the 
Century  Dictionary  we  find  it  defined  to  mean  "Appertaining 
to  the  subject  alone;  not  including,  admitting  or  pertaining  to 
any  other  or  others;  undivided;  sole;  as,  an  exclusive  right  or 
privilege;  exclusive  jurisdiction."  We  think,  therefore,  it  re- 
quires no  resort  to  implication  or  intendment  in  order  to  give 
a  construction  to  this  phase  of  the  contract;  but,  on  the  other 
hand,  the  city  has  provided  and  the  company  has  accepted  a 
grant  which  says  in  plain  and  apt  words  that  it  shall  have  an 
exclusive  right,  a  sole  and  undivided  privilege.  To  hold  other- 
wise in  our  view  would  do  violence  to  the  plain  words  of  the 
contract,  and  permit  one  of  the  contracting  parties  to  destroy 
and  defeat  the  enjoyment  of  a  right  which  has  been  granted 
in  plain  and  unmistakable  terms.  On  the  authority  of  the 
Walla  Walla  case,  the  city  had  the  power  to  exclude  itself  for 
the  term  of  this  contract,  giving  the  words  used  only  the 
weight  to  which  they  are  entitled,  without  strained  or  unusual 
construction,  and  we  think  it  was  distinctly  agreed  that  for 
the  term  named  the  right  of  furnishing  water  to  the  inhabitants 
of  Vicksburg  under  the  terms  of  the  ordinance  was  vested  solely 
in  the  grantee,  so  far  at  least  as  the  city's  right  to  compete  is 
concerned.  Any  other  construction  seems  to  us  to  ignore 
the  language  employed  and  to  permit  one  of  the  parties 
to  the  contract  to  destroy  its  benefit  to  the  other.  We 
think  the  court  below  did  not  err  in  reaching  this  conclu- 
sion. 

The  court  decreed  as  to  a  sewer,  which  the  record  discloses 
was  originally  a  surface-water  sewer,  that  the  city  should  re- 
frain from  permitting  future  connections  therewith  for  the  con- 
veyance of  house  sewage.  The  company  complaining  that  this 
sewer  entered  into  the  source  of  supply  above  the  intake  of 
the  waterworks,  the  court  by  a  mandatory  injunction  required 
the  city  of  Vicksburg  to  extend  the  sewer  and  construct  an 
outlet  therefor,  so  as  to  discharge  sewage  into  the  Yazoo  or 
Mississippi  river,  below  the  intake  of  the  complainant,  pro- 
vided, if  the  city  was  unable  to  construct  such  sewer  within 
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twelve  months  from  date  application  might  be  made  to  the 
court  for  an  extension  of  time.  The  error  assigned  in  this  be- 
half is  as  to  the  award  of  the  mandatory  injunction.  We  think 
the  court  erred  in  this  respect  and  that  it  had  no  authority  to 
issue  a  mandatory  injunction  requiring  the  city  to  construct  a 
sewer,  irrespective  of  the  exercise  of  discretion  vested  by  law 
in  the  municipal  authorities  to  determine  the  practicability  of 
the  sewer  ordered,  the  availability  of  taxation  for  the  purpose, 
and  the  Uke  matters;  and  we  think  that  the  exercise  of  this 
authority  is  primarily  vested  in  the  municipality  and  not  in 
the  courts. 

We  find  no  error  in  the  decree  of  the  Circuit  Court  enforcing 
the  contract  rights  of  the  complainant  and  enjoining  the  city 
^  from  erecting  its  own  works  during  the  term  of  the  contract, 
but  error  in  granting  a  mandatory  injunction  as  to  the  sewer, 
and  in  that  respect  the  decree  will  be  modified,  and,  as  so 
modified. 

Affirmed. 

Mr.  Justice  Harlan,  dissenting.  I  cannot  agree  to  the 
opinion  and  judgment  in  this  case. 

In  my  opinion  the  city  of  Vicksburg  had  no  authority,  un- 
^  der  the  constitution  and  laws  of  Mississippi,  to  give  an  exclu- 
sive right  to  any  person  or  corporation  to  maintain  a  system 
of  waterworks  for  the  benefit  of  that  city  and  its  people. 

But  if  I  am  wrong  in  this  view,  it  ought  not,  in  my  judgment, 
to  be  held  upon  the  present  record  that  the  city  has,  by  ordi- 
nance or  otherwise,  precluded  itself  from  establishing  and  main- 
taining, at  its  own  expense,  a  system  of  waterworks  for  the 
benefit  of  its  people.  The  contrary  cannot  be  maintained,  im- 
less  we  hold  that  a  municipal  corporation  may,  by  mere  im- 
pUcation,  bargain  away  its  duty  to  protect  the  public  health 
and  the  public  safety  as  they  are  involved  in  suppl3dng  the 
people  with  suflScient  water.  Nothing  can  be  more  important 
or  vital  to  any  people  than  that  they  should  be  supplied  with 
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pure,  wholesome  water.    And  yet  it  is  now  held  that  it  was 
competent  for  the  city  of  Vicksbm'g,  by  mere  implication,  to  ^ 
so  tie  its  hands  that  it  cannot  perform  the  duty  which  it  owes 
in  that  regard  to  its  people. 


NAGANAB  v.  HITCHCOCK. 

APPEAL    FROM    THE    COURT    OF    APPEALS    OF    THE    DISTRICT    OF 

COLUMBIA. 

No.  247.     Argued  Apnl  25.  1906.— Deeided  May  21.  1906. 

A  suit  brought  by  a  Chippewa  Indian  on  behalf  of  himself  and  other  mem- 
bers of  his  tribe  against  the  Secretary  of  the  Interior,  to  enjoin  him  from 
executing  the  act  of  June  27,  1902,  and  to  compel  him  to  account  under 
the  act  of  January  4,  1889,  in  regard  to  sale  and  disposition  of  lands, 
the  title  to  which  b  still  in  the  Government,  is  in  efiPect  a  suit  against 
the  United  States,  and  in  the  absence  of  any  waiver  on  the  part  of  the 
Government  of  immunity  from  suit,  the  courts  have  no  jurisdiction 
of  such  a  suit.  Oregon  v.  Hitchcock ^  202  U.  S.  60  followed;  Minnesota 
V.  Hitchcock,  185  U.  S.  373  distinguished. 

The  facts  are  stated  in  the  opinion. 

Mr.  Tracy  L.  Jeffords  for  appellant. 

Mr.  WiUiam  C.  Pollock,  Assistant  Attorney,  with  whom  Mr. 
Frank  L.  Campbell,  Assistant  Attorney  General,  was  on  the 
brief,  for  appellee. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

In  this  suit  a  bill  was  filed  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  by  Joseph  Naganab  against  Ethan  Allen 
Hitchcock,  Secretary  of  the  Interior.  Complainant  brought 
the  suit  as  a  citizen  of  the  United  States  and  a  member  of  the 
band  and  tribe  of  Chippewa  Indians  of  the  State  of  Minnesota, 
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suing  for  himself  and  other  members  of  the  band  and  tribe. 
The  bill  is  quite  voluminous,  but  in  substance  sets  out  the  al- 
leged right  of  the  Indians  who  had  conveyed  certain  lands  un- 
der the  act  of  Congress  of  January  14, 1889,  to  the  United  States 
to  have  them  administered  for  their  benefit.  The  bill  averred 
that  under  the  act  of  Congress  the  Indians  of  the  State  of  Min- 
nesota had  conveyed  to  the  United  States  upwards  of  3,555,771 
acres  of  land,  constituting  certain  reservations  named,  all  of 
which  lands  and  reservations  were  held  by  the  United  States 
under  conveyances  in  trust  for  the  benefit  of  the  Indians;  that 
the  Secretary  of  the  Interior  had  caused  the  lands  to  be  classi- 
fied as  required  by  the  act,  and  that  approximately  1,500,000 
acres  thereof  were  classified  as  pine  lands,  1,855,000  acres  as 
agricultural  lands — 600,000  acres  of  the  lands,  classified  under 
the  said  act  as  pine  lands,  were  situated  in  certain  reservations, 
to  wit,  Chippewas  of  the  Mississippi,  Leech  Lake,  Cass  Lake 
and  Lake  Winnibigoshish;  that  upon  said  last-mentioned  area, 
there  was  and  is  growing  a  large  amount  of  merchantable  pine 
timber,  reasonably  worth  $10,000,000.  The  value  of  the  lands 
classified  as  agricultural  lands  to  be  sold  under  said  act  for  $1.25 
per  acre  is  $2,318,750.  And  it  is  averred  that  it  is  the  right 
of  the  Chippewa  Indians  to  have  certain  of  the  lands  sold,  the 
proceeds  to  draw  five  per  cent  interest  for  fifty  years,  and  the 
interest  money  to  be  used  for  the  benefit  of  the  Indians  as  pro- 
vided in  the  act,  and  at  the  expiration  of  the  fifty  years  the 
balance  of  the  principal  siun  remaining  to  be  paid  to  the  In- 
dians. 

The  complaint  is  of  the  act  of  Jime  27,  1902,  amendatory  of 
the  act  of  January  14,  1889.  It  is  averred  that  at  the  time  of 
the  passage  of  the  latter  act  there  yet  remained  600,000  acres 
of  pine  lands,  and  200,000  acres  of  agricultural  lands,  which 
ought  to  be  disposed  of  in  pursuance  of  said  trust  in  favor  of  the 
Indians;  that  the  pine  lands  are  worth  upwards  of  $10,000,000, 
and  the  agricultural  lands  $1.25  per  acre;  that  without  the 
consent  of  the  Indians  a  portion  of  the  pine  lands  were  set  oflf 
as  a  forest  reservation,  the  timber  on  this  land  being  of  the 
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value  of  $3,000,000;  that  the  rules  and  regulations  prescribed 
by  the  Secretary  of  the  Interior  for  the  selling  and  removal 
thereof  would  reduce  the  value  of  the  pine  timber  to  an  amount 
exceeding  $1,000,000;  that  the  Secretary  is  about  to  sell  and 
has  advertised  for  sale  the  pine  timber  on  300,000  acres  of  said 
lands;  that  said  act  of  June  27,  1902,  if  carried  out,  will  de- 
prive the  complainant  and  other  Chippewa  Indians  of  the  State 
of  Minnesota  of  their  property  without  compensation  and  with- 
out due  process  of  law,  in  violation  of  the  Constitution  of  the 
United  States.  The  bill  prays  that  the  defendant,  the  Secre- 
tary of  the  Interior,  may  be  temporarily  enjoined  from  any 
further  act  or  acts  in  execution  of  the  act  of  Congress  of  June  27, 
1902;  that  he  be  required  to  execute  the  trust  in  favor  of  the 
Indians,  and  accoimt  to  the  complainant,  as  required  by  the 
act  of  January  14,  1889,  and  for  general  relief. 

The  defendant  demurred  on  three  grounds,  viz.:  1.  That 
there  is  a  defect  of  parties  complainant.  2.  That  the  bill  is 
bad,  in  substance,  in  that  it  does  not  set  out  any  facts  sufficient 
to  entitle  the  complainant  or  the  real  party  in  interest,  the 
Chippewa  Indians  of  Minnesota,  to  the  relief  prayed  for,  or  to 
any  relief.  3.  That  the  court  has  no  jurisdiction  over  the  sub- 
ject matter  of  the  suit.  The  Supreme  Court  of  the  District  of 
Columbia  sustained  the  demurrer  and  dismissed  the  bill.  This 
judgment  was  affirmed  in  the  Court  of  Appeals. 

It  is  apparent  from  the  above  statement  of  the  allegations  of 
the  bill  that  the  defendant  Hitchcock,  Secretary  of  the  Interior, 
has  no  interest  in  this  controversy  and  that  it  is  in  effect  a  suit 
against  the  United  States  to  control  the  disposition  of  the  lands 
and  for  an  accoimt  of  the  proceeds  of  the  sales  of  certain  lands 
conveyed  by  the  Indians  to  the  United  States  under  the  act  of 
January  14,  1889.  Without  considering  whether  the  courts 
would  have  power  to  control  the  action  of  the  Secretary  of  the 
Interior  in  this  matter,  or  whether  the  power  and  authority  so 
to  do  is  purely  political  and  subject  to  the  control  of  Congress 
without  judicial  intervention,  as  was  held  in  the  Court  of  Ap- 
peals, we  are  of  opinion  that  there  is  no  jurisdiction  to  enter- 
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tain  this  case.  In  respect  to  this  question  it  is  on  all  fours 
with  StcUe  of  Oregon  v.  Ethan  Allen  Hitchcock,  Secretary  of 
the  Interior,  and  William  A.  Richards,  Commissioner  of  the 
General  Land  Office,  decided  on  April  23  of  this  term.  202  U.  S. 
60.  That  case  was  distinguished  from  Minnesota  v.  Hitchcock, 
185  U.  S.  373,  relied  on  here  by  the  appellant,  in  the 
fact  that  in  the  Minnesota  case,  the  jurisdiction  to  sue  the 
Secretary  of  the  Interior  was  sustained  because  of  the  consent 
on  the  part  of  the  United  States  to  be  sued  in  respect  to  school 
lands  within  an  Indian  reservation  and  an  acceptance  by  the 
Government  of  full  responsibility  for  the  result  of  the  decision 
so  far  as  the  Indians  were  concerned.  Act  of  March  2,  1901, 
31  Stat.  950.  In  this  case,  as  in  the  Oregon  case,  the  legal 
title  to  all  the  tracts  of  land  in  question  is  still  in  the  Govern- 
ment, and  the  United  States,  the  real  party  in  interest  herein, 
has  not  waived  in  any  manner  its  immunity,  or  consented  to  be 
sued  concerning  the  lands  in  question,  and  there  is  no  act  of 
Congress  in  anjrwise  authorizing  this  action.  Upon  the  author- 
ity of  the  Oregon  case  we  hold  that  there  is  no  jurisdiction  to 
maintain  the  present  suit,  and  the  action  of  the  Court  of  Ap- 
peals of  the  District  of  Columbia,  affirming  the  decree  of  the 
Supreme  Court  of  the  District  dismissing  the  complainant's 
bill,  is 

Affirmed. 
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BUSH  V.  ELLIOTT. 
BUSH  V.  ELLIOTT  CAR  COMPANY. 

ERROR  TO  THE  aRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
NORTHERN  DISTRICT  OF  ALABAMA. 

No0.  245.  246.    Ai«ued  April  24..25.  1906.— Decided  May  21.  1906. 

Where  by  reason  of  the  amount  involved  and  the  diverse  citizenship  exist- 
ing the  bankrupt  might  have  sued  the  defendant  in  the  Circuit  Court  of 
the  United  States,  independently  of  the  bankruptcy  proceedings,  under 
§  23  of  the  act  of  1898  that  right  is  preserved  to  the  trustee,  and  the 
citizenship  of  the  latter  is  wholly  immaterial  to  the  jurisdiction  of  the 
court  in  such  a  case. 

The  facts  are  stated  in  the  opinion. 

Mr,  James  H.  Bed  and  Mr,  George  D.  Lancaster,  with  whom 
was  Mr.  John  P.  Tillman  on  the  brief,  for  plaintiffs  in  error. 

Mr.  Amos  E.  Goodhue  for  defendants  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

These  cases  were  heard  together  and  concern  the  same  ques- 
tion upon  practically  the  same  facts.  They  involve  the  juris- 
diction of  the  Circuit  Court  of  the  United  States  to  entertain 
a  suit  to  recover  upon  an  alleged  cause  of  action  for  moneys 
due  the  bankrupt  at  and  prior  to  the  adjudication  in  bank- 
ruptcy, where  one  of  the  trustees  in  bankruptcy  is  a  citizen  of 
the  same  State  with  the  defendant,  and  the  bankrupt  a  citizen 
of  another  State. 

The  suits  were  brought  by  the  plaintiffs  as  trustees  in  bank- 
ruptcy of  the  Southern  Car  and  Foimdry  Company,  a  corpora- 
tion organized  imder  the  laws  of  New  Jersey  and  a  citizen  of 
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that  State,  against  the  Elliott  Car  Company,  a  corporation  and 
a  citizen  of  the  State  of  Alabama,  and  against  J.  M.  Elliott,  Jr., 
a  citizen  of  the  same  State.  They  were  to  recover  certain  sums 
of  money  alleged  to  have  been  lent  by  the  bankrupt,  for  goods 
sold  and  delivered  to  the  defendants,  and  upon  an  account 
stated  and  for  money  paid  for  them  by  the  bankrupt.  In 
both  cases  motions  to  dismiss  were  filed  upon  the  ground  that 
the  Circuit  Court  of  the  United  States  had  no  jurisdiction  be- 
cause Thomas  G.  Bush,  one  of  the  trustees  in  bankruptcy,  is 
and  was  at  the  time  of  the  beginning  of  the  suit  a  citizen  of  the 
State  of  Alabama,  the  same  State  of  which  the  defendants  were 
citizens,  and  the  defendants  had  not  consented  to  be  sued  in 
the  Circuit  Court  of  the  United  States  in  which  the  action  was 
brought.  The  Circuit  Court  held  that  it  had  no  jurisdiction 
and  dismissed  the  suit. 

The  correctness  of  the  decision  of  the  court  below  depends 
upon  the  construction  of  section  23  of  the  Bankruptcy  Act  of 
1898.  This  section,  entitled  "Jurisdiction  of  the  United 
States  and  State  Courts,"  prior  to  the  amendment  of  Feb- 
ruary 5,  1903,  read  as  follows:  "a.  The  United  States  Circuit 
Courts  shall  have  jurisdiction  of  all  controversies  at  law  and 
in  equity,  as  distinguished  from  proceedings  in  bankruptcy, 
between  trustees  as  such  and  adverse  claimants  concerning  the 
property  acquired  or  claimed  by  the  trustees,  in  the  same 
manner  and  to  the  same  extent  only  as  though  bankruptcy 
proceedings  had  not  been  instituted  and  such  controversies  had 
been  between  the  bankrupts  and  such  adverse  claimants. 
b.  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in 
the  courts  where  the  bankrupt,  whose  estate  is  being  admin- 
istered by  such  trustee,  might  have  brought  or  prosecuted  them 
if  proceedings  in  bankruptcy  had  not  been  instituted,  unless 
by  consent  of  the  proposed  defendant."  By  the  amendment 
of  February  5, 1903,  the  following  words  were  added  to  clause  6: 
"except  suits  for  the  recovery  of  property  under  section  sixty, 
subdivision  6,  and  section  sixty-seven,  subdivision  c."  The 
excepted  suits,  for  the  recovery  of  property,  covered  by  the 
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amendment  of  1903,  pertain  to  actions  to  recover  property 
conveyed  by  the  bankrupt  in  fraud  of  the  act,  and  do  not  con- 
cern actions  of  the  character  of  those  now  under  consideration. 

Both  sides  cite  and  rely  upon  the  case  of  Bardes  v.  Hawarden 
Bank,  178  U.  S.  524,  in  which  case  it  was  held  that  a  District 
Court  of  the  United  States  had  no  jurisdiction  of  an  action 
brought  by  the  trustee  to  set  aside  an  alleged  fraudulent  trans- 
fer made  by  the  bankrupt  within  four  months  before  the  pro- 
ceedings in  bankruptcy.  That  case  pertained  to  an  action  to 
set  aside  a  fraudulent  conveyance  of  property  which  had  not 
come  into  the  control  of  the  bankruptcy  court.  In  later  cases 
it  hajs  been  held  that  the  decision  did  not  extend  to  cases 
wherein  the  bankrupt  court  had  acquired  jurisdiction  over  the 
subject  matter  of  the  property  as  that  of  the  bankrupt,  as  to 
which  the  bankrupt  courts  have  been  held  to  have  jurisdiction 
under  the  power  conferred  in  subdivision  seven,  section  two, 
of  the  act.  White  v.  ScMoerb,  178  U.  S.  542;  Bryan  v.  Bum- 
heimeTj  181  U.  S.  188,  in  which  case  the  opinion  was  given  by 
Mr.  Justice  Gray,  who  also  delivered  the  opinion  in  the  Bardes 
case,  and  Whitney  v.  Wenmanf  198  U.  S.  539. 

While  the  Bardes  cas6  involved  only  the  jurisdiction  of  the 
District  Court,  we  think  the  principles  announced  in  the  opin- 
ion of  Mr.  Justice  Gray  in  that  case,  when  applied  to  the  one 
now  under  consideration,  are  decisive  in  favor  of  the  juris- 
diction of  the  Circuit  Court  to  entertain  these  suits.  The 
elaborate  consideration  of  the  history  of  section  23  of  the 
present  Bankruptcy  Act,  given  in  the  Bardes  case,  renders  it 
unnecessary  to  do  more  than  epitomize  from  the  opinion  so 
much  thereof  as  is  necessary  to  an  understanding  of  the  ques- 
tion now  made  as  to  the  jurisdiction  of  the  Circuit  Court. 

The  Bankruptcy  Act  of  1898,  in  respect  to  the  matters  now 
imder  consideration,  was  a  radical  departure  from  the  act  of 
1867,  in  the  evident  purpose  of  Congress  to  limit  the  jurisdic- 
tion of  the  United  States  courts  in  respect  to  controversies 
which  did  not  come  simply  within  the  jurisdiction  of  the 
Federal  courts  as  bankruptcy  courts,  and  to  preserve,  to  a 
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greater  extent  than  the  former  act,  the  jurisdiction  of  the 
state  courts  over  actions  which  were  not  distinctly  matters 
and  proceedings  in  bankruptcy.  Under  the  act  of  1867  the 
jurisdiction  of  District  and  CSrcuit  Courts  of  the  United  States 
was  concurrent  with  the  state  courts  of  suits  in  law  or  in  equity 
brought  by  or  against  the  assignee  in  reference  to  property  of 
the  bankrupt  or  to  claims  alleged  to  be  due  from  or  to  him. 
Lathrop  v.  Drake,  91  U.  S.  516;  Bardes  v.  Havxirden  Bank, 
178  U.  S.  531,  532.  The  intention  of  Congress  to  prevent  ac- 
tions not  strictly  proceedings  in  bankruptcy  from  coming 
within  the  jurisdiction  of  the  United  States  courts,  except  in 
certain  cases,  was  enacted  into  law  in  the  section  of  the  statute 
now  imder  consideration.  Of  clause  a,  Mr.  Justice  Gray, 
speaking  for  the  court  in  the  Bardes  case,  said: 

"The  first  clause  provides  that  'the  United  States  Circuit 
Courts  shall  have  jurisdiction  of  all  controversies  at  la^  and 
in  equity,  as  distinguished  from  proceedings  in  bankruptcy' 
(thus  clearly  recognizing  the  essential  difference  between  pro- 
ceedings in  bankruptcy,  on  the  one  hand,  and  suits  at  law  or 
in  equity  on  the  other),  'between  trustees  as  such  and  adverse 
claimants,  concerning  the  property  acquired  or  claimed  by 
the  trustees,'  restricting  jurisdiction,  however,  by  the  further 
words,  'in  the  same  manner  and  to  the  same  extent  only  as 
though  bankruptcy  proceedings  had  not  been  instituted  and 
such  controversies  had  been  between  the  bankrupt  and  such 
adverse  claimants.'  This  clause,  while  relating  to  the  Circuit 
Courts  only,  and  not  to  the  District  Courts  of  the  United 
States,  indicates  the  intention  of  Congress  that  the  ascertain- 
ment, as  between  the  trustee  in  bankruptcy  and  a  stranger 
to  the  bankruptcy  proceedings,  of  the  question  whether  certain 
property  claimed  by  the  trustee  does  or  does  not  form  part  of 
the  estate  to  be  administered  in  bankruptcy,  shall  not  be 
brought  within  the  jurisdiction  of  the  national  courts  solely 
because  the  rights  of  the  bankrupt  and  of  his  creditors  have 
been  transferred  to  the  trustee  in  bankruptcy." 

Clause  a  thus  construed  gives  jurisdiction  to  such  a  con- 
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troversy  as  the  present  one,  for  the  jurisdiction  is  not  at- 
tempted to  be  enlarged  because  of  a  title  in  the  trustee  derived 
under  the  bankruptcy  proceedings,  which  it  was  the  purpose 
of  this  clause  to  prevent.  Loveland  on  Bankruptcy,  2d  ed., 
105. 

The  suit  concerns  the  right  to  recover  a  money  debt  which 
is  property,  Pirie  v.  Chicago  Tide  and  Trust  Co,,  182  U.  S. 
438,  and,  in  the  sense  of  the  law,  is  with  an  adverse  claimant 
"concerning  property  acquired  or  claimed  by  the  trustee," 
and  is  a  controversy  of  which  the  Circuit  Court  had  jurisdic- 
tion, as  between  the  bankrupt  and  the  claimant,  but  for  the 
bankruptcy  proceedings. 

The  act  of  1841  (sec.  8  )  gave  the  Circuit  Court  concurrent 
jurisdiction  with  the  District  Court  of  suits  at  law  and  in 
equity  "which  may  and  shall  be  brought  by  the  assignee 
against  any  person  or  persons  claiming  an  adverse  interest,  or 
by  such  persons  against  such  assignees  touching  any  property 
or  rights  of  property  of  the  bankrupt,  transferable  to  or  vested 
in  such  assignee."  It  was  held  that  the  Circuit  Court  had 
jurisdiction  to  recover  a  debt  due  the  bankrupt  at  the  suit  of 
the  assignee,  and  that  the  debtor  was  a  party  claiming  an  ad- 
verse interest  within  the  Sense  of  the  act.  Mitchell  v.  Great 
Works  Milling  Company j  2  Story,  648;  Pritchard  v.  CharuUerj 
2  Curtis,  488.  While  the  phraseology  of  the  present  act  is 
somewhat  different,  its  provisions  come  to  practically  the  same 
thing  in  this  respect. 

Of  clause  6,  in  the  Bardes  case,  it  was  said: 

"But  the  second  clause  applied  both  to  the  District  Courts 
and  to  the  Circuit  Courts  of  the  United  States,  as  well  as  to 
the  state  courts.  This  appears,  not  only  by  the  clear  words 
of  the  title  of  the  section,  but  also  by  the  use,  in  this  clause, 
of  the  general  words  '  the  courts,'  as  contrasted  with  the  specific 
words  'the  United  States  Circuit  Courts,'  in  the  first  and  in 
the  third  clauses. 

"The  second  clause  positively  directs  that  'suits  by  the 
trustee  shall  only  be  brought  or  prosecuted  in  the  courts  where 
VOL.  ecu— 31 
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the  bankrupt,  whose  estate  is  being  administered  by  such 
trustee,  might  have  brought  or  prosecuted  them  if  proceed- 
ings in  bankruptcy  had  not  been  instituted,  imless  by  con- 
sent of  the  proposed  defendant.' 

"Had  there  been  no  bankruptcy  proceedings,  the  bankrupt 
might  have  brought  suit  in  any  state  court  of  competent  juris- 
diction; or,  if  there  was  a  sufficient  jurisdictional  amount,  and 
the  requisite  diversity  of  citizenship  existed,  or  the  case  arose 
imder  the  Constitution,  laws,  or  treaties  of  the  United  States, 
he  could  have  brought  suit  in  the  Circuit  Court  of  the  United 
States.  Act  of  August  13,  1888,  c.  866;  25  Stat.  434.  He 
could  not  have  sued  in  a  District  Court  of  the  United  States, 
because  such  a  court  has  no  jurisdiction  of  §uits  at  law  or  in 
equity  between  private  parties,  except  where,  by  special  pro- 
vision of  an  act  of  Congress,  a  District  Court  has  the  powers 
of  a  Circuit  Court,  or  is  given  jurisdiction  of  a  particular  class 
of  civil  suits.'' 

And  after  pointing  out  that  the  Bankruptcy  Act  of  1898 
did  not  intend  to  confer  the  jurisdiction  given  under  the  former 
bankruptcy  acts,  the  opinion  continues: 

"Congress,  by  the  second  clause  of  section  23  of  the  present 
bankrupt  act,  appears  to  this  court  to  have  clearly  manifested 
its  intention  that  controversies,  not  strictly  or  properly  part 
of  the  proceedings  in  bankruptcy,  but  independent  suits 
brought  by  the  trustee  in  bankruptcy  to  assert  a  title  to  money 
or  property  as  assets  of  the  bankrupt  against  strangers  to 
those  proceedings,  should  not  come  within  the  jurisdiction 
of  the  District  Courts  of  the  United  States,  '  unless  by  consent 
of  the  proposed  defendant,'  of  which  there  is  no  pretence  in 
this  case." 

Applying  the  principles  thus  announced,  remembering  that 
we  are  deaUng  with  sai  action  which  might  have  been  brought 
by  the  bankrupt,  but  for  the  bankruptcy  proceedings,  in  a 
Circuit  Court  of  the  United  States,  we  think  it  is  apparent 
that  this  action  comes  within  the  provisions  of  section  23  of 
the  act  of  1898.    The  effect  of  clause  a,  as  pointed  out  by 
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Mr.  Justice  Gray,  is  to  prevent  the  jurisdiction  of  the  United 
States  Circuit  Court  from  attaching,  because  of  the  appoint- 
ment of  a  trustee  in  bankruptcy.  In  other  words,  the  juris- 
diction of  the  United  States  courts  was  not  to  be  extended, 
as  had  been  done  imder  the  former  acts,  because  of  the  institu- 
tion of  the  proceedings  in  bankruptcy.  Under  clause  b  the 
jurisdiction  of  all  courts  is  affected,  and  this  clause  pertains 
to  suit»bi^gun  by  the  trustee,  and  he  is  not  (prior  to  the  amend- 
ment of  February  5,  1903)  permitted  to  prosecute  suits  unless 
by  the  consent  of  the  defendant,  except  where  the  bankrupt 
might  have  brought  or  prosecuted  them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted.  That  is,  while  the  jurisdic- 
of  the  courts  was  not  to  be  extended  because  of  the  bank- 
ruptcy proceedings  or  the  citizenship  of  the  trustee,  it  was 
preserved  to  the  trustee,  in  the  jurisdiction  where  the  bank- 
rupt might  have  brought  or  prosecuted  the  suit  but  for  the 
bankruptcy  proceedings.  While  this  section  preserves  the 
jurisdiction  of  the  United  States  Circuit  Courts  ovei*  cases 
coming  within  clause  a,  in  clause  b  the  right  of  suit  by  the 
trustee  is  limited  to  courts  wherein  the  bankrupt  might  have 
brought  or  prosecuted  the  action  had  the  bankruptcy  proceed- 
ings not  been  instituted. 

The  case  of  Spencer  v.  Duplan  SUk  Company,  191  U.  S.  526, 
relied  upon  by  the  counsel  for  defendant  in  error,  does  not 
militate  against  this  construction.  In  that  case  the  question 
was  as  to  the  right  to  appeal  directly  to  this  court  where  an 
action  had  been  begun  in  the  state  court  by  the  trustee  and 
was  removed,  on  the  ground  of  diverse  citizenship,  to  the  Fed- 
eral court.  It  was  held  that  the  jurisdiction  of  the  Circuit 
Court  was  acquired  because  of  diverse  citizenship  and  not 
linder  section  23  of  the  Bankruptcy  Act,  and  consequently  the 
judgment  was  final  in  the  Circuit  Court  of  Appeals.  The  same 
principle  was  recognized  in  Cochran  v.  Montgomery  County , 
199  U.  S.  260,  decided  at  this  term. 

The  action  in  the  present  case  was  to  recover  a  sum  of  money 
alleged  to  have  been  due,  prior  to  the  bankruptcy  proceedings, 
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to  the  Southern  Car  and  Foundry  Company,  which  was  a 
citizen  of  the  State  of  New  Jersey.  The  amoiuit  involved  and 
the  diverse  citizenship  of  the  parties  were  such  that  the  car 
company  might  have  sued  the  defendant,  a  citizen  of  the 
State  of  Alabama,  in  the  Circuit  Court  of  the  United  States 
independently  of  the  bankruptcy  proceedings.  We  think, 
by  the  terms  of  this  section,  it  was  intended  to  preserve  this 
right  to  the  trustee  in  bankruptcy,  and  that  the  citizenship  of 
the  trustee  is  wholly  inunaterial  to  the  jurisdiction  of  such  a 
case. 

The  Circuit  Court  erred  in  reaching  the  contrary  conclusion, 
and  its  judgment  is 

Reversed. 


LINCOLN  V.  UNITED  STATES. 

WARNER,  BARNES  AND  COMPANY,  LIMITED,  v. 
UNITED  STATES. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK.  APPEAL  FROM  THE 
COURT  OF  CLAIMS. 

Noe.  149, 466.    Argued  March  3, 1906;  decided  April  3, 1006;  Petitions  for  rehearing  al- 
lowed May  29, 1906;  Keargned  January  18, 19, 1906.— Decided  on  reargument  May  28, 1906. 

Lincoln  v.  United  States^  197  U.  S.  419,  reaffirmed,  after  rehearing,  to  the 
effect  that  the  Executive  order  of  July  12,  1898,  directing  that  upon  the 
occupation  of  ports  and  places  in  the  Philippine  Islands  by  the  forces 
of  the  United  States  duties  should  be  levied  and  collected  as  a  military 
contribution,  was  a  regulation  for  and  during  the  war  with  Spain,  referred 
to  as  definitely  as  though  it  had  been  named,  and  the  right  to  levy  duties 
thereunder  on  goods  brought  from  the  United  States  ceased  on  the 
exchange  of  ratifications  of  the  treaty  of  peace;  that  after  title  to  the 
Philippine  Islands  passed  by  the  exchange  of  ratifications  on  April  11, 
1899,  there  was  nothing  in  the  Philippine  Insurrection  of  sufficient  gravity 
to  give  to  those  islands  the  character  of  foreign  countries  within  the 
meaning  of  a  tariff  act;  that  the  ratification  of  Executive  action,  and  of 
authorities  under  the  Executive  order  of  July  12,  1898,  contained  in  the 
act  of  July  1, 1902,  32  Stat.  691,  was  confined  to  actions  taken  in  accord- 
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ance  with  its  provisions;  and  that  the  exaction  of  duties  on  goods  brought 
from  the  United  States  after  April  11, 1899,  was  not  in  accordance  with 
those  provisions  and  was  not  ratified. 
A  ratification  by  act  of  Congress  will  not  be  extended  to  cover  what  was 
not,  in  the  judgment  of  the  courts,  intended  to  be  covered,  because  other- 
wise the  ratification  would  be  meaningless  or  unnecessary.  Congress 
out  of  abundant  caution  may  ratify,  and  at  times  has  ratified,  that  which 
was  subsequently  found  not  to  have  needed  ratification. 

The  facts  are  stated  in  the  opinion. 

Mr,  Paul  Fuller,  Mr.  Frederic  R.  Coudert  and  Mr.  John  G. 
Carlisle,  with  whom  Mr.  Henry  M.  Ward  was  on  the  brief, 
for  plaintiffs  in  error  and  appellant:  * 

The  moneys  exacted  from  the  plaintiffs  in  error  and  ap- 
pellants were  unlawfully  exacted  and  consequently  are  still 
their  property.  No  change  of  title  is  operated  by  illegal 
seizure.  That  point  is  not  open  to  reargument.  Warner, 
Barnes  &  Co.  v.  United  Stales,  197  U.  S.  419;  D&rr  v.  United 
States,  195  U.  S.  138;  Rassmussen  v.  United  States,  197  U.  S. 
516;  Czamikow  v.  BidweU,  191  U.  S.  559;  De  Lima  v.  BidweU, 
182  U.  S.  1,  199,  200. 

The  only  question  subject  to  rehearing  is  the  effect  of  the 
act  of  Ciongress  of  July  1,  1902,  upon  the  illegal  seizure  of  the 
moneys  of  complainants  and  whether  their  ownership  of  the 
moneys  was  divested  by  the  operation  of  said  act. 

Congress  had  no  power  to  divest  the  complainants  of  their 
ownership  of  the  moneys  or  deprive  them  of  their  property. 
Constitution,  Fifth  Amendment;  United  States  v.  Lee,  106 
U.  S.  218,  219.  Nor  could  any  ratification  of  an  illegal  act 
operate  a  change  of  title,  nor  divest  complainants  of  their 
vested  right  to  recover  the  moneys  unlawfully  exacted.  De 
Lima  v.  BidweU,  182  U.  S.  199,  200;  AUer's  Appeal,  67 
Pa.  St.  433;  Donovan  v.  Pitcher,  53  Alabama,  634;  PdaireVs 
Appeal,  67  Pa.  St.  341;  Norman  v.  Heist,  5  W.  &  S.  171. 

*  There  was  also  a  separate  brief  filed  by  Mr.  Hilary  A .  Herbert  and  Mr. 
Benj,  Micou  in  behalf  of  certain  claimants  having  interests  similajr  to  those 
of  appellants. 
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Apart  from  the  right  of  the  complainants  to  protect  their 
ownership  of  the  moneys  as  against  the  United  States  and  to 
bring  suit  for  recovery, — complainants  had  a  right  of  recovery 
against  the  officer  or  agent  who  made  the  illegal  exaction. 
Such  was  the  recovery  in  De  Lima  v.  Bidioell,  supra.  This 
right  of  recovery  or  right  of  action  against  the  official  who 
makes  the  exaction  or  commits  the  trespass  is  recognized  in 
a  long  line  of  cases.  Little  v.  Barreme,  2  Cranch,  170;  Meigs 
V.  McClung^s  Lessee,  9  Cranch,  11;  Osbom  v.  Bank  of  U.  S., 
9  Wheat.  738;  Grisar  v.  McDowell,  6  Wall.  363;  Bates  v. 
Clmk,  95  U.  S.  204;  United  States  v.  Lee,  106  U.  S.  196;  Vir- 
ginia  Coupon  Cases,  114  U.  S.  270;  In  re  Ayers,  123  U.  S.  443; 
McGahey  v.  Virginia,  135  U.  S.  662;  Belknap  v.  SchUd,  161 
U.  S.  10. 

Such  a  right  of  action  constitutes  property  in  the  same  sense 
as  tangible  things  and  is  equally  entitled  to  protection  against 
arbitrary  interference  or  legislative  impairment;  even  to  the 
extent  that  the  denial  of  a  remedy  or  imposition  of  new  con- 
ditions or  restrictions  upon  its  exercise  is  such  an  interference. 
Cooley,  Const.  Lim.,  6th  ed.,  443;  Sutherland,  Stat.  Const. 
§§  164,  206;  Steamship  Co,  v.  Jolijfe,  2  Wall.  450,  457,  458; 
Angle  v.  Chicago,  St,  P,  &c,  Ry,,  151  U.  S.  1,  19;  Branson  v. 
Kinzie,  1  How.  311,  317;  Bamiiz  v.  Beverly,  163  U.  S.  118, 
and  cases  there  collated;  Auffmordt  v.  Rasin,  102  U.  S.  622; 
Hubbard  v.  Brainard,  35  Connecticut,  563. 

The  limitation  upon  the  right  to  pass  retrospective  or  retro- 
active legislation  is  that  it  must  not  interfere  with  vested 
rights.  Fleckner  v.  Bank  of  U,  S,,  8  Wheat.  338,  363;  Society 
V.  Wheeler,  22  Fed.  Cas.  767  (per  Story,  J.),  approved  in 
Sturgis  v.  Carter,  114  U.  S.  519. 

All  of  the  cases  in  the  books  vaUdating  assessments  or 
municipal  bond  issues  have  reference  solely  to  the  methods  of 
action  employed  and  relate  to  statutes  curative  only  of  de- 
fects in  the  procedure  by  which  an  undoubted  power  has  been 
exercised.  Such  is  the  case  of  Mattingly  v.  District  of  Column 
bia,  97  U.  S.  687,  and  the  many  kindred  cases.    No  cases  can 
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be  found  in  this  court  where  the  fundamental  absence  of  power 
to  do  an  act  sought  to  be  supplied  by  subsequent  legislation 
has  been  upheld. 

The  distinction  is  well  pointed  out  in  Lennon  v.  The  Mayor, 
53  N.  Y.  367,  and  in  CramweU  v.  Maclean,  123  N.  Y.  474  (per 
Peckham,  J.). 

The  constitutional  guarantees  against  protection  are  as  ap- 
plicable to  personal  property  as  to  realty.  Relief  against 
interference  with  such  property  can  be  had  against  the  United 
States  as  well  as  against  individuals.  O^om  v.  Bank  of  U.  S., 
91  U.  S.  474;  United  Stales  v.  Klein,  13  Wall.  128;  United 
States  V.  State  Bank,  96  U.  S.  30. 

Congress  cannot  ratify  an  invaUd  act  unless  at  the  time  of 
ratification  it  could  itself  lawfully  do  the  act  wluch  it  assumes 
to  ratify.  Unless  Congress  could  in  July,  1902,  have  legally 
imposed  customs  duties  upon  importations  theretofore  made 
into  the  Philippines,  it  could  not,  under  guise  of  ratification, 
accomplish  an  identical  result.  Grenada  Co.  Supervisors  v. 
Brogdm,  112  U.  S.  271;  Norton  v.  Shelby  County,  118  U.  S. 
457;  Kimball  v.  Rosedale,  42  Wisconsin,  413^ 

The  power  of  Congress  is  limited  in  the  levying  of  duties  to 
a  tax  upon  the  importation  of  merchandise;  if  merchandise 
has  been  imported  in  accordance  with  existing  law,  free  from 
duty,  and  is  mingled  with  the  property  of  the  country.  Con- 
gress has  no  authority  to  levy  duties  upon  it.  Complainants' 
merchandise  was  imported  free  of  duty  in  accordance  with  the 
law  at  the  time  of  its  importation  and  Congress  cannot  by  a 
retroactive  law  sanction  the  imposition  of  the  duty  upon  goods 
not  subject  to  it  at  the  time  of  their  importation. 

The  act  of  July  1,  1902,  does  not  disclose  any  intention  to 
legalize  the  collection  of  duties  which  this  court  had  decided 
to  have  been  unlawfully  exacted.  Duties  are  never  imposed 
upon  vague  or  doubtful  interpretations;  the  requirement  of 
a  tax  law  is  that  any  intention  to  impose  a  burden  upon  the 
citizen  must  be  expressed  in  clear  and  unambiguous  language. 
Hartranft  v.  Wiegmann,  121  U.  S.  609;  Am.  N.  &  T.  Co.  v. 
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Worthington,  141  U.  S.  468.  There  is  no  such  intention  ex- 
pressed in  clear  language;  if  such  was  the  purpose  of  Congress 
it  could  have  been  expressed  in  language  of  the  utmost  sim- 
plicity.  Under  the  decisions  quoted  such  an  intention  cannot 
be  inferred. 

Such  an  inference  would  assume  that  the  Government  is 
unwilling  to  fulfill  its  obligations,  pay  its  debts  and  do  justice 
to  the  citizen.  This  is  a  supposition  that  cannot  be  indulged 
in.  Gibbons  v.  United  States,  8  Wall.  274.  It  is  as  much  the 
duty  of  the  Government  as  of  individuals  to  fulfil  its  obliga- 
tions and  no  assumption  can  be  indulged  in  that  the  United 
States  intended  to  deprive  the  citizen  of  his  property  without 
compensation.  United  States  v.  Klein,  13  Wall.  144;  Meigs 
V.  McClung^s  Lessee,  9  Cranch,  11 ;  United  Stales  v.  StaJte  Bank, 
96  U.  S.  30. 

A  contrary  intent  is  shown  in  cotemporary  acts  of  Congress 
authorizing  the  refunding  to  citizens  of  duties  unadvisedly 
collected.  Act  of  April  29,  1902,  32  Stat.  176;  act  of  March  3, 
1903,  32  Stat.  1224;  act  of  March  3,  1905,  33  Stat.  1013.  It 
may  rightfully  be  presumed  that  the  legislature  never  intends 
to  interfere  with  the  action  of  the  courts.  Angle  v.  Chicago 
&  St.  P.  Ry,,  151  U.  S.  20.  To  mfer  such  an  intention  would 
assume  that  Congress  intended  to  ignore  the  prohibitions  of 
the  Fifth  Amendment  and  such  a  presumption  will  never  be 
assumed.  Supervisors  v.  Brogden,  112  U.  S.  269,  and  cases 
collated  in  Hawaii  v.  Mankichi,  190  U.  S.  214. 

The  act  of  July  1,  1902,  §  5,  extends  to  the  Philippines  the 
constitutional  guarantees  for  the  protection  of  property  which 
is  inconsistent  with  the  intention  attributed  to  the  act  of  de- 
priving citizens  of  property  without  a  hearing.  The  act  only 
purports  to  ratify  the  action  of  the  President  as  set  forth  in 
the  order  of  July  12,  1898,  and  the  action  of  the  authorities 
"taken  in  accordance  with  the  provisions  of  said  order."  It 
has  already  been  held  that  the  order  was  only  intended  to 
enforce  the  payment  of  duties  on  goods  from  foreign  countries 
and  that  it  ceased  to  apply  to  the  Philippines,  when  the  Philip- 
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pines  ceased  to  be  foreign.  Dooley  v.  United  States,  182  U.  S. 
235;  Lincoln  v.  United  States,  197  U.  S.  428. 

The  act  did  not  ratify  nor  assume  to  ratify  acts  done  beyond 
the  sanction  of  the  order  or  under  misinterpretations  of  the 
order.  The  authorities  misinterpreted  the  order  in  applying 
it  to  the  Philippines,  after  the  Philippines  had  ceased  to  be 
foreign  as  held  in  the  Fourteen  Diamond  Rings,  183  U.  S.  176. 

What  the  act  of  July  1,  1902,  probably  intended  to  ratify 
and  did  ratify  was  the  action  of  the  President  in  appl)dng  the 
order  and  in  enforcing  certain  additional  or  amendatory  orders 
after  the  ratification  of  the  treaty  of  peace,  such  as  applying 
a  tariff  between  the  Philippines  and  foreign  countries,  different 
from  the  congressional  tariff  applicable  to  the  United  States, 
contrary  to  the  rulings  of  this  court  in  Cross  v.  Harrison,  16 
How.  164.  Dooley  v.  United  States,  182  U.  S.  222;  De  Lima 
V.  Bidwell,  182  U.  S.  184.  And  the  further  assumption  of  au- 
thority by  the  President  in  adding  articles  to  the  dutiable 
list  (Tariff  Circular  No.  53,  War  Department,  17  Apr.,  1899), 
in  constituting  the  Philippines  and  the  Island  of  Guam  into 
a  collection  district,  creating  ports  of  entry  and  directing  the 
appointment  of  collectors,  auditors,  etc.  Tariff  Circular 
No.  65,  War  Department,  5th  May,  1899;  Circular  No.  20, 
Division  of  Custom  and  Insular  Affairs,  8  May,  1899. 

The  exercise  of  these  powers  in  time  of  peace  were  of  ques- 
tionable validity  and  a  proper  subject  for  concessional  ratifi- 
cation. 

The  Attorney  General  and  The  Solicitor  General  for  the  United 
States: 

The  failure  of  Congress  at  the  outset  to  enact  as  to  the 
PhiUppine  tariff  specifically  as  soon  as  the  treaty  of  Decem- 
ber 8,  1898,  was  ratified,  must  be  taken,  we  think,  to  mean 
that  Congress  also  supposed  that  the  war  power  of  the  President 
was  ample  and  extended  to  the  new  armed  conflict.  The 
legislature  not  disapproving,  its  silence  signified  assent  and 
acquiescence.    Apart  from  formal  recorded  proceedings,  com- 
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mittee  action,  the  taking  of  testimony,  etc.,  it  must  be  con- 
clusively presumed  that  Congress  was  fully  informed  at  all 
stages  and  knew  exactly  what  was  taking  place  and  being  done 
both  in  the  military  campaigns  and  in  civil  administration. 
The  formal  and  concrete  action  of  Congress  during  the  insur- 
rectionary period  up  to  the  enactment  of  the  Spooner  amend- 
ment was  logically  confined  to  providing  men  and  munitions. 
This  was  necessary  for  Congress  to  do,  and  this  is  all  that  was 
necessary  for  it  to  do  consistently  with  the  idea  of  its  tacit 
assumption  of  the  extent  of  the  executive  power  and  its  tacit 
agreement  in  the  propriety  of  the  excutive  acts.  Plainly  no 
unfavorable  inference  can  be  drawn  from  this  essential  "legis- 
lation of  the  purse,*'  as  containing  in  the  affirmative  grant  a 
sort  of  negative  pregnant ;  this  is  not  a  prohibition  on  the  Presi- 
dent or  any  dissent  whatever  from  the  civil  and  military 
programme  of  his  administration. 

Then  came  the  Spooner  amendment  in  March,  1901,  and 
whatever  else  may  be  pertinent  to  say  about  it,  this  much  is. 
certain — that  it  followed  by  substantial  reproduction  of  lan- 
guage the  precedent  of  the  Louisiana  case  (act  of  October  31, 
1803;  2  Stat.  245);  that  there  could  not  well  be  a  broader 
grant  of  power  giving  the  President  all  possible  authority  to 
cover  every  phase  of  the  Philippine  emergencies  and  neces- 
sities, and  that  the  general  intention  of  Congress  at  that  point 
to  approve  comprehensively  what  the  President  had  previ- 
ously done,  and  to  authorize  him  comprehensively  to  act  thus 
in  future,  appears  too  plainly  for  any  discussion. 

The  act  of  Marqh  8,  1902,  was  the  adoption  by  Congress 
itself,  as  its  own  tariflf  law  for  the  Philippines,  of  the  existing 
provisional  tariff,  without  any  change,  and  specifying  that  it 
appUed  to  merchandise  entering  the  Philippines  from  the 
United  States.  This  statute  altogether  disposed  for  the  future 
of  the  question  of  the  validity  of  the  taxation,  and  of  course 
falls  completely  within  the  ruling  of  the  insular  cases  respect- 
ing the  constitutionality  of  the  analogous  law  for  Porto  Rico 
— the  Foraker  Act.    No  reasonable  mind  could  doubt  that  the 
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fair  and  natural  inference  from  this  act  is  that  Congress  had 
followed  the  proceedings  in  the  tariff  field  respecting  the  Philip- 
pines and  approved  what  had  been  done,  although  so  far  with- 
out specific  ratification  as  to  the  past.  In  other  words,  this 
act  throws  Ught  on  the  real  intendment  of  Congress  in  the 
ratifying  act  of  the  following  July. 

It  is  certainly  difficult  to  a  plain  apprehension  approaching 
the  confirming  act  of  July  1,  1902,  and  reading  the  language 
in  the  light  of  the  previous  facts  which  we  have  briefly  set 
forth,  to  conceive  that  Congress  did  not  mean  to  foreclose  this 
subject  when  it  approved,  ratified,  and  confirmed  the  action 
of  the  President  as  set  forth  in  his  order  of  July  12,  1898, 
together  with  the  subsequent  amendments  of  said  order,  and 
approved  the  action  of  the  authorities  of  the  government  of 
the  Philippine  Islands  taken  in  accordance  with  the  provisions 
of  said  order  and  subsequent  amendments. 

With  deference,  it  seems  like  ignoring  the  plain  meaning  and 
searching  for  hidden  significance  and  distinctions  which  were 
not  at  all  in  the  mind  of  Congress  and  do  not  really  exist,  to 
say  that  the  statute  was  meant  to  ratify  the  President's  action 
only  so  far  as  taken  by  virtue  of  his  undoubted  authority  as 
Commander  in  Chief,  and  approved  only  those  proceedings 
and  doings  of  his  subordinate  officers  which  were  in  unques- 
tioned accordance  with  the  provisions  of  the  order;  that  is, 
as  applicable  only  before  April  11,  1899;  because  all  tho^e  ac- 
tions of  the  Executive  (prior  to  April  11,  1899)  were  unques- 
tionably valid  without  ratification  by  Congress  under  es- 
tablished principles  of  public  law. 

Long  before  the  act  was  passed  this  court  said  when  it 
decided  in  Dooley  v.  United  States,  182  U.  S.  222,  that  the 
executive  action,  imposing  duties  upon  goods  imported  into 
Porto  Rico  up  to  the  date  of  ratification  of  the  treaty  of  peace 
was  entirely  valid. 

The  language  used  has  this  full  force  and  significance 
and  it  is  impos^ble  to  restrain  and  confine  it  to  the  time, 
and  the  executive  action,   before   April  11,  1899,  unless  the 
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words  of  the  statute  are  wrested  from  their  obvious  and  natural 
import. 

Congress  could  have  authorized  the  imposition  of  duties  in 
advance,  and  therefore  could  ratify  afterwards.  There  was  no 
illegal  delegation  of  legislative  power  or  approval  tantamount 
to  attempted  illegal  delegation  by  relation  back.  The  Presi- 
dent's tariff  order  was  a  military  decree,  operating  with  the 
compulsion  of  a  command  upon  all  subordinate  officers.  It  is 
misleading  to  treat  it  as  legislation.  But  in  either  aspect,  as 
military  mandate  or  law,  it  was  valid  in  origin.  DooJey  v. 
United  States,  182  U.  S.  222,  230. 

When  its  constitutional  authority  expired  on  April  11,  1899, 
the  Executive  was  acting,  not  legislating,  believing  the  action 
authorized;  it  was  proceeding  de  facto.  There  was  no  lega- 
tion or  revival  of  legislation.  The  subsequent  amendments  to 
the  order  were  administrative  directions  to  miUtary  officers 
and  were  believed  to  rest  on  the  war  power.  When  Congress 
approved,  it  did  not  seek  to  revitalize  a  legislative  power  or 
validate  nunc  pro  tunc  an  unconstitutional  exercise  of  such 
power.  It  simply  confirmed  the  acts  done  and  adopted  the 
effects  of  the  previous  originating  legislative  cause,  which  was 
efficacious  de  facto,  although  its  legal  validity  had  expired.  It 
was  efficacious  de  fcuio  because  the  acts  were  done  in  point 
of  fact. 

Clearly,  Congress  could  have  authorized  in  advance.  On 
April  11,  1899,  it  could  have  passed  the  Philippine  tariff  act 
which  it  passed  March  8,  1902.  Dovmes  v.  Bidwell,  182  U.  S. 
244.  On  April  11,  1899,  it  could  have  authorized  the  Presi- 
dent to  proceed  as  he  did,  to  continue  the  operation  of  the 
tariff  order  which  he  had  already  imposed  and  under  which, 
in  fact,  he  steadily  collected  duties.  That  is  to  say,  on  April  11, 
1899,  Congress  could  have  adopted  the  Spooner  amendment 
of  March  2,  1901,  which  the  court  fully  recognizes  as  a  con- 
stitutional delegation  of  power  to  the  President  and  his  sub- 
ordinate executive  agencies,  resting  on  the  authority  of  Con- 
gress to  ''make  all  needful  rules  and  regulations  respecting 
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the  territory  .  .  .  belonging  to  the  United  States."  Dorr 
V.  UnUed  States,  195  U.  S.  138,  143,  153. 

This  case  does  not  involve  the  consequence  that  Congress 
must  be  able  to  lay  a  retrospective  tax,  that  is,  impose  duties 
now  on  a  transaction  of,  say,  five  years  ago.  But  if  such  a 
tax  were  equal  and  uniform,  what  is  to  prevent?  Congress 
perhaps  is  not  likely  so  to  tax;  it  might  be  unwise  or  even 
unjust,  but  it  would  be  constitutionally  valid.  There  is  no 
precise  authority,  but  this  is  manifestly  the  tendency  and 
effect  of  Siockdale  v.  Insurance  Companies y  20  Wall.  323. 

As  to  the  notion  of  vested  rights.  This  case  does  not  fall 
within  that  exception,  either,  as  preventing  subsequent  ratifi- 
cation by  Congress. 

On  the  general  doctrines  about  ratification  we  cite  the 
following  authorities  additional  to  those  cited  on  the  original 
hearing.  Stale  v.  Squires,  26  Iowa,  340;  Grogan  v.  San  Fran- 
cisco, 18  California,  590;  McCauley  v.  Brooks,  16  California, 
1,  27;  McCracken  v.  San  Francisco,  16  California,  591;  Brady 
V.  Mayor  Ac,  16  How.  Pr.  432;  ZoUman  v.  San  Francisco, 
20  California,  97;  Peterson  v.  Mayor  &c.,  17  N.  Y.  449;  Schneck 
V.  City  of  Jeffersonville,  152  Indiana,  204;  Marks  v.  Purdue 
University,  37  Indiana,  155. 

The  vested  right  must  be  one  which  is  constitutionally 
protected,  that  is,  the  right  to  be  compensated  when  private 
property  is  taken  for  public  use,  and  the  right  to  have  due 
process  of  law.  It  is  idle  to  claim  that  legislation  may  not 
affect  vested  rights  of  property,  and  no  man  has  a  vested 
right  not  to  be  taxed.  There  was  due  process  of  law  here, 
because  when  these  duties  were  levied,  the  law  of  the  Philip- 
pines, like  our  own  law,  fully  provided  for  protest  and  hearing. 
That  is,  there  was  entire  compliance  with  the  rules  of  due 
process  as  to  tax  levies.  It  is  only  when  there  b  no  notice  to 
the  taxpayer  or  some  other  vital  defect,  as  in  the  authorities 
cited  by  our  adversaries,  that  the  tax  is  illegal.  There  is  no 
more  reason  for  saying  that  private  property  is  taken  here 
for  public  use  without  compensation,  than  in  any  other  case 
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of  taxation.  All  these  suggestions  beg  the  question.  The 
very  inquiry  before  the  court  is  whether  these  duties  are  the 
claimants'  property. 

The  power  of  a  legislature  to  confirm  embraces  not  only  cases 
where  mere  irregularities  or  informalities  in  procedure  are 
cured,  but  where  there  was  a  total  want  of  authority  in  the 
executive  officer  and  the  tax  levies  were  therefore  utterly  void. 
It  makes  no  difference  if  rights  are  divested.  To  legalize  a 
tax  in  this  way  does  not  unconstitutionally  interfere  with 
vested  rights.  There  is  no  right  of  action  vested  beyond  con- 
trol by  the  curative  act,  and  the  bringing  of  suit  makes  no 
difference.  Iowa  R.  R.  Land  Co.  v.  Soper,  39  Iowa,  112,  and 
cases  cited;  Grim  v.  School  District,  57  Pa.  St.  433.  The 
power  to  tax,  and  especially  the  Federal  power  to  tax,  is  un- 
limited, and  the  constitutionality  of  retrospective  laws  has 
been  sustained  many  times.  The  real  question  is  whether  the 
retrospective  intention  is  clear.  In  De  Lima  v.  Bidtvell,  182 
U.  S.  1,  199,  the  retroactive  efifect  of  the  statute  rested  on 
inference,  and  the  court  naturally  construed  it  as  not  intended 
to  operate  retroactively.  This  law  is,  however,  expressly  and 
manifestly  retroactive,  leaving  no  room  for  construetion.  The 
claimants  appear  to  repudiate  the  idea  that  the  filing  of  suit 
makes  any  difference,  by  which  they  seem  to  mean  that  their 
mere  right  of  action  is  protected,  and  probably  have  in  mind 
the  numerous  suits  filed  after  July  1,  1902.  If  the  intention 
of  Congress  is  sustained  by  the  court  and  only  the  retroactive 
power  denied,  manifestly  thoee  suits  fall.  But  we  go  teyond 
the  claimants'  concession.  We  say  that^a  right  of  action  is  not 
a  vested  ri^t  of  property,  and  that  the  bringing  of  suit  even 
before  the  passage  of  the  act  does  not  vest  a  right.  The  state 
authorities  cited  for  the  contrary  view  in  De  Lima  v.  Bid- 
wdl,  182  U.  S.  200,  on  analysis  show  that  the  bringing  of 
suit  was  not  the  real  ground  of  decision.  For  instance,  in 
Palairet's  Appeal,  67  Pa.  St.  479,  it  was  simply  held  that  an 
act  of  assembly  providing  for  the  extinguishment  of  irre- 
deemable ground  rents  was  unconstitutional,  because  it  took 
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private  property  for  private  use  without  consent  of  the  owner. 
There  is  no  such  case  here.  There  is  no  taking  even  for  public 
use,,  because,  on  fundamental  and  firmly  established  princi- 
ples, burdens  on  property  imposed  under  the  power  of  taxa- 
tion do  not  constitute  a  taking  of  private  property  for  public 
use  without  compensation. 

Further,  in  De  Lima  v.  Bidwell  there  was  due  protest. 
There  was  no  protest  at  all  in  these  cases,  written  or  verbal, 
formal  or  informal.  That  alone  is  a  sufficient  ground  for  deny- 
ing this  claim.  Protest  is  a  necessary  preHminary  to  estab- 
lish any  claim.  The  authorities  without  exception  sustain  the 
contention  that  where  there  is  no  protest  the  payment  is  vol- 
untary and  cannot  be  recovered.  EUioU  v.  SwartwoiU,  10 
Pet.  137;  Bend  v.  Hoyt,  13  Pet.  263;  Converse  v.  Burgess,  18 
How.  413;  Philadelphia  v.  CoUectar,  5  Wall.  720;  NichoU  v. 
United  States,  7  Wall.  122;  Wright  v.  Blakeslee,  101  U.  S.  174; 
Barney  v.  Richard,  157  U.  S.  352;  Chesdrrough  v.  United 
States,  192  U.  S.  253.  And  see  especially  Hamilton  v.  DiUin, 
21  Wall.  73,  92;  and  Cross  v.  Harrison,  16  How.  201,  as  to 
the  supposied  "compulsion''  resting  on  importers.  No  valid 
reason  can  be  given  why  absence  of  protest  cannot  now  be 
set  up  as  a  defense. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

These  are  suits  to  recover  duties  exacted  from  plaintiffs  in 
error  and  appellants  upon  merchandise  shipped  by  them  from 
New  York  to  Manila,  and  landed  at  the  latter  port  between 
April  11,  1899,  the  date  when  the  ratifications  of  the  treaty 
with  Spain  were  exchanged,  and  the  treaty  proclaimed,  and 
October  25,  1901.  The  duties  were  levied  under  an  order  of 
the  President,  dated  July  12,  1898.  The  cases  were  argued  in 
this  court  March  3,  1905,  and  the  judgments  reversed  April  3, 
1905.     197  U.  S.  419,  429. 

We  ruled  that  the  order  of  July  12,  1898,  was  a  regulation 
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for  and  during  the  then  existing  war  with  Spain,  referred  to 
as  definitely  as  if  it  had  been  named,  and  that  the  right  to  levy 
duties  thereunder  on  goods  brought  from  the  United  States 
ceased  on  the  exchange  of  ratifications.  Dooley  v.  United 
States,  182  U.  S.  222. 

And  that  after  title  passed,  April  11, 1899,  there  was  nothing 
in  the  Philippine  insurrection  of  sufficient  gravity  to  give  to  the 
islands  the  character  of  foreign  countries  within  the  meaning 
of  a  tariff  act.  Fourteen  Diamond  Rings ,  183  U.  S.  176.  As  to 
the  subsidiary  point  that  whether  the  exaction  of  the  duties 
was  lawful  or  not,  it  had  been  ratified  by  the  act  of  July  1, 1902, 
32  Stat.  691,  692,  c.  1369,  §  2,  we  were  of  opinion  that  the 
ratification  of  "the  actions  of  the  authorities  .  .  .  taken 
in  accordance  with  the  provisions  of  said  order  and  subsequent 
amendments  *'  was  confined  to  actions  which  were  taken  in  ac- 
cordance with  the  provisions  of  the  order  and  amendments, 
which  these  exactions  were  not.  May  29, 1905,  we  allowed  peti- 
tions for  rehearing  to  be  filed  addressed  solely  to  the  matter  of 
ratification,  and  subsequently  (November  13)  a  rehearing  was 
granted  "as  to  the  question  whether  Congress  ratified  the  col- 
lection of  the  sums  sought  to  be  recovered  in  these  suits.'* 

The  cases  were  reargued  January  18  and  19  on  that  question. 

That  the  moneys  exacted  from  plaintiffs  in  error  and  appel- 
lants were  illegally  exacted  is  not  open  to  question  under  our 
order,  unless  the  act  of  July  1,  1902,  operated  to  the  contrary. 
The  second  section  of  that  act  reads  as  follows:  "That  the  ac- 
tion of  the  President  of  the  United  States  heretofore  taken  by 
virtue  of  the  authority  vested  in  him  as  C!ommander  in  Chief 
of  the  Army  and  Navy,  as  set  forth  in  his  order  of  July  twelfth, 
eighteen  hundred  and  ninety-eight,  whereby  a  tariff  of  duties 
and  taxes  as  set  forth  by  said  order  was  to  be  levied  and  col- 
lected at  all  ports  and  places  in  the  Philippine  Islands  upon 
passing  into  the  occupation  and  possession  of  the  forces  of  the 
United  States,  together  with  the  subsequent  amendments  of 
said  order,  are  hereby  approved,  ratified,  and  confirmed,  and 
the  actions  of  the  authorities  of  the  government  of  the  Philip- 
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pine  Islands,  taken  in  accordance  with  the  provisions  of  said 
order  and  subsequent  amendments,  are  hereby  approved/' 

The  order  of  July  12,  1898,  by  President  McKinley,  as  Com- 
mander in  Chief,  directed  that  upon  occupation  of  any  ports 
or  places  in  the  Philippine  Islands  by  the  forces  of  the  United 
States  an  accompanying  tariff  of  duties  and  taxes  should  be 
levied  and  collected  as  a  military  contribution,  and  that  regu- 
lations for  its  administration  should  take  effect  and  be  in  force 
in  the  ports  and  places  occupied.  Manila  was  captured  Au- 
gust 13,  and  the  next  day  the  custom  house  was  opened  and 
taxes  were  collected  according  to  the  prior  Spanish  tariff  up 
to  November  10,  1898,  until  which  date  the  order  of  July  12 
had  been  suspended. 

On  the  rehearing  an  order  of  the  Military  Governor  of  the 
Philippines  of  October  26,  1898,  which  embodied  the  full  text 
of  the  customs  tariff  and  regulations,  was  brought  forward,  and 
was  in  all  essential  respects  a  repetition  of  the  order  of  July  12. 

The  Porto  Rican  cases  were  decided  May  27,  1901,  and  in 
June  the  Secretary  of  War  cabled  the  commission  at  Manila 
that:  '*The  most  obvious  distinction  between  the  status  of 
Porto  Rico  and  the  Philippines,  after  the  cession,  indicated  in 
the  opinions  of  the  court,  is  in  the  fact  that  Porto  Rico  was  at 
the  time  of  cession  in  full  peaceable  possession,  while  a  state  of 
war  has  continued  in  the  Phihppines.  As  the  question  of  the 
President's  power  to  impose  duties  in  the  PhiUppine  Islands 
under  the  existing  conditions  of  military  occupation  has  not 
been  decided  by  the  court,  the  President  has  determined  to 
continue  to  impose  duties  as  heretofore.'' 

Undoubtedly  the  order  of  July  12,  1898,  contemplated  ves- 
sels from  America  as  well  as  others,  yet  that  order,  having  been 
made  in  time  of  war,  for  a  military  contribution,  when  the 
Philippines  did  not  belong  to  us,  must  be  taken  to  have  con- 
templated them,  as  it  contemplated  those  from  other  countries, 
as  vessels  foreign  to  the  country,  and  to  have  imposed  the  tax 
upon  them  qua  foreign.  The  military  tax  was,  so  to  speak,  a 
seizure  of  Spanish  revenues.  That  was  what  the  order  meant 
VOL.  ocii — ^82 
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when  it  was  passed,  and  a  change  of  cu^cumstances  did  not 
change  its  meaning.  Neither  was  the  meaning  chang^  by  any 
amendment.  The  ground  on  which  it  was  kept  in  force  by  the 
Secretary  of  War,  June  8,  1901,  was  that  the  Philippines  were 
still  in  a  state  of  war.  If  that  view  had  been  correct  the  order 
would  have  applied  and  would  have  had  lawful  effect,  but  it 
turned  out  not  to  be  correct. 

The  ratification  may  be  assumed  to  apply  to  the  order  as 
actually  made,  and  not  to  have  been  limited  to  such  an  order 
or  so  much  of  this  order  as  the  President  had  a  right  to  make. 
But  it  does  not  construe  the  order,  and  as  it  confines  the  rati- 
fication to  actions  in  accordance  with  the  order  and  amend- 
ments, the  question  what  actions  were  in  accordance  with  them 
is  for  us.  The  statute  does  not  ratify  all  actions  or  all  collec- 
tions of  taxes,  as  it  easily  might  have  done,  but  only  actions  in 
accordance  with  the  order.  If  the  order  properly  construed  did 
not  purport  to  apply  to  vessels  unless  they  were  either  enemy 
or  foreign,  then  when  a  vessel  ceased  to  be  foreign  the  order 
did  not  apply,  and  a  tax  upon  such  a  vessel  not  being  in  accord- 
ance with  the  order  is  not  ratified  by  the  act.  This  construction 
is  favored  by  the  consideration  that  the  suits  had  been  begun 
when  the  act  of  July  1, 1902,  was  passed,  and  that,  even  if  C!on- 
gress  could  deprive  plaintiffs  of  their  vested  rights  in  process 
of  being  asserted,  Hamilton  v.  Dillin,  21  Wall.  73,  still  it  is  not 
to  be  presumed  to  do  so  on  language  which,  literally  taken,  has 
a  narrower  sense. 

Moreover,  the  act  of  July,  1902,  was  passed  with  full  knowl- 
edge and  after  careful  consideration  of  the  decisions  of  this 
court,  and  Congress  was  aware  that  grave  doubt,  at  least,  had 
been  thrown  upon  its  power  to  ratify  a  tax  under  circumstances 
like  the  present.  De  Lima  v.  Bidwell,  182  U.  S.  1,.  199,  200. 
This  affords  a  special  reason  for  believing  that  if  it  had  in- 
tended to  encounter  the  limitations  of  that  case  it  would  have 
done  so  in  clear  words  from  which  there  was  no  escape. 

It  should  also  be  remembered  that  there  was  a  powerful  op- 
position in  Congress  and  that  the  phraseology  of  the  act  prob- 
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ably  represents  all  that  it  was  deemed  safe  to  ask.  Every  con- 
sideration requires  that  the  ambiguous  language  of  the  act 
should  not  be  stretched  beyond  the  exact  and  literal  meaning 
of  the  words.  In  a  literal  sense  they  ratify  only  actions  in 
accordance  with  the  order  construed  as  it  would  have  been 
construed  by  this  court  had  it  come  before  us  upon  the  day 
when  it  was  made. 

It  is  not  a  sufficient  answer  to  say  that  the  ratification  was 
meaningless  unless  it  embraced  duties  collected  on  imports 
from  the  United  States  after  April  11,  1899,  because  the  exac- 
tions before  were  legal.  The  instances  are  many  where  Con- 
gress out  of  abundant  caution  has  ratified  what  did  not  need, 
or  was  afterwards  found  not  to  have  needed,  ratification.  Cross 
V.  Harrison,  16  How.  164;  Prize  Cases,  2  Black,  635. 

It  would  be  inadmissible  to  lay  down  as  a  general  rule  that 
a  particular  ratification  covered  what  was  not,  in  the  judgment 
of  the  courts,  included  or  intended  to  be,  simply  because  it 
might  be  thought  to  have  been  otherwise  unnecessary. 

In  these  cases,  however,  the  ratification  act  was  not  otherwise 
meaningless.  Duties  were  collected  under  the  order  of  July  12, 
1898,  as  a  military  contribution  while  the  war  with  Spain  was 
in  progress.  The  treaty  was  signed  December  10,  1898,  and 
the  President  on  December  21  issued  an  order  proclaiming  the 
sovereignty  of  the  United  States  in  the  islands  and  directing 
duties  and  taxes  to  be  collected  in  future  as  public  revenues 
for  the  support  of  the  government.  When  the  treaty  was  rati- 
fied the  applicable  laws  of  the  United  States  became  operative, 
but  the  President,  nevertheless,  continued  in  force  the  tariff 
created  by  the  order  of  July  12,  1898,  and  by  an  order  of 
April  21,  1899,  established  a  collection  district  with  Manila  as 
the  chief  port  of  entry,  and  under  these  orders  collections  of 
duties  were  made.  This  involves  the  question  whether  after 
April  11,  1899,  the  President  could  have  enforced  any  tariff 
other  than  such  as  existed  under  acts  of  Congress  or  might  be 
sanctioned  by  Congress.  And  that  question  was  put  at  rest 
by  this  ratification. 
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Much  more  might  be  said,  but  we  think  it  would  needlessly 
prolong  this  opinion. 

Notwithstanding  the  able  argument  of  the  Attorney  General, 
we  adhere  to  the  conclusion  previously  announced. 

Judgments  reversed. 

Mr.  Justice  White,  with  whom  concurs  Mr.  Justice 
McKenna,  dissenting. 

Although  I  dissented  in  De  Lima  v.  Bidwellj  182  U.  S.  1, 
Dooley  v.  United  States,  182  U.  S.  222,  and  Fourteen  Diamond 
Rings,  183  U.  S.  176,  nevertheless  I  agreed  to  the  judgment  of 
reversal  as  previously  rendered  in  this  case.  197  U.  S.  429.  I 
was  constrained  so  to  do  because  to  me  it  seemed  that  the  de- 
termination of  the  substantial  issues  in  the  case  were  foreclosed 
by  the  prior  cases  above  mentioned,  which  were  binding  on  me 
under  the  rule  of  stare  decisis.  It  is  true  that  in  this  case,  as 
previously  argued  and  decided,  there  was  present  the  question 
of  an  alleged  ratification  by  Congress  of  the  imposition  and 
collection  of  the  taxes  in  controversy;  but,  on  the  former  ar- 
gument, my  attention  was  not  directed  to  public  reports  and 
documents  throwing  light  upon  the  scope  of  the  ratifying  act, 
as  was  done  on  the  present  argument.  CJonstruing  the  act  of 
C!ongress  which  is  relied  upon  to  establish  the  ratification,  by 
the  light  of  the  public  documents  referred  to,  my  mind  sees  no 
possible  escape  from  the  conclusion  that  that  act  was  intended 
to  and  did  ratify  the  collection  of  the  charges  complained  of. 
Having  no  doubt  of  the  power  of  Congress  to  ratify,  to  my 
mind  it  clearly  results  that  I  erred  in  giving  my  assent  to  the 
previous  judgment  of  reversal,  and  I  therefore  dissent  from  the 
opinion  and  conclusion  of  the  court  now  announced. 

I  am  authorized  to  say  that  Mr.  Justice  McKenna  concurs 
in  this  dissent. 
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ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OP  TEXAS. 
No.  286.     Aisued  AprU  19. 1906.— Decided  May  28,  1906. 

As  subsection  I  of  section  639,  Rev.  Stat.,  was  repealed  by  the  act  of  March  3, 
1875,  18  Stat.  470,  and,  as  the  purpose  of  the  act  of  March  3,  1887,  24 
Stat.  556,  as  corrected  by  the  act  of  August  13,  1888,  25  Stat.  433,  was 
to  limit  the  jurisdiction  of  the  Circuit  Courts,  a  petition  for  removal  of 
an  action  brought  by  a  State  in  its  own  courts  against  an  alien  was  prop- 
erly denied. 

In  an  action  to  recover  real  estate,  part  of  a  grant  from  a  former  sovereign, 
defenses  based  on  adverse  possession,  estoppel,  construction  of  state 
statutes,  and  the  effect  of  judgments  of  the  state  court  in  other  actions, 
neither  the  validity  nor  the  construction  of  any  treaty  of  the  United 
States  or  the  validity  of  the  grant  being  challenged,  do  not  present  Federal 
questions  which  give  this  court  jurisdiction  to  review  the  judgment  on 
writ  of  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  G.  Dickinson  for  plaintiff  in  error: 

This  court  has  jurisdiction  to  review  the  judgment  in  this 
case  on  writ  of  error  because  the  plaintiff  in  error  claimed 
the  land  in  controversy  under  a  grant  from  the  government 
of  Spain  to  Joaquin  Galan,  made  in  1767,  or  about  that  time 
and  prior  to  the  year  1804,  the  grant  covering  such  land  and 
being  made  at  such  time  as  to  be  within  the  protection  guar- 
anteed by  the  treaty  of  Guadalupe  Hidalgo;  and  plaintiff  in 
error  connected  his  title  with  said  grant  by  a  regular  chain  of 
title,  and  none  of  the  state  courts  which  had  this  case  under 
consideration  found  that  plaintiff  in  error  did  not  connect  his 
title  with  said  grant. 

There  was  drawn  in  question  a  title  claimed  by  plaintiff 
in  error  under  a  treaty  of  the  United  States  and  also  under 
two  statutes  of  the  United  States,  one  for  annexing  Texas  to 
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the  United  States,  approved  March  1,  1845,  and  the  other  for 
the  eulnnssion  of  the  State  of  Texas  into  the  Unkm,  approved 
iJecemljer  29,  1845. 

If  this  cafle  is  one  in  which  there  was  drawn  in  questkn  m 
title  claimed  under  a  treaty  or  the  statutes  of  the  United 
State's,  then  the  judgment  of  the  Supreme  Court  of  Texas  is 
reviewable  by  this  court.  Omngs  v.  Norwood's  Lessee,  5 
Cranch,  347;  Smith  v.  Maryland,  6  Cranch,  286;  Martin  v. 
Hunter,  1  Wheat.  359;  Henderson  v.  Tennessee,  10  How.  311. 

An  action  at  law  brought  in  her  own  court  by  one  of  the 
States  of  the  United  States  as  plaintiff,  against  a  non-resident 
alien,  as  defendant,  is  removable  to  the  Circuit  Court  of  the 
United  States.  Constitution  of  the  United  States,  art.  lU, 
§  2;  Judiciary  Act  of  1789;  Judiciary  Act  of  1875;  Judici- 
ary Act  of  1887,  1888;  Revised  Statutes  of  the  United 
States,  §  639;  Texas  v.  Lewis,  14  Fed.  Rep.  65;  S.  C,  12  Fed. 
Rep.  1. 

The  act  of  the  legislature  under  which  this  suit  was  brought 
shows  that  this  is  a  suit  arising  under  the  laws  of  the  United 
States  and  the  treaty  of  Guadalupe  Hidalgo;  and  being  such 
a  suit  the  petition  of  plaintiff  in  error  for  removal  to  the  Cir- 
cuit Court  of  the  United  States  should  have  been  granted. 
Chadman  v.  Goodnow,  123  U.  S.  540;  Lytle  v.  Arkansas,  22 
IIow.  193;  Marlin  v.  Hunter,  1  Wheat.  304;  Cohens  v.  Vir-- 
ginia,  6  Wheat.  264;  Hickie  v.  Starke,  1  Pet.  94;  Covington 
&  L.  Co.  V.  Landford,'lM  U.  S.  578;  Louisville  &  N.  R.  Co. 
V.  Louisville,  166  U.  S.  709;  F.  G.  Oxley  Stave  Co.  v.  Buder 
Co,,  166  U.  S.  648. 

The  jurisdiction  of  a  state  court  in  so  far  as  it  is  fixed  by 
the  constitution  of  the  State  is  not  subject  to  the  regulation 
or  control  of  the  legislature.  Ex  parte  Towles,  48  Texas,  414; 
Ex  parte  Whitelaw,  59  Texas,  273. 

The  judgment  of  the  District  Court  of  Webb  County  of 
March  13,  1872,  in  the  cause  entitled  Ruggles  v.  Stale  of  Texas, 
is  a  valid  judgment  or  at  least  an  irregular  and  voidable  judg- 
ment and  the  State  of  Texas  is  bound  by  it  and  cannot  im- 
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peach  it  in  this  collateral  proceeding.  Gammel's  Laws  of 
Texas,  vol.  4,  p.  1471  and  vol.  5,  p.  568;  Kenedy  v.  Jarvis 
1  S.  W.  Rep.  191;  Buchanan  v.  BUger,  64  Texas,  589;  John- 
son V.  Loop  J  2  Texas,  331;  Stephens  v.  Stephens  y  62  Texas,  337; 
Murchison  v.  White,  54  Texas,  78;  1  Freeman  on  Judgments, 
§§  96,  97,  100,  101;  Black  on  Interpretation  of  Laws,  99,  100, 
104,  212. 

By  the  act  of  the  legislature  approved  April  4,  1881,  the 
State  recognized  the  validity  of  the  judgment  in  Ruggles  v. 
Texas,  and  the  act  ratified  and  confirmed  the  judgment  and 
operates  as  a  grant  from  the  State  of  the  land  in  controversy 
to  plaintiff  in  error  or  to  those  under  whom  he  claims  and 
further  operates  to  estop  the  State  from  now  claiming  the 
land.  Turner  v.  Rogers,  38  Texas,  582;  Sanders  v.  Hart,  57 
Texas,  8;  May  v.  Ramsay,  46  Texas,  371;  Alexander  v.  State, 
56  Georgia,  486;  Enjield  v.  Permit,  5  N.  H.  285;  Heirs  of 
Andre  v.  Billou,  3  Pick.  224. 

The  judgment  in  Ruggles  v.  Texas  was  introduced  in  evi- 
dence and  relied  upon  by  both  parties  to  this  suit;  the  covu-t 
in  that  case  having  jurisdiction  of  the  parties  and  the  subject 
matter,  the  recital  of  the  judgment  of  any  fact  essential  to 
the  rendition  of  the  judgment  or  without  the  proof  of  wliich 
it  could  not  have  been  rendered,  is  conclusive  evidence  against 
the  parties  to  the  judgment  of  the  existence  of  such  fact. 
Tex,  Mex,  Ry,  Co.  v.  Jarvis,  80  Texas,  457;  Watson  v.  Hop- 
kins, 27  Texas,  637;  Swearingen  v.  Glenn,  34  Texas,  243; 
Foster  v.  WeUs,  4  Texas,  101;  Lee  v.  Kingsbury,  13  Texas, 
68;  Tadlock  v.  Eccles,  20  Texas,  783;  Hatch  v.  Garza,  22 
Texas,  176;  Cook  v.  Burnley,  45  Texas,  97;  Bur  ford  v.  Rosen- 
field,  37  Texas,  42;  Fristoe  v.  Blum,  92  Texas,  76;  State  of 
Texas  v.  Ortiz,  Tex.  Sup.  of  Feb.  12,  1906. 

The  adverse  and  uninterrupted  possession  of  plaintiflf  in 
error  and  those  under  whom  he  claims  for  such  a  great  period 
of  time,  of  the  land  in  dispute,  imder  claim  of  right  and  title, 
derived  from  the  Spanish  government  and  recognized  by  the 
Mexican  government  and  Republic  of  Texas,  raises  a  presump- 
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tion  of  a  grant;  and  the  title  of  plaintiff  in  error  is,  conse- 
quently, such  a  title  as  is  and  ought  to  be  protected  by  the 
coiu-ts  of  the  United  States  under  the  terms  of  the  treaty  of 
Guadalupe  Hidalgo.  Smith  v.  State  of  Maryland,  6  Cranch, 
286;  United  States  v.  Chavez,  159  U.  S.  452;  Tex.  Mex.  Ry. 
Co.  V.  Locke,  74  Texas,  370;  Haynes  v.  State  of  Texas,  11  Tex. 
Ct.  Rep.  885;  State  v.  Russell,  11  Tex.  Ct.  Rep.  435;  Strother 
V.  Lucas,  12  Pet.  435;  Ortiz  v.  State  of  Texas,  12  Tex.  Ct.  Rep. 
476;  The  State  v.  Ortiz,  14  Tex.  Ct.  Rep.  883;  Baldmin  v.  Gold- 
frank,  88  Texas,  257;  Martin  v.  Hunter's  Lessee,  1  Wheat.  304. 

Mr.  Charles  K.  Bell,  Mr.  Robert  V.  Davidson,  Attorney 
General  of  the  State  of  Texas,  and  Mr.  William  E.  Hawkins, 
for  defendant  in  error,  submitted: 

In  a  suit  in  a  District  Court  of  the  State  of  Texas  for  land 
lying  within  that  State,  wherein  the  State  is  plaintiff  and  the 
defendant  is  an  alien  and  a  subject  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  and  a  resident  of  the  State  of 
Tamaulipas,  Mexico,  the  defendant  is  not  entitled  to  have 
the  case  removed  to  the  United  States  Circuit  Court.  Postal 
Telegraph  Cable  Co.  v.  Alabama,  155  U.  S.  482;  Texas  v. 
OVonar,  96  Texas,  492;  Garland  &  RalsUm,  Fed.  Prac.  §  156. 

Although  the  defendant,  by  plea,  claimed  to  be  the  owner 
of  the  land  in  controversy,  which  was  embraced  in  a  ''grant 
emanating,  or  claimed  to  have  emanated  from  the  Spanish 
government,  and  having  its  origin  at  such  a  time  as  to  be,  and 
being  within  the  protection  guaranteed  by  the  treaty  of 
Guadalupe  Hidalgo,"  his  case  involves  no  Federal  question, 
the  state  courts  having  foimd  the  fact  to  be  that  defendant 
did  not  connect  his  title  with  such  grant,  the  validity  of  the 
treaty  of  Guadalupe  Hidalgo  was  not  "drawn  in  question." 

The  question  as  to  the  effect  to  be  given  to  the  judgment 
in  Ruggles  v.  Texas,  and  as  to  which  of  the  recitals,  and  as  to 
how  far  such  recitals  in  said  judgment  are  binding  upon  the 
State  of  Texas  upon  the  issue  of  ''outstanding  title,"  are  local 
or  general  questions,  and  the  judgment  of  the  Supreme  Court 
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of  Texas  thereon  will  not  be  reviewed  by  this  court,  no  Federal 
question  being  involved.  Thayer  v.  Spratt,  189  U.  S.  346,  and 
cases  cited;  Clipper  Min,  Co.  v.  Eli  Min.  &  Land  Co,,  194 
U.  S.  220,  and  cases  cited;  Semple  v.  Hagar,  4  Wall.  431;  Min- 
ing Co.  V.  Boggs,  3  Wall.  309;  TeUuride  Power  Transmission 
Co.  V.  Rio  Grande  Western  R.  Co.,  187  U.  S.  569;  Jacks,  v. 
Helem,  115  U.  S.  288;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Era- 
zier,  139  U.  S.  288;  White  v.  Leovy,  174  U.  S.  91;  Minder  v. 
Georgia,  183  U.  S.  559;  McKinney  v.  CarroU,  12  Pet.  66; 
Maxwell  v.  Newbold,  18  How.  51 ;  Crowell  v.  Randell,  10  Pet, 
368. 

Whether  the  District  Court  of  Travis  County,  or  the  District 
Court  of  the  county  in  which  the  land  in  controversy  is  situ- 
ated, alone,  had  authority  to  try  and  determine  the  question 
of  title  to  said  land,  is  a  local  or  state  question  upon  which  the 
decision  of  the  courts  of  the  State  of  Texas  are  final,  and  not 
subject  to  review  in  this  court,  no  Federal  question  being 
involved.  Bacon  v.  Texas,  163  U.  S.  219;  Avery  v.  Popper, 
179  U.  S.  315;  TeUuride  Power  Transmission  Co.  v.  Rio  Grande 
Western  R.  Co.,  187  U.  S.  569;  White  v.  Leovy,  174  U.  S.  91. 

The  state  courts  having  found  and  held  that  the  judgment 
of  March  13,  1872,  in  the  case  of  Ruggles  v.  State  of  Texas, 
imder  which  defendant  claims  the  land  in  controversy,  was 
void,  said  judgment  cannot  be  held  to  have  vested  in  him,  or 
in  the  plaintiff  Ruggles  under  whom  he  claims,  any  right  to 
said  land,  and  hence  the  judgment  of  the  Supreme  Court  of 
Texas  in  favor  of  the  State  of  Texas  did  not  divest  defendant 
of  any  vested  right  or  title,  nor  deprive  him  of  his  property 
without  due  process  of  law,  nor  take  his  private  property  for 
public  use  without  just  compensation,  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States.  The 
judgment  of  the  state  court  upon  the  question  having  been 
a  question  of  local  or  general  law,  involving  no  Federal  ques- 
tion, will  not  be  reviewed  by  this  court.  White  v.  Leovy,  174 
U.  S.  91;  California  v.  HoUaday,  159  U.  S.  415;  TeUuride 
Power  Transmission  Co.  v.  Rio  Grande  Western  R.  Co.,  187 
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U.  S.  569;  Lynde  v.  Lynde,  181  U.  S.  183;  Gtdf  &  Ship  Island 
R.  Co.  V.  Heiues,  183  U.  S.  67;  Bacon  v.  Texas,  163  U.  S.  219; 
Quinby  v.  Boyd,  128  U.  S.  489;  Merced  Min.  Co.  v.  Boggs,  3 
Wall.  310;  Eastern  B.  &  L.  Asm.  v.  Ebavgh,  185  U.  S.  114; 
Taylor  on  Jurisdiction  and  Procedure  of  the  U.  S.  Supreme 
Court,  §249,  and  cases  cited. 

The  question  as  to  the  effect  to  be  given  to  the  judgment 
of  January  8,  1862,  in  the  case  of  Rvggles  v.  Staie  of  Texas, 
and  as  to  which  of  the  recitals,  and  as  to  how  far  such  recitals 
in  said  judgment  are  binding  upon  the  State  of  Texas  upon 
the  issue  of  "outstanding  title,"  are  local  or  state  questions, 
and  the  judgment  of  the  Supreme  Court  of  Texas  thereon 
will  not  be  reviewed  by  this  covu-t,  no  Federal  question  being 
involved.  San  Francisco  v.  lisell,  133  U.  S.  65,  and  authorities 
cited  supra. 

Whether  a  grant  should  be  presumed  is,  primarily,  a  ques- 
tion of  fact  for  a  jury,  or,  in  the  absence  of  a  jury,  for  the  trial 
court.  The  trial  court  having  foimd  against  the  defendant 
upon  that  issue  and  its  judgment  having  been  affirmed  by  the 
Supreme  Court  of  Texas  the  question  is  not  open  for  review 
by  this  court.  Under  the  facts  and  circumstances  of  the  case 
no  grant  should  be  presumed  in  favor  of  defendant.  Crespin 
V.  United  States,  168  U.  S.  218;  Chavez  v.  United  States,  175 
U.  S.  563;  Hays  v.  United  States,  175  U.  S.  148;  Paschal  v. 
Daingerfield,  37  Texas,  305;  2  White's  Recopilacion,  562. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court. 

On  July  5,  1901,  the  State  of  Texas,  imder  the  authority  of 
an  act  of  its  legislature,  filed  its  petition  in  the  District  Court 
of  Travis  County  against  Thomas  O'Conor,  to  recover  posses- 
sion of  a  tract  of  over  nineteen  thousand  acres,  situated  in 
Webb  County. 

The  defendant  appeared  and  filed  a  petition  for  removal  to 
the  Circuit  Court  of  the  United  States,  on  the  ground  that  he 
was  an  alien  domiciled  in  the  Republic  of  Mexico.    The  re- 
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moval  was  cldmed  under  subsection  1  of  section  639,  Revised 
Statutes,  but,  as  said  by  Mr.  Chief  Justice  Waite,  delivering 
the  opinion  of  the  coiu't,  in  Baltimore  &  Ohio  Railroad  Com- 
pany V.  Bates,  119  U.  S.  464,  467:  "Subsections  1  and  2  of 
section  639  were  repealed  by  the  act  of  1875;  Hyde  v.  Ruble, 
104  U.  S.  407;  King  v.  Cornell,  106  U.  S.  395,  398;  Holland 
V.  Chambers,  110  U.  S.  59;  Ayres  v.  Watson,  113  U.  S.  594." 

Further,  in  Fisk  v.  Henarie,  142  U.  S.  459,  466,  it  was  held 
that  the  purpose  of  the  act  of  March  3,  1887,  24  Stat.  552,  as 
corrected  by  the  act  of  August  13,  1888,  25  Stat.  433,  was  to 
restrict  the  jurisdiction  of  the  Circuit  Covu-ts,  and  it  was  said 
(p.  468): 

''The  repealing  clause  in  the  act  of  1887  does  not  specificaUy 
refer  to  these  prior  acts,  but  declares  that  'all  laws  and  parts 
of  laws  in  conflict  with  the  provisions  of  this  act  be,  and  the 
same  are  hereby  repealed.'  The  provisions  relating  to  the 
subject  matter  imder  consideration  are,  however,  so  compre- 
hensive, as  well  as  so  variant  from  those  of  the  former  acts, 
that  we  think  the  intention  to  substitute  the  one  for  the  other 
is  necessarily  to  be  inferred  and  must  prevail." 

See  also  Smith  v.  Lyon,  133  U.  S.  315;  Shaw  v.  Quincy  Min- 
ing Company,  145  U.  S.  444;  Martin  v.  Baltimore  &  Ohio 
Railroad,  151  U.  S.  673;  Tennessee  v.  Union  &c.  Bank,  152 
U.  S.  454;  Hanrick  v.  Hanrick,  153  U.  S.  192;  Mexican  Na- 
tional Railroad  v.  Davidson,  157  U.  S.  201;  Missouri  Pacific 
Railway  v.  Fitzgerald,  160  U.  S.  556;  Wabash  Western  Rail- 
way V.  Br(yw,  164  U.  S.  271. 

It  is  clear  from  these  authorities  that  the  petition  for  re- 
moval, which,  as  will  appear,  presented  the  only  definite 
Federal  question,  was  rightfully  denied. 

Thereupon  the  defendant  filed  an  answer  containing  several 
defenses;  a  claim  of  title  imder  and  by  virtue  of  a  grant  made 
in  the  year  1767,  by  the  government  of  Spain  to  Joaquin 
Galan;  a  decree  of  the  District  Court  of  Webb  County  on 
March  13,  1872,  in  a  suit  for  confirmation  of  title,  wherein 
Daniel  Ruggles,  claiming  to  be  the  owner  of  the  grant  to 


Digitized  by  CjOOQ IC 


508  OCTOBER  TERM,  1905. 

Opinion  of  the  Court  202  U.  S. 

Galan,  was  plaintiff  and  the  State  of  Texas  defendant,  prose^ 
cuted  under  and  by  virtue  of  an  act  of  the  legislature  of  Texas, 
approved  February  11,  1860;  a  confirmation  of  this  decree  by 
an  act  of  the  legislature  of  Texas  of  April  4,  1881;  title  by- 
adverse  possession  under  claim  of  right  and  title  for  a  period 
of  more  than  ninety-six  years;  title- by  estoppel,  in  that  the 
State  of  Texas  was  estopped  by  long  acquiescence  from  ques- 
tioning the  decree  of  the  District  Court  of  Webb  County  of 
March  13,  1872;  title  under  and  by  virtue  of  a  decree  of  the 
District  Court  of  Webb  County,  Texas,  rendered  on  Janu- 
ary 8,  1862;  and  a  claim  of  outstanding  title  in  the  settlers  of 
the  town  of  Palafox,  or  their  heirs  or  assigns,  as  shown  by  the 
recitals  in  the  last-mentioned  decree. 

The  case  was  tried  by  the  court  without  a  jury,  which  ren- 
dered a  judgment  in  favor  of  the  State.  From  this  judgment 
the  defendant  prosecuted  an  appeal  to  the  state  Court  of  Civil 
Appeals,  which  reversed  the  judgment  of  the  trial  court  and 
ordered  a  judgment  for  the  defendant.  This  judgment  was 
taken  to  the  Supreme  Coiu't  of  the  State,  which  reversed  the 
judgment  of  the  Court  of  Civil  Appeals,  and,  sustaining  the 
decision  of  the  trial  court,  entered  a  judgment  in  favor  of  the 
State. 

It  is  obvious  that  most  of  the  questions  raised  by  the  de- 
fenses are  of  a  purely  local  nature,  involving  no  Federal  right. 
Some  explanation  may,  however,  be  proper  in  reference  to  the 
decrees  of  the  Webb  Coimty  District  Court.  The  record  is 
somewhat  obscure,  but  we  take  the  facts  to  be  as  stated  in  the 
opinions  of  the  Court  of  Civil  Appeals  and  the  Supreme  Court. 
Under  the  law  of  1860  Daniel  Ruggles  instituted  two  suits  in 
the  District  Court  of  Webb  County  for  confirmation  of  tide 
to  separate  tracts  of  land,  one  designated  as  the  Palafox  and 
the  other  as  the  Balconcitas  tract.  One  suit  came  to  trial  on 
January  8,  1862,  and  resulted  in  a  decree  in  favor  of  Ruggles 
and  a  confirmation  of  his  title  to  a  large  tract  of  land.  In 
1869  a  motion  was  filed  by  him  seeking  a  construction  and 
modification  of  this  decree  of  January  8,  1862,  but  it  was 
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overruled.  In  1871  the  other  suit  was  dismissed  for  want  of 
jurisdiction.  The  same  year  he  made  a  motion  to  redocket 
the  two  cases^  which  was  granted,  and  at  the  same  time  he 
filed  a  petition  in  which  he  sought  to  have  the  decree  of  1862 
set  aside  and  a  confirmation  of  title  of  both  the  tracts,  but  on 
March  9,  1872,  these  motions  were  refused.  On  March  12, 
1872,  he  filed  in  the  same  court  another  petition  seeking  to  set 
aside  the  decree  of  January  8,  1862.  This  motion  was  sus- 
tained. On  March  13,  1872,  Ruggles  filed  an  amended  peti- 
tion, in  which  he  sought  confirmation  of  title  to  both  tracts, 
and  upon  this  a  decree  was  the  same  day  entered  in  favor  of 
Ruggles.  The  land  which  was  covered  by  the  decree  of  1862 
was  patented  to  Ruggles  and  the  State  has  not  since  questioned 
the  vaUdity  of  the  decree  or  Ruggles'  title.  The  land  in  con- 
troversy here  is  located  entirely  in  that  portion  of  the  grant 
which  the  court  in  its  decree  of  1862,  declined  to  confirm  in 
favor  of  Ruggles,  but  is  included  in  that  which  purports  to  have 
been  confirmed  by  the  decree  of  March  13,  1872.  The  suits 
originally  brought  by  Ruggles  were  authorized  by  special 
statute,  to  wit,  the  act  of  the  legislature  passed  February  11, 
1860.  That  act  expired  by  its  own  limitations  in  1865,  and, 
as  the  Supreme  Court  of  the  State  held,  the  District  Court  had 
thereafter  no  power  to  set  aside  the  decree  of  January  8,  1862, 
or  to  enter  the  decree  of  March  13,  1872.  The  construction 
of  the  state  statute  and  the  power  which  it  gave  to  the  District 
Court  of  Webb  County,  and  the  length  of  time  for  the  exercise 
of  that  power,  are  matters  arising  under  state  law,  and  the 
decision  of  the  Supreme  Court  of  the  State  is  conclusive  upon 
us  and  presents  no  question  arising  under  the  Federal  Constitu- 
tion. So  the  alleged  confirmation  of  the  decree  of  March  13, 
1872,  by  an  act  of  the  legislature  of  1881,  is  also  a  question 
arising  in  the  construction  of  a  state  statute.  The  Supreme 
Court  held  that  it  applied  only  to  those  decrees  which  were 
rendered  while  the  Webb  County  District  Court  had  authority 
under  the  special  statute,  and  did  not  apply  to  those  which 
that  court  assumed  to  render  thereafter. 
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So  far  as  any  defense  is  based  upon  the  grant  made  by  the 
government  of  Spain  in  the  year  1767,  it  involves  no  ques- 
tion of  a  Federal  nature.  Neither  the  validity  nor  construe- 
,  tion  of  any  treaty  of  the  United  States,  nor  the  validity  of  the 
grant,  were  challenged.  Indeed,  it  may  be  observed  that 
during  the  progress  of  the  case  in  the  several  state  courts  no 
appeal  was  made  to  the  Federal  Constitution,  or  to  any  acts 
of  Congress  save  the  one  providing  for  the  removal  of  cases 
from  state  to  Federal  courts. 

It  is  apparent  that  the  only  Federal  question  which  was 
presented,  to  wit,  the  right  of  removal,  was  correctly  decided, 
and,  therefore,  the  judgment  of  the  District  Court  is 

Affirmed. 


Mcdonald,  receiver,  v,  dewey. 
DEWEY  V.  McDonald,  receiver. 

APPEAL  AND   CROSS  APPEAL  FROM  THE  CIRCUIT  COURT  OF  AP- 
PEALS FOR  THE  SEVENTH  CIRCUIT. 

No8.  220,  630.    Argued  April  11,  12.  1006.— Decided  May  28,  1906. 

An  officer  of  a  national  bank  owning  stock  therein  knowing  that  it  was 
insolvent,  although  it  did  not  actually  fail  for  two  years  after  the  first 
transfer,  transferred  stock  at  various  times  to  one  who  merdy  acted  as 
his  agent  and  who  absolutely  transferred  a  part  thereof  to  various  peofde 
of  doubtful  financial  responsibility,  all  transfers  being  forthwith  made 
on  the  books  of  the  bank;  after  the  failure  an  assessment  was  levied  by 
the  comptroller  and  the  receiver  sued  the  original  owner  for  the  assess- 
ment on  all  of  the  shares  originally  owned  by  him.     Held,  that: 

The  gist  of  the  shareholders'  liability  is  the  fraud  implied  in  selling  with 
notice  of  insolvency  and  with  intent  to  evade  the  double  liability  im- 
posed by  §  5139,  Rev.  Stat. 

The  fact  that  the  sale  is  made  to  an  insolvent  buyer  is  additional  evidence 
of  fraudulent  intent  but  not  suflicient  to  constitute  fraud  unless  as  in 
this  case  with  notice  of  the  bank's  inscdvency. 

While  a  shareholder  selling  with  notice  of  the  bank's  insolvency  may  de- 
fend against  a  claim  of  double  liability  by  showing  that  the  vendee  is 
solvent,  and  the  creditors  therefore  are  not  affected  by  the  sale,  the 
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burden  of  proof  is  on  him  to  show  such  solvency,  and  that  burden  is  not 
sustained  when,  as  in  this  case,  it  does  not  satisfactorily  appear  that  a 
decree  for  the  amount  of  the  assessment  could  have  been  collected  by 
ordinary  process  of  law. 
A  shareholder  who  has  transferred  his  stock  to  a  mere  agent  b  liable  for  the 
full  amount  of  the  assessment  on  the  stock  so  transferred  standing  in 
the  agent's  name  at  the  time  of  the  failure;  but  when  he  has  absolutely 
transferred  stock  prior  to  the  failure  with  knowledge  of  the  bank's  in- 
solvency to  persons  financially  unable  to  respond  to  the  assessment  and 
those  transfers  have  been  made  on  the  books  of  the  bank,  he  is  liable 
only  for  such  amount  of  the  assessment  as  may  be  necessary  to  satisfy 
creditors  at  the  time  of  the  transfer. 

The  first  of  these  cases  was  an  appeal  from  a  decree  of  the 
Circuit  Court  of  Appeals,  rendered  in  a  case  wherein  John  W. 
McDonald,  receiver  of  the  First  National  Bank  of  Orleans, 
Nebraska,  was  complainant,  and  Charles  P.  Dewey  and  others 
were  defendants,  reversing  a  decree  of  the  Circuit  Court  for  the 
Northern  District  of  Illinois,  and  remanding  the  case  to  that 
court  with  directions  to  enter  a  decree  against  Dewey  for  his 
full  assessment  on  25  shares  of  stock  of  the  First  National  Bank, 
and  for  interest  thereon.  The  second  case  is  a  cross  appeal  by 
Chauncey  Dewey  and  his  co-executor  from  the  same  decree. 

Charles  P.  Dewey  having  died  pending  the  litigation,  the 
suits  were  revived  in  the  name  of  Chauncey  Dewey  and  Charles 
T.  Killen,  executors  of  his  will. 

The  original  was  a  bill  in  equity  to  enforce  an  assessment  of 
$86  a  share  on  105  shares  of  stock  of  the  First  National  Bank 
of  Orleans,  Neb.,  which  failed  on  May  20, 1897.  These  shares, 
having  been  originally  owned  by  Charles  P.  Dewey,  were  sold 
by  him  in  December,  1894,  and  in  January,  1895.  Eighty 
shares  were  duly  transferred  on  the  books  of  the  bank  within 
a  few  weeks  after  the  sale.  The  remaining  twenty-five  shares 
had  been  previously  transferred  by  Dewey  to  his  agent,  Fred- 
erick L.  Jewett,  who  was  admitted  to  be  irresponsible,  and 
stood  on  the  books  of  the  bank  in  the  name  of  Jewett,  when 
the  bank  went  into  the  hands  of  a  receiver,  on  May  20,  1897, 
although  they  had  been  sold  by  Dewey.  The  bill  alleged  that 
Hedlund,  the  original  receiver  (since  superseded  by  McDonald, 
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the  present  receiver),  was  appointed  and  took  possession  on 
June  5,  1897,  a  fortnight  after  the  failure  of  the  bank;  that  on 
September  14,  1897,  the  C!omptrolIer  levied  an  assessment  of 
$86  a  share  upon  the  capital  stock;  that  on  May  8,  1894, 
Charles  P.  Dewey  was  the  owner  of  105  shares  of  stock,  and 
was  registered  as  such;  that  the  bank  was  then,  and  continu- 
ously remained,  insolvent;  that  this  insolvency  was  known  to 
Dewey,  who  on  that  day.  May  8,  assigned  95  of  these  shares 
to  the  defendant  Jewett,  who  was  wholly  irresponsible;  that 
the  transfer  was  colorable  only,  and  made  for  the  sole  purpose 
of  evading  Dewey's  liability  as  a  stockholder;  that  Jewett 
thereafter,  at  various  times,  transferred  80  of  the  95  shares  to 
the  several  other  defendants,  and  that  on  January  3,  1895, 
Dewey  transferred  his  remaimng  10  shares  to  Jewett,  so  that 
the  bank  failed  said  105  shares  were  registered  on  the  books 
of  the  bank  in  the  names  of  the  several  transferees;  that  the 
several  transfers  were  made  at  a  time  when  the  bank  was  in- 
solvent, and  known  by  Dewey  to  be  so,  for  the  purpose  of 
evading  liability  for  assessments,  and  to  irresponsible  persons. 

The  answer  of  Dewey  contained  a  general  denial  of  all  mate- 
rial allegations,  and  set  up  that  the  transfers  were  outright 
and  for  the  par  value  of  the  stock;  that  he  had  sold  all  his 
stock,  and  with  the  exception  of  the  25  shares,  all  transfers 
had  been  made  on  the  books  of  the  bank  prior  to  its  suspension. 

The  Circuit  Court  found  that  the  sales  of  stock  were  all  made 
through  Jewett,  who  acted  merely  as  the  agent  of  Dewey  and 
had  no  interest  in  the  stock,  but  held  it  for  Dewey  in  his  name; 
that  the  bank  failed  about  two  years  and  five  months  after  the 
sale  by  Dewey;  that  the  bank  was  insolvent  in  December,  1894, 
and  January,  1895,  at  the  time  Dewey  sold  the  hundred  And 
five  shares,  and  that  Dewey,  who  was  vice  president  of  the  bank 
from  1892  to  1895,  knew,  or  ought  to  have  known,  that  fact; 
that  three  certificates,  aggregating  twenty-five  shares,  were  not 
transferred  on  the  books  of  the  bank  and  still  stood  in  the 
name  of  Jewett  when  the  bank  suspended;  that  the  claims  of 
the  creditors  of  the  bank,  who  were  such  when  Dewey  sold  his 
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stock  and  remained  such  at  the  tunie  of  the  failure,  aggregated 
$11,839.15,  of  which,  however,  only  $2,787.97  remained  imsat- 
isfied,  and  that  of  this  the  ratable  share  of  Dewey  was  $585.48, 
for  which  sum  a  decree  was  rendered. 

On  appeal  by  the  receiver  to  the  Circuit  Court  of  Appeals 
the  decree  of  the  Circuit  Court  was  reversed  and  a  new  decree 
directed  to  be  entered  for  the  full  amoimt  of  the  assessment  on 
the  twenty-five  shares  standing  in  the  name  of  Jewett  at  the 
time  of  the  failure;  that  as  to  the  eighty  shares  there  could  be 
no  recovery,  although  the  bank  was  insolvent  at  the  time  of 
the  sale  of  the  stock,  and  was  known  to  be  insolvent,  and  the 
transfer  was  made  for  the  purpose  of  evading  liability;  but  that 
there  could  be  no  recovery  without  proof  of  the  additional  fact 
that  the  several  transferees  were  likewise  insolvent;  that  as  to 
the  twenty-five  shares  Dewey  remained  Uable,  as  he  had  not 
surrendered  the  certificate  to  the  bank  or  given  the  officers 
such  data  as  to  enable  them  to  make  such  transfer  on  its  books. 
The  case  was  remanded  to  the  Circuit  Court,  with  directions 
to  render  a  decree  against  Dewey  for  his  full  assessment  on 
twenty-five  shares.  From  this  decree  both  parties  appealed 
to  this  court. 

Mr.  Frank  M,  Hall,  with  whom  Mr,  Roscoe  Pound  and  Mr. 
E,  E.  Prussingwere  on  the  brief,  for  the  receiver: 

Upon  proof  of  the  insolvency  of  the  bank  at  the  time  of  the 
assignment,  knowledge  thereof  by  Dewey  at  that  time,  and 
that  the  purpose  and  intent  of  the  transfer  was  to  escape  his 
liability  upon  the  stock  in  an  insolvent  bank,  a  decree  should 
be  rendered  for  the  full  assessment  on  105  shares.  Stiuirt  v. 
Hayden,  169  U.  S.  1;  Earle  v.  Carson,  188  U.  S.  42;  National 
Bank  v.  Case,  99  U.  S.  632;  Bowden  v.  Johnson,  107  U.  S.  251. 

Under  a  proper  construction  of  the  National  Banking  Act, 
Dewey's  estate  should  be  held  for  the  full  assessment  on  105 
shares,  upon  the  facts  foimd.  The  purpose  of  the  statutory 
provision  as  to  sale  of  the  stock  is  to  permit  sale  of  stock  in  a 
solvent  bank,  not  to  permit  evasion  of  liability  upon  stock  in 
VOL.  ecu — 33 
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a  bank  known  to  be  insolvent;  and  the  statute  should  be  con- 
strued accordmgly. 

The  word  "  transfer ''  m  section  5139  means  transfer  in  good 
faith;  that  good  faith,  in  this  connection,  means  that  good  faith 
which  inheres  in  the  ordinary  sale  of  stocks  and  securities  in  the 
usual  course  of  business,  and  that  a  transfer  made  in  view  of 
known  insolvency,  with  a  purpose  of  avoiding  Uability,  is  the 
sort  of  transfer  excluded. 

The  liabiUty  of  a  stockholder  in  a  national  bank  is  contract- 
ual in  its  nature.  Richmond  v.  Irons,  121  U.  S.  27;  Concord 
Nat.  Bank  v.  Hawkins,  174  U.  S.  365;  Whitman  v.  Oxford  Nat. 
Bank,  176  U.  S.  559,  565;  Stmrt  v.  Hayden,  169  U.  S.  1. 

This  court  has  held  expressly  that  insolvency  of  a  national 
bank  changes  at  once  the  relation  between  stockholders  and 
creditors.    McDonald  v.  Williams,  174  U.  S.  397. 

The  American  rule  as  to  the  effect  of  transfers  of  stock  in 
an  insolvent  corporation  upon  statutory  stockholder's  liabiUty, 
is  that  such  transfers  will  only  divest  the  liability  where  made 
both  in  good  faith  and  to  solvent  transferees,  and  that  if  made 
for  the  purpose  and  with  the  intent  of  avoiding  liability  upon 
the  stock  of  a  corporation  known  to  be  insolvent,  the  assignor 
remains  liable.  See  National  Bank  v.  Case  and  Bowden  v. 
Johnson,  supra. 

The  general  rule  is,  undoubtedly,  that  a  stockholder  may 
freely  transfer  his  shares  to  any  person  capable  of  acquiring 
them  and  thus  substitute  the  latter  as  a  member  of  the  corpo- 
ration in  his  stead.  This  rule,  however,  which  permits  a  transfer 
of  a  liability,  without  the  concurrence  of  those  for  whose  bene- 
fit the  Uability  exists,  is  anomalous,  and  rests  upon  special 
reasons,  which  are  the  measure  of  its  extent.  National  Car- 
riage Co.  V.  Story  Commercial  Co,,  111  California,  537. 

The  ordinary  run  of  transfers  made  to  avoid  UabiUty  are, 
for  obvious  reasons,  made  to  insolvent  or  irresponsible  trans- 
ferees. Hence  many  text-writers  and  many  courts  have 
coupled  the  two  propositions^intent  to  avoid  UabiUty  and  in- 
solvency of  the  transferees.    But  it  does  not  follow  from  this 
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not  unnatural  juxtaposition  of  these  propositions  that  both 
of  these  elements  are  essential  in  order  to  hold  the  transferrer, 
and  must  co-exist  with  insolvency  of  the  corporation  before 
he  can  be  held  Uable.  On  the  contrary,  a  detailed  examination 
of  the  long  list  of  cases  in  which  this  question  has  been  before 
the  courts  of  this  country,  will  show  these  significant  facts: 

In  substantially  every  case  in  which  courts  have  held  that  a 
transfer  of  stock  would  divest  the  liability,  they  have  qualified 
this  statement  by  the  proviso  that  the  transfer  must  be  in 
good  faith.  Moss  v.  Oakley,  2  Hill  (N.  Y.),  265;  Tucker  v. 
GUman,  121  N.  Y.  189;  Rochester  &  Kettle  FaRs  Land  Co.  v. 
Raymond,  158  N.  Y.  576;  Middletovm  Bank  v.  MagUl,  33  Con- 
necticut, 28,  70;  AuUman's  Appeal,  98  Pa.  St.  505,  517;  Har- 
pold  V.  Strobart,  46  Ohio  St.  397,  406;  Cole  v.  Adams,  19  Tex. 
Civ.  App.  507;  Stewart  v.  Walla  WaUa  Co.,  1  Washmgton,  521. 
In  those  cases  in  which  intent  to  evade  liabiUty  and  insolvency 
on  the  part  of  the  transferees  co-existed,  the  courts  have  uni- 
formly insisted  upon  the  former  as  the  material  and  important 
element.  Sco field  v.  Twining,  127  Fed.  Rep.  486;  Ward  v. 
Joslin,  100  Fed.  Rep.  676;  Foster  v.  Lincoln,  79  Fed.  Rep.  170; 
Cox  V.  Montague,  78  Fed.  Rep.  845;  Miller  v.  Great  Republic 
Ins.  Co.,  50  Missouri,  55;  Burt  v.  Real  Estate  Exchange,  175 
Pa.  St.  619.  It  has  been  held  in  many  cases,  by  courts  of  high 
authority,  that  there  need  not  be  both  intent  to  escape  liability 
and  insolvency  of  the  transferees,  but  that  one  of  these,  coupled 
with  known  insolvency  of  the  corporation,  is  enough.  These 
cases  are  of  two  types,  those  which  hold  the  original  stockholder 
liable  upon  proof  of  known  insolvency  of  the  corporation  and 
insolvency  of  the  transferees,  alone,  without  regard  to  proof 
of  the  intent  with  which  the  transfer  was  made,  and  those 
which  hold  him  liable  by  reason  of  the  known  insolvency  of 
the  corporation  and  intent  to  escape  liability,  alone,  without 
regard  to  the  financial  condition  of  the  transferees.  Cases  of 
the  first  type  are:  National  Carriage  Co.  v.  Story  &  I  sham  Co., 
Ill  California,  537;  Welch  v.  Sargent,  127  California,  72. 

Of  course,  a  transfer  to  an  insolvent  with  knowledge  of  in- 
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solvency  of  the  corporation  is  in  and  of  itself  a  fraud.  Cases 
like  Anderson  v.  Philadelphia  Warehouse  Co.,  Ill  U.  S.  479, 
where  pledgees,  seeking  to  protect  their  claims,  put  the  stock 
in  the  name  of  irresponsible  trustees,  are  quite  different.  Such 
a  transaction  is  no  fraud,  since  the  pledgee  is  merely  interested 
to  the  extent  of  secmity. 

Cases  of  the  second  type,  holding  that  a  transfer  with  knowl- 
edge of  insolvency  of  the  corporation,  made  for  the  purpose 
and  with  the  intent  to  escape  the  impending  stockholder's 
liabiUty,  will  not  divest  such  liability,  without  regard  to  the 
financial  status  of  the  transferees,  are:  Marcy  v.  Clark,  17 
Massachusetts,  330;  McLaren  v.  Frandscus,  43  Missouri,  452; 
Provident  Savings  Inst.  v.  Skating  &  Bathing  Rink,  52  Missouri, 
557;  Stewart  v.  Printing  &  Publishing  Co.,  1  Washington, 
521;  Sykes  v.  HoUoway,  81  Fed.  Rep.  432. 

The  transfers  being  fraudulent  and  invalid  when  made,  the 
assignor  remamed  liable  down  to  the  failure,  and  should  be 
held  for  the  full  amount  of  the  assessment. 

Mr.  William  B.  Mcllvaine,  with  whom  Mr.  John  P.  Wilson 
and  Mr.  Nathan  G.  Moore  were  on  the  brief,  for  Dewey  et  al. 

The  only  question  presented  by  the  record  in  this  case  is 
whether  a  sale  of  stock  in  a  national  bank,  in  operation  as  a 
going  concern,  and  made  with  actual  or  imputed  knoi^edge  of 
the  bank's  insolvency,  is  imder  all  circumstances  voidable  by 
the  receiver. 

There  was  no  finding  by  the  Circuit  Court  that  the  sale  by 
Dewey  was  made  in  bad  faith  to  avoid  liability  as  a  stock- 
holder. This  was  a  contested  proposition,  and  if  appellant  was 
not  satisfied  with  the  court's  ruling  thereon,  he  should  have 
brought  the  matter  to  the  attention  of  the  Court  of  Appeals 
in  assignments  of  error.  The  Circuit  Court  expressly  found 
that  there  was  no  evidence  tending  to  show  any  fraud  upon  the 
creditors.  This  was  equivalent  to  a  finding  that  there  was  no 
bad  faith  or  fraudulent  intent. 

The  receiver  was  evidently  satisfied  that  the  concurrence  of 
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the  two  facts,  namely:  the  insolvency  of  the  bank  and  the 
seller's  knowledge  thereof,  was  sufficient  to  charge  Dewey  with 
liability,  regardless  of  whether  his  sale  was  made  in  good  or  in 
bad  faith. 

A  sale  of  stock  in  a  going  bank,  with  actual  or  imputed 
knowledge  of  the  insolvency  of  the  bank,  can  only  be  avoided 
if  it  results  in  injury  to  creditors.  EarU  v.  Carson,  188  U.  S. 
42;  Brunstoick  Terminal  Co.  v.  National  Bank  of  Baltimore, 
192  U.  S.  386;  Richmond  v.  Irons,  121  U.  S.  27;  Bowdm  v. 
Johnson,  107  U.  S.  251;  Anderson  v.  Philadelphia  WarehoiLse 
Co.,  Ill  U.  S.  479;  Robinson  v.  Sovthem  Nat'l  Bank,  180  U.  S. 
295;  Sykes  v.  Hollotuay,  81  Fed.  Rep.  434;  Clarke  v.  White,  12 
Pet.  178;  Ming  v.  Woolfolk,  116  U.  S.  599. 

The  record  fails  to  establish  that  Dewey  knew  or  ought  to 
have  known  of  the  alleged  insolvency  of  the  bank  or  that  the 
bank  was  solvent  at  the  time  of  his  transfers  of  stock.  If 
Dewey  did  not  know  of  the  alleged  insolvency  of  the  bank,  then 
his  sale  of  the  80  shares  out  and  out,  in  good  faith,  clearly  re- 
lieved him  from  any  further  liability  thereon.  Earle  v.  Carson, 
supra. 

We  are  entitled  to  be  heard  in  this  court  in  support  of  the 
judgment  of  the  lower  court  without  assignments  or  cross 
error.  The  Stephen  Morgan,  94  U.  S.  599;  and  that  the  judg- 
ment was  right  upon  any  ground  disclosed  by  the  record.  Rid- 
ings V.  Johnson,  128  U.  S.  212-218;  3  Ency.  of  Pleading  & 
Practice,  372. 

Insolvency  is  that  condition  of  affairs  in  which  a  merchant 
or  business  man  is  unable  to  meet  his  obligations  as  they  ma- 
ture in  the  usual  course  of  business.  An  act  of  insolvency 
takes  place  when  this  condition  is  demonstrated  and  the  per- 
son has  actually  failed  to  meet  some  of  his  obligations.  Dodge 
V.  Martin,  17  Fed.  Rep.  660;  Buchanan  v.  Smith,  16  Wall.  277. 

Although  the  liabilities  of  a  corporation  may  greatly  exceed 
its  assets,  it  is  not  insolvent  in  such  sense  that  its  assets  be- 
come a  trust  fund  for  pro  rata  distribution  among  its  creditors, 
so  long  as  it  continues  to  be  a  going  concern,  and  conducts  its 
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business  in  the  ordinary  way.  Comfort  v.  McTeer,  7  Lea,  652, 
660;  Publishing  Co.  v.  Wheel  Co.,  95  Tennessee,  634. 

Insolvency  expresses  the  inability  of  a  party  to  pay  his  debts 
as  they  become  due  in  the  ordinary  course  of  business.  Toof 
V.  MaHin,  13  Wall.  47. 

Mere  inadequacy  of  assets  of  a  bank  to  pay  its  debts  is  not 
insolvency;  the  true  definition  of  insolvency  is  failure  and  con- 
sequent suspension  of  business.    EarU  v.  Carson,  188  U.  S.  42. 

Dewey  was  Uable  in  any  event  only  for  his  pro  rata  share  of 
the  debts  of  the  bank  existing  at  the  time  when  he  transferred 
his  stock  and  which  remained  unpaid  at  the  time  of  the  failure. 

We  contend  that  after  a  stockholder  has  sold  his  stock  out 
and  out,  and  has  had  it  transferred  upon  the  books  of  the 
bank,  so  as  to  give  notice  to  the  world  that  he  is  no  longer  con- 
nected with  the  bank,  he  should  be  relieved  from  liability  for 
debts  incurred  by  the  bank  thereafter.  The  statute  is  suscep- 
tible of  this  construction.  Lantry  v.  Wallace,  182  U.  S.  536; 
Waite  V.  Dawley,  94  U.  S.  527;  Cook  on  Stock  and  Stockholders, 
§261. 

If  a  creditor  of  a  bank  uses  ordinary  diUgence,  he  can  always 
ascertain  who  the  shareholders  are  before  he  extends  credit  to 
the  bank.  If  he  does  not  use  such  ordinary  diUgence,  and  ex- 
tends credit  upon  an  indefinite  idea  that  there  are  shareholders 
who  can  be  made  to  respond  for  his  clsdm,  can  he  subsequently 
look  to  shareholders  who  had  previously  sold  their  stock  out 
and  out  by  a  bona  fide  transfer  and  had  the  sale  registered  on 
the  bank's  books? 

The  exact  question  involved  here  has  been  decided  by  the 
Supreme  Court  of  Ohio,  and  upon  a  statute  substantially  sim- 
ilar to  section  5151  of  the  National  Banking  Act.  See  Rev. 
Stat.  Ohio,  §  3258;  Peter  v.  Unim  Mfg.  Co.,  56  Ohio  St.  181. 

In  another  line  of  cases  this  court  has  held  that  only  creditors 
who  may  be  presumed  to  have  extended  credit  to  a  corporation 
on  the  faith  of  an  increase  of  stock  or  other  stock  liability,  are 
entitled  to  base  claims  thereon.  See  Coit  v.  Gold  AmalgamaHng 
Co.,  119  U.  S.  343;  Bank  of  Ft.  Madison  v.  Alden,  129  U.  S. 
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372;  Handle  v.  Stutz,  139  U.  S.  417.  See  also  Siufflebeam  v. 
DeLashmuU,  83  Fed.  Rep.  449. 

Stockholders  will  be  assessed  ratably  only  for  debts  existing 
while  they  held  the  stock.  Young  v.  Wemple,  36  Fed.  Rep. 
354. 

Pledgees  of  stock  may  take  stock  in  the  name  of  an  irrespon- 
sible party  without  in  any  way  indicating  that  the  stock  is 
held  as  collateral  and  for  the  express  purpose  of  avoiding  lia- 
bility. Anderson  v.  Philadelphia  Warehouse  Co,,  111  U.  S.  479; 
Rankin  v.  FidelUy  Trust  Co.,  189  U.  S.  242. 

Mr.  Justice  Brown,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

Three  sections  of  the  National  Bank  Act,  which  are  printed 
in  the  margin,^  are  pertinent  in  connection  with  the  leading 
questions  involved  in  this  case. 

1  Sec.  5139.  The  capital  stock  of  each  association  shall  be  divided  into 
shares  of  one  hundred  dollars  each,  and  be  deemed  personal  property,  and 
transferable  on  the  books  of  the  association  in  such  manner  as  may  be 
prescribed  in  the  by-laws  or  articles  of  association.  Every  person  becom- 
ing a  shareholder  by  such  transfer  shall,  in  proportion  to  his  shares,  succeed 
to  all  the  rights  and  liabilities  of  the  prior  holder  of  such  shares;  and  no 
change  shall  be  made  in  the  articles  of  association  by  which  the  rights, 
remedies,  or  security  of  the  existing  creditors  of  the  association  shall  be 
impaired. 

(The  shares  of  this  Nebraska  bank  were  transferable  only  on  the  books 
of  the  bank,  in  person  or  by  attorney,  on  surrender  of  the  certificate  that 
represented  the  shares  proposed  to  be  transferred.) 

Sec.  5210.  The  president  and  cashier  of  every  national  banking  asso- 
ciation shall  cause  to  be  kept  at  all  times  a  full  and  correct  list  of  the  names 
and  residences  of  all  the  shareholders  in  the  association,  and  the  number  of 
shares  held  by  each,  in  the  office  where  its  business  is  transacted.  Such 
list  shall  be  subject  to  the  inspection  of  all  the  shareholders  and  creditors 
of  the  association,  and  the  officers  authorized  to  assess  taxes  imder  state 
authority,  during  business  hours  of  each  day  in  which  business  may  be 
legally  transacted.  A  copy  of  such  list,  on  the  first  Monday  of  July  of  each 
year,  verified  by  the  oath  of  such  president  or  cashier,  shall  be  transmitted 
to  the  Comptroller  of  the  Currency. 

Sec.  5151.  The  shareholders  of  every  national  banking  association  shall 
be  held  individually  responsible,  equally  and  ratably,  and  not  one  for  an> 
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That  the  transfer  of  stock  in  corporations,  even  when  in  fail- 
ing circumstances,  should  not  be  unduly  impeded,  is  essential 
not  only  to  the  prosperity  of  such  corporations  and  the  value 
of  their  stock,  but  to  the  interest  of  stockholders  who  may  de- 
sire for  legitimate  reasons  to  change  their  investments  or  to 
raise  money  for  debts  incurred  outside  the  business  of  such 
corporation.  Bank  v.  Lanier,  11  Wall.  369,  377.  At  the  same 
time  the  frequency  with  which  such  transfers  are  made  for  the 
purpose  of  evading  the  double  liability  imposed  by  the  Na- 
tional Banking  Act,  has  given  rise  to  a  large  amount  of  litiga- 
tion turning  upon  their  legality.  In  this  connection  certain 
propositions  have  been  laid  down  by  so  many  courts  and  in  so 
many  cases  that  they  may  be  regarded  as  fimdamental  prin- 
ciples of  law  applicable  to  all  cases  of  this  character. 

(1)  That  a  party,  who  by  way  of  pledge  or  collateral  secu- 
rity for  a  loan  of  money,  accepts  stock  of  a  national  bank  and 
puts  his  name  on  the  registry  as  owner,  incurs  an  immediate 
liability  as  a  stockholder,  and  cannot  relieve  himself  therefrom 
by  making  a  colorable  transfer  of  his  stock  to  another  person 
for  his  own  benefit,  as  was  done  by  the  sale  to  Jewett  in  this 
case.  National  Bank  v.  Case,  99  U.  S.  628;  Marcy  v.  Clark, 
17  Massachusetts,  329;  Nathan  v.  WhiOock,  9  Paige,  152;  Cook 
on  Stockholders,  §  263. 

(2)  The  same  result  follows  if  the  stockholder,  knowing,  or 
having  good  reason  to  know,  the  insolvency  of  the  bank,  col- 
ludes with  an  irresponsible  person  with  design  to  substitute  the 
latter  in  his  place,  and  thus  escape  individual  liability,  and 
transfers  his  stock  to  such  person.  It  is  inrniaterial  in  such 
case  that  he  may  be  able  to  show  a  full  or  partial  considera- 
tion for  the  transfer  as  between  himself  and  the  transferee. 
Bowden  v.  Johnson,  .107  U.  S.  251. 

Upon  the  other  hand,  in  Whitney  v.  Bvller,  118  U.  S.  655, 
certain  stockholders  employed  an  auctioneer  to  sell  their  shares 

other,  for  all  contracts,  debts,  and  engagements  of  such  associaticm,  to  the 
extent  of  the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  shares;    .    .     . 
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at  public  auction.  They  were  bidden  in  by  a  purchaser  who 
paid  the  auctioneer  for  them  and  received  from  him  the  cer- 
tificate of  stock  with  a  power  of  attorney  to  transfer  the  same 
in  blank.  The  auctioneer  paid  the  money  to  the  original  owner 
of  stock,  but  no  formal  transfer  was  made  on  the  books  of  the 
bank.  Shortly  afterwards  the  bank  became  insolvent  and  went 
into  the  hands  of  a  receiver,  who  made  an  assessment  upon  the 
original  stockholders.  We  held  that  the  responsibility  of  the 
stockholders  ceased  upon  the  surrender  of  the  certificate  to 
the  bank,  and  the  delivery  to  its  president  of  a  power  of  at- 
torney to  transfer  the  stock  on  the  books  of  the  bank.  The 
controlling  considerations  were  the  good  faith  of  the  stockhold- 
ers in  making  the  sale,  believing  the  bank  to  be  solvent,  and 
the  fact  that  they  had  done  all  that  they  could  reasonably  be 
expected  to  do  to  make  a  valid  sale  of  the  stock  and  a  transfer 
of  the  certificate  on  the  stock  renter. 

Under  the  English  law  a  shareholder  may  transfer  his  shares 
to  an  irresponsible  party  for  a  nominal  consideration,  though 
the  sole  purpose  of  the  transfer  be  to  escape  liability,  provided 
the  transfer  be  out  and  out,  and  not  merely  colorable  or  col- 
lusive, with  a  secret  trust  attached.  Under  such  circumstances 
the  person  making  the  transfer  is  released  from  liability,  both 
as  to  corporate  creditors  and  the  other  shareholders.  Cook  on 
Stockholders,  §  266;  2  Morawetz  on  Private  Corporations,  §  859. 

The  law  is  quite  different  in  this  country.  At  the  same  time 
the  original  stockholder  cannot  be  held  liable,  unless  the  bank 
were  practically  insolvent  at  the  time  the  transfer  was  made, 
and  its  condition  was  known  or  ought  to  have  been  known  to 
the  stockholder  making  the  transfer.  If  the  bank  were  in  fact 
solvent  and  able  to  pay  its  debts  as  they  mating  when  the 
transfer  was  made,  the  creditors  having  ample  security  in  the 
solvency  of  the  bank,  have  no  special  interest  in  knowing  who 
the  stockholders  are,  since  their  only  recourse  to  them  would 
be  in  the  remote  contingency  of  the  insolvency  of  the  bank. 
The  transferrer  can  only  be  held  liable  if  the  bank  be  insolvent, 
and  such  insolvency  be  known,  or  ought  to  have  been  known. 
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to  him  from  his  relations  to  the  bank,  since  the  transfer  is  prima 
facie  valid,  and  shifts  to  the  transferee  the  burden  of  the  re- 
sponsibility, which  can  be  laid  upon  the  original  stockholder 
only  in  case  of  bad  faith,  or  evidence  of  a  purpose  to  evade 
liability. 

This  bad  faith  may  be  shown  by  the  fact  that  the  bank  was 
known  to  him  to  be  insolvent;  but  notwithstanding  this  the 
transfer  would  be  valid  if  made  to  a  person  of  known  financial 
responsibility,  since  the  creditors  could  not  suffer  by  the  sub- 
stitution of  one  solvent  stockholder  in  place  of  another.  The 
Court  of  Appeals,  however,  went  further  and  held  that  the 
transfer  would  be  valid  unless  made  to  an  irresponsible  person 
unable  to  respond  to  an  assessment,  whose  financial  condition 
was  known,  or  ought  to  have  been  known,  to  him. 

There  is  no  such  limitation  intimated  in  the  case  of  Paidy 
V.  State  Loan  &  Trust  Co,,  165  U.  S.  606,  which  involved  a 
question  as  to  the  liability  of  a  pledgee,  but  in  which  certain 
rules  were  stated,  p.  619,  as  to  the  liability  of  shareholders, 
one  of  which  was  "that  if  the  real  owner  of  the  shares  trans- 
fers them  to  another  person,  or  causes  them  to  be  placed  on 
the  books  of  the  association  in  the  name  of  another  person, 
with  the  intent  simply  to  evade  the  responsibility  imposed  by 
section  5151  on  shareholders  of  national  banking  associations, 
such  owner  may  be  treated,  for  the  purposes  of  that  section, 
as  a  shareholder  and  liable  as  therein  prescribed."  The  case, 
however,  is  not  directly  in  point. 

The  most  pertinent  in  this  connection  is  that  of  Stvart  v. 
Hayden,  169  U.  S.  1.  In  that  case,  Stuart,  being  an  owner  of 
one  hundred  shares  of  stock  in  a  national  bank,  a  director  of 
the  bank,  and  a  member  of  its  finance  conmiittee,  purchased 
certain  real  property  of  Gruetter  and  Joers,  and  as  a  considera- 
tion assumed  a  mortgage  debt,  turned  over  his  stock  in  the 
bank  as  of  the  value  of  $18,000,  delivered  to  them  the  certificate 
of  the  shares  and  paid  the  balance  of  the  agreed  price  in  cash. 

These  certificates  of  stock  were  returned  to  the  bank  and  new 
certificates  issued  to  Gruetter  and  Joers,  to  whom  Stuart  rep- 
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resented  that  the  bank  was  in  a  solvent  and  prosperous  con- 
dition. The  Circuit  Court  found  that  such  representation  was 
false  to  the  knowledge  of  Stuart,  and  made  for  the  purpose  of 
inducing  them  to  purchase  the  stock,  and  of  evading  and  escap- 
ing his  liability  as  a  shareholder  for  his  assessment  thereon. 
Upon  this  state  of  facts  Stuart  was  held  liable  to  the  receiver 
as  the  holder  and  owner  of  these  shares. 

The  principal  inquiry  was  whether  Stuart  transferred  his 
stock  to  escape  the  liability  imposed  by  the  statute,  his  conten- 
tion being  that,  if  the  transfer  were  absolute  and  to  persons  who 
were  at  the  time  solvent  and  able  to  respond  to  an  assessment 
upon  the  shares,  the  motive  with  which  the  transfer  was  made 
was  of  no  consequence. 
In  answer  to  this  it  was  said  by  Mr.  Justice  Harlan  (pp.  7,  8) : 
"There  is  no  case  in  which  this  court  has  held  that  the  intent 
with  which  the  shareholder  got  rid  of  his  stock  was  of  no  con- 
sequence; certainly,  no  case  in  which  the  intent  was  held  to  be 
immaterial,  when  coupled  with  knowledge  or  reasonable  belief 
upon  the  part  of  the  transferrer  that  the  bank  was  insolvent  or 
in  a  failing  condition. 

"One  who  holds  such  shares — the  bank  being  at  the  time 
insolvent — cannot  escape  the  individual  liability  imposed  by 
the  statute  by  transferring  his  stock  with  intent  simply  to  avoid 
that  liability,  knowing  or  having  reason  to  believe,  at  the  time 
of  the  transfer  on  the  books  of  the  bank  that  it  is  insolvent  or 
about  to  fail.  A  transfer  with  such  intent  and  under  such  cir- 
cumstances, is  a  fraud  upon  the  creditors  of  the  bank,  and  may 
be  treated  by  the  receiver  as  inoperative  between  the  trans- 
ferrer and  himself,  and  the  former  held  liable  as  a  shareholder 
without  reference  to  the  financial  condition  of  the  transferee." 

The  court  found  upon  the  facts  (p.  14)  "that  Stuart,  with 
knowledge  of  the  insolvency  of  the  bank,  or  at  all  events  with 
such  knowledge  of  the  facts  as  reasonably  justified  the  belief 
that  insolvency  existed  or  was  impending,  sold  and  transferred 
his  stock  with  the  intent  to  escape  individual  liability,    .    .    . 
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and  the  bank  having  been  in  fact  insolvent  at  the  time  of  the 
transfer  of  his  stock — which  fact  is  not  disputed — he  remained, 
notwithstanding  such  transfer,  and  as  between  the  receiver  and 
himself,  a  shareholder,  subject  to  the  individual  liabiUty  im- 
posed by  section  5151.''  Although  it  was  alleged  in  the  bill 
by  the  receiver  that  Gruetter  and  Joers  were  at  the  time  of  the 
transfer  pecuniarily  irresponsible,  there  was  no  finding  to  that 
effect,  and  in  treating  of  the  liability  of  Stuart  no  stress  was 
laid  upon  their  financial  condition,  but  the  case  was  disposed 
of  as  one  of  bad  faith  on  Stuart's  part  in  transferring  the  shares 
at  a  time  when  he  knew  the  bank  to  be  insolvent.  There  is 
certainly  nothing  in  this  case  to  justify  the  inference  that  the 
receiver  was  bound  in  making  out  his  case  to  establish  the  fact 
that  the  transferee  was  insolvent,  and  was  known  to  the  stock- 
holder to  be  so  when  he  transferred  his  stock. 

In  MaMeson  v.  Dent,  176  U.  S.  521,  the  stockholder,  while  the 
stock  was  yet  owned  by  him  and  stood  registered  in  his  name, 
died  intestate,  and  the  stock  was  distributed  to  the  widow  and 
heirs  by  decree  of  the  Probate  Court.  Shortly  thereafter  the 
bank  became  insolvent  and  the  receiver  brought  suit  against 
the  widow  and  children  for  an  assessment.  The  defendants 
were  held  to  be  liable  upon  the  ground  that  the  obUgation  of 
a  subscriber  of  stock  is  contractual  in  its  nature,  and  is  not 
extinguished  by  death,  but,  like  any  other  contract  obligation, 
survives  and  is  enforceable  against  the  estate  of  the  stockholder, 
notwithstanding  that  the  estate  of  the  decedent  had  been  set- 
tled and  fully  administered  according  to  law,  and  that  the  in- 
solvency of  the  bank  occurred  after  the  death  of  the  intestate, 
citing  Richmond  v.  Irons,  121  U.  S.  27.  It  is  true  that  the  case 
did  not  involve  the  question  here  presented,  but  in  delivering 
the  opinion  the  prior  cases  of  National  Bank  v.  Case,  99  U.  S. 
628,  and  Bowden  v.  Johnson,  107  U.  S,  251,  were  cited  in  sup- 
port of  the  proposition,  treated  as  elementary,  that  "where  a 
transfer  has  been  fraudulently  or  collusively  made  to  avoid  an 
obUgation  to  pay  assessments,  such  transfer  will  be  disregarded, 
and  the  real  owner  be  held  liable."     (p.  531). 
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Much  stress  is  laid,  in  the  opinion  of  the  Court  of  Appeals, 
upon  the  case  of  EarU  v.  Carson,  188  U.  S.  42,  supposed  to  lend 
countenance  to  the  doctrine  that  the  receiver  is  bound,  as  part 
of  his  case,  to  establish  the  fact  that  the  transferee  was  insol- 
vent and  known  to  the  transferrer  to  be  so  at  the  time  of  the 
transfer.  The  defense  was  that,  prior  to  the  suspension  of  the 
bank,  the  defendant  had  in  good  faith  sold  the  stock  standing 
in  her  name  for  the  full  market  price,  which  had  been  paid  her; 
that  she  had  delivered  up  to  the  bank  her  stock  certificate, 
with  a  power  of  attorney  to  make  the  transfer,  and  requested 
that  the  stock  be  transferred;  that  the  officer  of  the  bank  said 
the  transfer  would  be  made,  but  it  seems  that  the  officer  had 
failed  to  discharge  that  duty;  that  as  the  defendant  had  done 
everything  which  the  law  required  her  to  do  to  secure  the  trans- 
fer, she  had  ceased  to  be  a  stockholder  and  was  not  responsible. 
It  was  alleged  as  error  that  the  trial  court  refused  to  instruct 
the  jury  that  the  sale  of  the  stock,  though  lawful  in  every 
other  respect,  could  not  be  so  treated  if  it  were  found  that  at 
the  time  of  the  sale  the  reserve  of  the  bank  were,  to  the  knowl- 
edge of  the  defendant,  below  the  limit  fixed  by  law  (p.  44). 
This  refusal  was  held  not  to  be  error.  "Certainly,''  said  Mr. 
Justice  White  in  the  opinion  (p.  46),  "it  cannot  in  reason  be 
said  that  the  power  would  exist  to  sell  stock  like  any  other  per- 
sonal property  if  before  the  power  could  be  exercised  the  seller 
must  examine  the  affairs  of  the  bank,  marshal  its  assets  and 
liabilities  in  order  to  form  an  accurate  judgment  as  to  the  pre- 
cise condition  of  the  bank." 

In  discussing  the  question  in  regard  to  the  validity  of  the 
transfer,  it  was  said  (p.  49)  that  "  the  exercise  of  the  power  to 
transfer  stock  in  a  national  bank  is  controlled  by  the  rules  of 
good  faith  applicable  to  other  contracts.  The  qualification 
just  stated  gives  no  support  to  the  proposition  that  where  a 
sale  of  stock  in  a  national  bank  is  made  in  good  faith,  never- 
theless the  consequences  of  the  sale  are  avoided  if  subsequently 
it  developed  that  the  bank  was  insolvent  at  the  time  of  the 
transfer,  in  the  sense  that  its  assets  were  then  unequal  to  the 
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discharge  of  its  liabilities,  when  such  fact  was  unknown  to  the 
seller  of  the  stock  at  the  time  of  the  sale." 

The  argument  was  made  (p.  54)  that  as  the  "person  to  whom 
the  stock  was  sold  was  insolvent,  and  hence  unable  to  respond 
to  the  double  liability,  the  sale  was  void,  although  the  fact  of 
such  insolvency  of  the  buyer  was  unknown  to  the  seller." 
This  was  held  to  be  unsound,  "since  it  but  insists  that  the  va- 
lidity of  the  sale  of  the  stock  is  to  be  tested,  not  by  the  good 
faith  of  the  seller,  but  upon  the  unknown  financial  condition 
of  the  buyer.''  We  find  nothing  in  this  case  which  impugns 
in  any  degree  the  authority  of  the  prior  cases,  or  holds  that  the 
vaUdity  of  the  sale  is  to  be  gauged  by  the  financial  condition 
of  the  transferee,  or  the  knowledge  of  that  condition  by  the 
transferrer. 

1.  We  think  it  a  proper  deduction  from  the  prior  cases,  and 
such  we  hold  to  be  the  law,  that  the  gist  of  the  liability  is  the 
fraud  implied  in  selling,  with  notice  of  the  insolvency  of  the 
bank  and  with  intent  to  evade  the  double  liability  imposed  upon 
the  stockholder  by  the  National  Banking  Act.  In  short,  the 
question  of  liability  is  largely  determinable  by  the  presence  or 
absence  of  an  intent  to  evade  liability.  The  fact  that  the  sale 
was  made  to  an  insolvent  buyer  is  doubtless  additional  evidence 
of  the  original  fraudulent  intent,  but  would  not  be  in  itself  suf- 
ficient to  constitute  fraud  without  notice  of  the  insolvency  of 
the  bank.  The  stockholder  is  not  deprived  of  his  right  to  sell 
his  stock  by  the  fact  that  the  sale  is  made  to  an  insolvent  per- 
son, unless  it  be  made  with  knowledge  of  the  insolvency  of  the 
bank.  This  was  practically  the  ruling  in  Earle  v.  Carson,  in 
which  we  held  that  a  bona  fide  sale  would  not  be  void,  thou^ 
the  vendee  were  insolvent,  if  the  fact  of  such  insolvency  were 
at  the  time  unknown  to  the  seller.  The  case  of  Earle  v.  Carson, 
so  far  from  lending  countenance  to  the  argument  of  the  ap- 
pellees, bears  strongly  in  the  opposite  direction. 

The  solvency  of  the  vendee,  however,  is  pertinent  in  showing 
that  no  damage  could  have  resulted  to  the  creditors  of  the  bank 
by  the  transfer.    Though  not  a  necessary  part  of  the  plaintiff's 
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case,  it  may  be  a  complete  defense,  if  it  be  shown  that  the  sale, 
however  fraudulent,  was  made  to  a  vendee  who  was  as  able 
to  respond  to  the  double  liability  as  was  the  vendor.  The 
proposition  that  the  executors  are  not  responsible  because  the 
sales  were  made  to  solvent  vendees,  being  defensive  in  its  char- 
acter, the  burden  of  proof  was  upon  them.  In  this  particular 
the  case  is  not  unlike  that  of  an  ordinary  action  upon  a  con- 
tract, where  the  plaintiff  reUes  upon  the  contract  and  the 
breach,  and  sues  for  such  damages  as  may  be  reasonably  sup- 
posed to  follow  therefrom.  But  it  may  be  shown  in  defense 
that  no  damages  really  resulted,  as,  for  instance,  in  an  action 
for  services,  that  plaintiff  might  have  obtained  other  employ- 
ment at  the  same  wages,  or,  in  an  action  for  a  failure  to  de- 
liver goods,  that  plaintiff  might  have  gone  into  the  market  and 
purchased  other  goods  at  the  same  price  at  which  the  defendant 
had  agreed  to  sell  them.  In  such  case  defendant  assumes  the 
burden  of  proving  that  no  damage  in  fact  resulted.  The  argu- 
ment in  this  case  really  is  that  the  receiver  was  bound  to  show, 
not  only  that  Dewey  was  guilty  of  fraud,  but  that  damages 
necessarily  resulted  and  that  he  knew  that  fact.  The  reply  is 
that  the  fraud  was  consummated  by  the  sale  of  the  stock  of  a 
bank  known  to  be  insolvent,  with  intent  to  evade  liability,  and 
that  the  fraud  is  not  less  though  the  transferees  happened  to  be 
solvent,  but  that  their  solvency  may  be  proved  to  rebut  the 
presumption  that  injury  resulted  to  the  creditors  from  the 
transfers. 

While  there  is  no  express  finding  of  the  Court  of  Appeals 
(though  there  was  in  the  Circuit  Coxirt)  that  Dewey  knew,  or 
should  have  known,  of  the  insolvency  of  the  bank  at  the 
time  of  the  transfer,  and  that  the  transfer  was  made  with  the 
intent  to  evade  his  double  liabiUty  as  stockholder,  the  decree 
of  both  courts  is  based  upon  this  assumption;  and  as  stated 
in  the  dissenting  opinion  "that  the  final  suspension  of  the 
bank,  though  it  occurred  two  years  and  five  months  after 
Dewey's  transfer  of  stock,  is  traceable,  in  the  line  of  cause  and 
effect,  to  the  insolvency  of  the  bank  at  the  time  of  the  trans- 
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fer."  We  do  not  understand  these  facts  to  be  seriously  dis- 
puted. 

In  this  connection  it  only  rem^dns  to  consider  whether  the 
transferees  were  financially  responsible  to  the  amount  of  the 
assessment.  It  is  not  necessary  to  show  that  they  were  per- 
sons of  responsibility  equal  to  that  of  the  original  stockholder. 
It  is  sufficient  that  they  were  responsible  to  the  amount  called 
for  by  the  necessities  of  the  case — in  other  words,  in  an  amount 
sufficient  to  indicate  that  the  creditors  of  the  bank  were  not 
damnified  by  the  change  of  ownership. 

Although  the  evidence  does  not  show  affirmatively  the  in- 
solvency of  the  ultimate  transferees,  it  falls  far  short  of  show- 
ing that  a  decree  against  them  for  their  assessment  could  be 
collected.  Without  going  into  details  of  the  property  of  each 
one  of  the  seven  transferees,  it  is  sufficient  to  say  that  they  were 
either  working  on  salaries,  with  no  evidence  of  available  prop- 
erty, outside  of  such  salaries,  or  that  their  property  consisted 
of  incumbered  real  estate  in  Chicago  of  a  largely  speculative 
value;  and  that  in  some  cases,  at  least,  the  shares  were  paid  for 
in  real  estate  conveyed  for  the  purpose  of  getting  rid  of  the 
property  and  avoiding  the  pasnnent  of  interest  on  the  incum- 
brances. There  is  no  satisfactory  evidence  that  a  decree 
against  any  one  of  these  parties  for  the  amount  of  his 
assessment  could  have  been  collected  by  ordinary  process  of 
law. 

2.  But,  except  so  far  as  the  twenty-five  shares  held  by  Jewett 
as  the  agent  of  Dewey  at  the  time  of  the  failure,  we  think  the 
executors  should  not  be  held  liable  to  the  creditors  who  became 
such  after  the  transfer.  The  National  Banking  Act  requires 
(Rev.  Stat.  §  5210)  a  list  of  the  names  and  residences  of  all  the 
shareholders,  and  the  number  of  shares  held  by  each  to  be  kept 
in  the  banking  house,  subject  to  the  inspection  of  all  the  share- 
holders and  creditors  of  the  association;  and  (sec.  5139),  that 
every  person  becoming  a  shareholder  by  a  transfer  of  shares  to 
himself  shall  succeeed  to  all  the  rights  and  UabiUties  of  the  prior 
holder  of  such  shares,  and  no  change  shall  be  made  in  the  ar- 
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tides  of  association  by  which  the  rights,  remedies  or  securities 
of  the  existing  creditors  of  the  association  shall  be  impaired. 

The  object  of  this  legislation  is  evidently  to  apprise  persons 
dealing  with  the  bank  of  the  names  of  the  shareholders,  upon 
whom  the  double  Uability  shall  be  imposed  in  case  of  the  in- 
solvency of  the  bank.  In  the  event  of  such  insolvency  it  is 
only  existing  creditors  who  can  claim  to  have  been  damnified 
by  a  fraudulent  transfer  of  shares.  As  to  them  such  transfer 
is  voidable.  Subsequent  creditors  are  apprised  by  the  pub- 
lished list  of  the  names  of  the  shareholders,  to  whom  transfers 
have  been  made,  and  of  the  persons  to  whom  they  may  have 
recoiu^  for  the  double  liability.  The  injustice  of  holding  a 
stockholder  liable  for  an  indefinite  time  in  the  future  to  cred- 
itors who  may  have  become  such  years  after  he  had  parted 
with  his  stock,  and  who  were  apprised  of  the  names  of  the  stock- 
holders by  the  published  list,  is  too  manifest  to  require  an  ex- 
tended conmient.  We  are  only  applying  to  this  case  by  anal- 
ogy the  ordinary  rule  of  the  common  law,  that  a  voluntary 
deed  by  a  person  heavily  indebted  is  fraudulent  and  void  as 
to  prior  creditors  merely  upon  the  ground  that  he  was  so  in- 
debted, but  as  to  subsequent  creditors  is  only  void  upon  evi- 
dence that  the  deed  was  made  in  contemplation  of  future  in- 
debtedness. Sexton  V.  Wheaton,  8  Wheat.  229;  Schreyer  v. 
iScott,  134  U.  S.  405;  Ridgeway  v.  Underwood,  4  Wash.  C.  C. 
129,  137;  BenneU  v.  Bedjiyrd  Bank,  11  Massachusetts,  421. 

This  was  the  interpretation  given  to  a  similar  statute  by  the 
Supreme  Court  of  Ohio  in  Peter  v.  Union  Mfg.  Co,,  56  Ohio  St. 
181,  204  It  is  true  that  in  Ohio  a  stockholder  cannot  escape 
liability  to  existing  creditors  by  a  transfer  of  his  stock,  however 
bona  fide  such  transfer  may  be.  But  we  do  not  see  how  that 
affects  the  ruling  in  the  Peter  case,  that  he  does  not  continue 
liable  as  to  future  creditors. 

The  case  of  Bowden  v.  Johnson,  107  U.  S.  251,  turned  upon 

the  question  of  the  fraud  in  a  certain  transfer  of  stock,  the 

conclusion  being  that  such  transfer  was  fraudulent,  and  that 

the  original  owner  continued  liable  to  the  creditors  of  the  bank. 

VOL.  ecu — 34 
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The  question  as  to  whether  such  liability  was  limited  to  exist- 
ing creditors  or  extended  to  future  creditors  was  not  touched 
upon  in  the  opinion  of  the  court,  but  as  the  insolvency  of  tiie 
bank  seems  to  have  occurred  soon  after  the  fraudulent  transfer 
was  made,  it  is  improbable  that  any  future  creditors  existed. 

There  are,  undoubtedly,  cases  in  which  we  have  used  the 
general  expression  that  in  the  event  of  a  fraudulent  transfer 
of  stock  the  stockholder  remains  Uable  to  the  creditors  of  the 
bank,  but  in  none  of  them  were  we  called  upon  to  discriminate 
between  existing  and  subsequent  creditors,  since  as  a  rule  the 
insolvency  of  the  bank  followed  soon  after  the  transfer,  and 
the  distinction  was  not  called  to  our  attention  by  counsel. 

It  results  that  there  must  be  a  decree  affirming  the  decree 
of  the  Circuit  Court  of  Appeals  so  far  as  it  holds  Dewey  liable 
for  his  full  assessment  on  the  twenty-five  shares  standing  in 
Jewett's  name,  and  reversing  in  so  far  as  it  exonerated  his  es- 
tate from  assessment  upon  the  remaining  shares,  to  such 
amount  as  is  necessary  to  satisfy  the  creditors  existing  at  the 
time  the  transfer  of  the  stock  was  made,  and  that  the  cause  be 
remanded  to  the  Circuit  Court  for  the  Northern  District  of 
Illinois  for  further  proceedings  consistent  with  this  opinion. 

Mr.  Justice  White,  with  whom  concur  Mr.  Justice  Mc- 
Kenna  and  Mr.  Justice  Day,  dissenting. 

To  make  clear  the  reasons  for  my  dissent  I  briefly  recapitu- 
late the  facts,  the  issues  and  the  matters  decided. 

As  a  result  of  the  failure  in  May,  1897,  of  the  First  National 
Bank  of  Orleans,  Nebraska,  the  Comptroller  appointed  a  re- 
ceiver and  subsequently  levied  an  assessment  of  $86  a  share 
to  make  good  a  deficiency  of  assets  required  to  enable  the  pay- 
ment of  the  creditors  of  the  bank  existing  at  the  date  of  the 
failure. 

In  May,  1894,  Dewey  was  the  registered  owner  of  105  shares 
of  the  stock  of  the  bank.  In  that  month  and  year  he  assigned 
95  of  these  shares  to  Jewett  and  they  were  transferred  on  the 
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stock  register  in  the  name  of  Jewett.  Jewett  then  transferred 
on  the  stock  register  80  of  these  shares  to  six  other  persons, 
Jewett  thus  remaining  the  registered  holder  of  but  15  out  of 
the  95  shares  transferred  to  him  by  Dewey.  Subsequently 
Dewey  transferred  on  the  stock  register  the  remaining  10  of 
the  original  105  shares  to  Jewett.  At  the  time,  therefore,  of 
the  failure  of  the  bank  the  105  shares  originally  owned  by 
Dewey  had  been  put  out  of  his  name  and  stood  on  the  stock 
register  of  the  bank  as  follows:  25  shares  in  the  name  of 
Jewett  and  80  shares  in  various  proportions  in  the  names  of 
the  six  persons  to  whom  Jewett  had  transferred  them. 

The  object  of  the  bill  is  to  hold  Dewey  liable  on  the  105  shares 
for  the  assessment  levied  by  the  Comptroller.  Questions  of 
fact  and  of  law  are  involved.  The  first  are.  At  the  time  of  the 
failure  of  the  bank  did  the  105  shares  of  stock  stand  in  the  name 
of  the  agent  of  Dewey,  or  if  not,  did  they  stand  in  the  name  of 
irresponsible  persons  to  whom  Dewey,  with  the  knowledge  of 
the  insolvency  of  the  bank  and  to  escape  liability,  transferred 
the  stock?  And  the  question  of  law  is.  If  the  stock  was  still 
Dewey's,  or  if  it  was  transferred  by  him,  as  stated,  is  he  liable 
for  the  assessment  or  for  any  part  thereof? 

The  court  now  determines  both  questions  of  fact  against 
Dewey.  In  other  words,  the  court  holds  that  Dewey  was  the 
owner  of  the  25  shares  standing  in  the  name  of  Jewett,  because 
Jewett  received  the  transfer  merely  as  the  agent  of  Dewey  and 
never  became  the  owner  of  the  stock.  As  to  the  80  shares 
standing  in  the  names  of  the  six  persons  to  whom  Jewett 
transferred  them,  the  court  holds  that  they  were  transferred 
by  Dewey  to  his  agent  Jewett  with  knowledge  of  the  insolvency 
and  to  avoid  the  statutory  liability,  and  to  carry  out  this 
purpose  were  transferred  by  Jewett  as  his  (Dewey's)  agent, 
into  the  names  of  six  irresponsible  persons.  The  questions  of 
fact  being  thus  decided  against  Dewey,  the  proposition  of  law 
is  in  substance  decided  in  his  favor.  I  say  this  because  it  is 
now  held  that  Dewey  is  not  liable,  except  as  to  the  25  shares, 
for  the  assessment  of  $86  a  share  to  pay  the  debts  of  the  bank 
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existing  at  the  time  of  the  failure,  but  only  for  such  proportion 
of  such  assessment  as  may  be  required  to  pay  such  unsatisfied 
debts  of  the  bank,  if  any  there  be,  which  were  in  existence  at 
the  several  dates  when  the  transfers  of  the  80  shares  were  made 
by  Jewett  as  the  agent  of  Dewey. 

My  dissent  is  constrained  by  a  deep  conviction  of  the  un- 
soundness of  the  proposition  now  upheld  exempting  Dewey 
from  liability,  in  respect  to  the  80  shares,  for  the  call  made 
by  the  Comptroller  to  pay  the  debts  of  the  bank  existing  at 
the  time  of  the  failure,  and  the  decision  that  he  is  only  liable 
for  such  sum  as  may  be  necessary  to  pay  the  unsatisfied  debts, 
if  any,  which  existed  when  the  fraudulent  transfer  of  the  stock 
was  made. 

As  it  is  given  to  me  to  see  it,  this  ruling  is  both  novel  and 
dangerous  and  without  the  support  of  any  administrative  or 
judicial  construction  applied  to  the  statute,  since  it  was  origi- 
nally enacted,  more  than  forty  years  ago.  To  me  it  moreover 
seems  that  the  ruling  is  repugnant  both  to  the  text  and  spirit 
of  the  statute,  considered  as  an  original  question,  and  is  besides 
contrary  to  a  line  of  adjudications  of  this  and  other  Federal 
courts.  My  endeavor  shall  be  briefly  to  state  the  reasons  by 
which  I  am  led  to  this  conclusion. 

It  cannot  be  denied  that  from  the  date  of  the  original  enact- 
ment of  the  National  Banking  Act  in  1863  to  the  present  time 
the  Comptroller  of  the  Currency,  in  making  an  assessment  under 
the  law  to  pay  the  debts  of  a  failed  national  bank,  has  always 
made  such  call  upon  the  assumption  that  the  stockholders  who 
were  liable  for  assessment  were  so  liable  ratably  for  the  amount 
required  to  pay  the  debts  of  the  bank  existing  at  the  time  of 
the  failure.  Such  also  is  the  case  viewed  from  the  standpoint 
of  judicial  decisions,  for,  although  in  numerous  cases  in  this 
court  and  many  cases  in  the  lower  Federal  courts  for  years 
and  years,  questions  in  every  aspect  have  been  conadered 
concerning  the  liability  of  a  stockholder  in  a  national  bank 
who,  it  was  alleged,  had  transferred  his  stock  in  fraud  of  the 
statute,  no  case  can  be  found  where  even  a  suggestion  was 
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made  by  counsel  or  by  the  courts  of  the  existence  of  the  rule 
of  limited  liabiUty  which  the  court  now  upholds.  In  saying 
this  I  do  not  overlook  the  fact  that  the  court  in  its  opinion 
refers  to  an  Ohio  case  Peter  v.  Union  Mfg,  Co.,  56  Ohio  St. 
181,  as  sustaining  the  doctrine  which  is  now  announced. 
That  case,  however,  did  not  concern  a  national  bank,  but 
related  to  an  Ohio  corporation,  and,  as  I  shall  hereafter  en- 
deavor to  demonstrate,  rested  solely  upon  the  provisions  of 
the  constitution  and  laws  of  the  State  of  Ohio,  which  were 
not  only  pecuUar  to  that  State,  but  were  directly  in  conflict 
with  the  principle  of  liability  expressed  in  the  acts  of  Congress 
concerning  the  responsibility  of  stockholders  in  national  banks. 

Whilst  of  course  the  absence  during  such  a  long  period  of 
time,  in  administrative  execution  and  judicial  exposition,  of 
even  a  suggestion  that  the  limitation  of  UabiUty  now  sustained 
was  warranted  by  the  statute  is  not  conclusive,  it  certainly  is 
persuasive  that  if  such  a  limitation  can  be  evolved  from  the 
law  it  must  be  occult  and  strained,  since  it  has  been  latent  and 
undiscovered  for  forty  years.  But  a  consideration  of  the 
statute  it  seems  to  me  will  at  once  make  clear  the  fact  that  the 
limitation  now  sanctioned  has  never  before  been  intimated, 
because  that  limitation  must  have  been  considered  to  be  re- 
pugnant to  the  text  of  the  statute. 

Both  by  the  National  Banking  Act  as  originally  adopted 
in  1863  and  as  reenacted  in  1864,  and  as  now  embodied  in 
section  5139  of  the  Revised  Statutes,  owners  of  stock  in  na- 
tional banks  were  empowered  to  transfer  that  stock  as  personal 
property.  The  purpose  of  C!ongress  to  render  this  transfer 
effectual  is  evidenced  by  the  omission  in  the  reenactment  in 
1864  of  a  provision  found  in  the  act  of  1863,  which  might  have 
had  the  effect  of  limiting  transfers.  Earle  v.  Carson,  188  U.  S. 
42,  46.  And,  following  the  plain  text  of  the  act,  it  has  not  been 
questioned  that  creditors  existing  at  the  time  a  stockholder 
made  and  completed  a  lawful  transfer  of  his  stock  had  no  right 
to  complain  or  hold  the  outgoing  stockholder  for  existing  debts 
of  the  bank,  since  by  the  statute  the  result  of  such  a  transfer 
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was  to  sever  all  connection  between  such  stockholder  and  the 
bank,  wholly  without  reference  to  the  consent  of  the  then 
existing  creditors,  and  to  substitute  the  person  to  whom  the 
vaUd  and  completed  transfer  had  been  made.  Now,  whilst  it 
is  true  that  the  statute  requires  a  registry  of  stockholders  to  be 
kept  and  transfers  to  be  noted  thereon,  in  view  of  the  unlimited 
right  of  a  stockholder  to  make  a  lawful  transfer  without  the 
consent  of  the  creditors  existing  at  the  time  of  the  transfer, 
it  cannot  be  said  that  the  statute  gave  to  the  creditors  a  right 
to  prevent  transfers  or  presupposed  that  they  would  contract 
with  the  bank  upon  the  faith  of  a  particular  state  of  the  registry, 
when  by  the  statute  that  registry  could  be  changed  by  lawful 
transfers  without  the  power  of  the  creditor  to  complain.  It 
is  true  also  that  the  statute  declares  (Rev.  Stat.  §5139) 
that  when  a  lawful  transfer  is  made  the  shareholder  "shall 
succeed  to  all  the  rights  and  Uabilities  of  the  prior  holder  of 
such  shares."  But  this  does  not  imply  that  existing  creditors 
have  a  contract  right  against  the  transferring  stockholder, 
since  the  right  of  such  stockholder  to  make  a  lawful  transfer 
and  substitute  another  for  himself  without  the  consent  of  the 
creditors  is  an  affirmance  instead  of  a  negation  of  the  absence 
of  the  contract  relation  between  the  transferring  stockholder 
and  then  existing  creditors.  And  this  is  emphasized,  since  the 
new  stockholder  becomes  ratably  liable  not  only  for  debts 
contracted  after  the  transfer  made  to  him  but  for  all  the  prior 
imsatisfied  debts.  Of  course  by  the  statute  as  originally 
enacted  and  as  now  existing  (Rev.  Stat.  §5151),  those  who 
were  stockholders  in  a  national  bank  at  the  time  of  its  failure 
are  made  equally  and  ratably  liable  to  the  amount  of  their 
stock  for  the  debts  of  the  bank  then  existing.  But  this  pro- 
vision does  not  destroy  or  impair  the  right  to  make  a  lawful 
transfer  before  the  failure  of  a  bank,  since  it  only  attaches  the 
double  UabiUty  to  those  who  have  not  made  a  lawful  transfer 
and  who  are  in  contemplation  of  law  stockholders  at  the  time 
of  the  failure.  Harmonizing  these  two  sections  of  the  statute, 
they  import  the  purpose  to  secure  the  great  advantage  result- 
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ing  from  the  untrammelled  power  to  make  a  lawful  transfer 
of  stock  as  pointed  out  by  this  court  in  EarU  v.  Carson,  supra, 
and  First  National  Bank  v.  Lanier,  11  Wall.  369,  377,  and  yet 
at  the  same  time  when  failure  ensues  to  give  the  then  existing 
creditors  the  benefit  of  the  double  liability  of  the  then  exist- 
ing stockholders. 

And  when  the  repeated  adjudications  of  this  court  are  con- 
sidered to  me  it  seems  that  they  expound  the  text  and  spirit 
of  the  statute  as  above  pointed  out,  and,  therefore,  the  rule  now 
announced  cannot  be  consistently  upheld  without  overthrow- 
ing those  decisions  and  substituting  a  new  statute.  In  Na- 
ticmal  Bank  v.  Case,  99  U.  S.  628  (decided  m  1878),  the  prin- 
ciple controlling  the  question  of  the  Uability  of  a  stockholder 
in  a  national  bank  who  had  made  a  fraudulent  disposition  of 
his  stock  was  considered.  On  the  one  hand  it  was  insisted 
that  as  the  stockholder  had  a  right  to  transfer  his  stock  with- 
out the  consent  of  then  existing  creditors  of  the  bank,  every 
"out  and  out''  transfer,  as  it  was  termed,  should  be  held  to 
be  eflBcacious  to  reUeve  from  Uability  at  the  date  of  the  failure. 
On  the  other  hand  it  was  contended  that  if  a  transfer  was  made 
with  a  knowledge  of  the  insolvency  of  the  bank  and  to  escape 
the  statutory  liability,  the  stockholder  remained  a  stock- 
holder,* and  was,  therefore,  subject  to  the  double  Uability. 
The  latter  contention  was  sustained.  The  court  recognized 
the  fact  that  in  England,  when  a  stockholder  had  a  right  to 
dispose  of  his  stock  at  pleasure,  the  rule  was  that  every  out 
and  out  transfer  which  was  not  a  mere  sham  severed  the  con- 
nection of  the  stockholder  with  the  corporation,  thus  causing 
him  to  be  no  longer  a  stockholder  and  leaving  him  entirely 
free  from  UabiUty.  But  the  American  rule  was  held  to  be 
different.  Expounding  that  rule,  it  was  declared  that  both 
in  the  case  where  a  stockholder  made  a  sham  sale  or  transferred 
his  stock  to  an  irresponsible  person,  with  knowledge  of  the 
insolvency  of  the  bank,  and  for  the  purpose  of  escaping  the 
statutory  liabiUty,  the  transferrer  remained  a  stockholder  for 
the  purpose  of  the  statutory  double  UabiUty.    In  other  words, 
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the  court  declared  that  m  both  such  cases  the  transfer,  in  legal 
intendment,  at  the  election  of  creditors  would  be  held  to  be  a 
mere  simulation,  leaving  the  stockholder,  despite  such  trans- 
fer, continuously  subject  to  his  statutory  Uability. 

Without  attempting  to  review  all  of  the  many  other  cases 
decided  by  this  court  involving  controversies  on  this  subject, 
it  may  not  be  doubted  that  the  substantial  doctrine  of  the  case 
just  reviewed  has  been  reiterated  time  and  time  again  and  is 
the  settled  law  of  this  court.  Thus  in  Bowden  v.  Johnson,  107 
U.  S.  251,  Johnson  was  the  holder  of  stock  in  a  national  bank. 
On  February  14,  1874,  his  stock  was  transferred  on  the  books 
of  the  bank  in  the  name  of  a  Mrs.  Valentine.  On  May  26, 
1874,  more  than  thrqe  months  after  such  transfer,  the  bank 
failed  and  the  C!omptroller  made  an  assessment  to  pay  the 
debts  existing  at  the  time  of  the  failure,  and  the  suit  had  for 
its  object  the  enforcement  of  this  assessment  against  Johnson. 
It  was  found  that  the  transfer  to  Mrs.  Valentine  was  not  a  sham, 
but  that  at  the  time  it  was  made  the  bank  was  insolvent, 
that  Johnson  knew  of  the  insolvency  and  transferred  his  stock 
to  avoid  UabiUty  and  with  the  knowledge  that  Mrs.  Valentine 
was  irresponsible.  Coming  to  consider  the  contention,  imder 
.these  facts,  that  Johnson  could  not  be  held  for  the  debts  exist- 
ing at  the  time  of  the  failure,  the  court  expressly  reiterated  the 
ruling  in  the  Case  case,  held  that  a  shareholder  who  made  a 
fraudulent  transfer  of  the  kind  under  consideration  continued 
liable  as  a  stockholder,  and  the  assessment  which  had  been 
made  by  the  Comptroller  for  the  debts  existing  at  the  time  of 
the  failure  was  adjudged  to  be  valid,  although  such  failure 
happened  months  after  the  fraudulent  transfer.  In  the  course 
of  the  opinion  the  court  said  (p.  261): 

"But  where  the  transferrer,  possessed  of  information  show- 
ing that  there  is  good  ground  to  apprehend  the  failure  of  the 
bank,  colludes  and  combines,  as  in  this  case,  with  an  irresponsi- 
ble transferee,  with  the  design  of  substituting  the  latter  in  his 
place,  and  of  thus  leaving  no  one  with  any  abiUty  to  respond 
for  the  individual  liability  imposed  by  the  statute,  in  respect 
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of  the  shares  of  stock  transferred,  the  transaction  will  be 
decreed  to  be  a  fraud  on  the  creditors,  and  he  will  be  held  to 
the  same  liabiUty  to  the  creditors  as  before  the  transfer.  He 
will  be  still  regarded  as  a  shareholder  quoad  the  creditors, 
although  he  may  be  able  to  show  that  there  was  a  full  or  a 
partial  consideration  for  the  transfer,  as  between  him  and  the 
transferee. 

"The  appellees  contend  that  the  statute  does  not  admit  of 
such  a  rule,  because  it  declares  that  every  person  becoming  a 
shareholder  by  transfer  succeeds  to  all  the  liabilities  of  the 
prior  holder,  and  that,  therefore,  the  Uabilities  of  the  prior 
holder,  as  a  stockholder,  are  extinguished  by  the  transfer. 
But  it  was  held  by  this  court  in  National  Bank  v.  Ca^e,  99 
U.  S.  628,  that  a  transfer  on  the  books  of  the  bank  is  not  in  all 
cases  enough  to  extinguish  liability.  The  court,  in  that  case, 
defined  as  one  limit  of  the  right  to  transfer,  that  the  transfer 
.  must  be  out  and  out,  or  one  really  transferring  the  ownership 
as  between  the  parties  to  it.  But  there  is  nothing  in  the  statute 
excluding,  as  another  limit,  that  the  transfer  must  not  be  to  a 
person  known  to  be  irresponsible,  and  collusively  made,  with 
the  intent  of  escaping  Hability,  and  defeating  the  rights  given 
by  statute  to  creditors.  Mrs.  Valentine  might  be  liable  as  a 
shareholder  succeeding  to  the  UabiUties  of  Johnson,  because 
she  has  voluntarily  assumed  that  position;  but  that  is  no  rea- 
son why  Johnson  should  not,  at  the  election  of  creditors,  still 
be  treated  as  a  shareholder,  he  having,  to  escape  liability, 
perpetrated  a  fraud  on  the  statute.  This  is  the  view  enforced 
by  the  decision  of  the  Chief  Justice  in  Davis  v.  Stevens,  17 
Blatchf.  259." 

Again,  in  Stvart  v.  Hayden,  169  U.  S.  1,  where  it  was  found 
that  a  transfer  of  stock  in  a  national  bank  had  been  made  with 
knowledge  on  the  part  of  the  transferrer  of  the  insolvency  of 
the  bank,  and  to  escape  the  double  liabiUty,  the  court,  after 
approvingly  citing  the  previous  cases,  said  (p.  14) : 

"And  the  bank  having  been,  in  fact,  insolvent  at  the  time 
of  the  transfer  of  the  stock — which  fact  is  not  disputed — he 
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(the  transferrer)  remained  notwithstanding  such  transfer,  as 
between  the  receiver  and  himself,  a  shareholder  subject  to  the 
individual  liability  imposed  by  section  5151." 

I  need  not  stop  to  refer  to  the  subsequent  adjudications  of 
this  court  which  expressly  reiterate  the  rulings  just  reviewed, 
since  they  are  approvingly  cited  in  the  opinion  of  the  court,  and 
indeed  are  made  the  basis  of  the  ruling.  But  to  my  mind  it 
seems  clear  that  the  limited  liabiUty  of  Dewey  which  the  court 
now  applies  to  the  eighty  shares  is  repugnant  to  the  previous 
decisions,  and  therefore  the  effect  of  citing  approvingly  the 
cases  in  question  and  yet  deciding,  as  the  court  now  does,  is 
but  at  one  and  the  same  time  to  approve  and  disapprove  the 
previous  decisions. 

Let  me  briefly  state  why  I  think  this  conclusion  inevitable. 
Certain  it  is  that  the  previous  cases  expressly  and  unequivo- 
cally decided  that  a  stockholder  who  in  fraud  of  the  liability 
as  stated  makes  a  transfer  of  his  stock  remains  at  the  elec- 
tion of  the  creditors  a  stockholder  to  the  same  extent  as  if 
the  transfer  had  not  been  made  or  as  if  it  had  been  a  mere 
sham.  Can  there  be  doubt  of  this  in  view  of  the  language  of 
the  Case  case  announcing  the  American  rule,  of  the  express 
statement  to  that  effect  in  the  Bowden  case,  and  the  fact  that 
in  that  case  the  Uability,  under  the  call  of  the  Comptroller, 
was  enforced  for  the  debts  existing  months  after  the  com- 
pleted transfer  and  not  merely  for  the  unsatisfied  debts  exist- 
ing at  the  time  of  the  transfer?  Is  this  not  certain  also  in 
view  of  the  declaration  in  Stvart  v.  Hayden,  that  because 
of  the  fraudulent  transfer  the  stockholder  continued  to  be 
liable  under  the  statute?  And  mark,  in  the  Hayden  case,  as 
if  ex  industria  to  exclude  the  conception  that  the  fraud  was 
only  relative  as  to  creditors  existing  at  the  time  of  the  fraudu- 
lent transfer,  the  court  expressly  declared  that  the  liability  of 
the  transferring  stockholder  was  to  the  receiver  and  according 
to  the  terms  of  the  statute.  And  this,  but  in  different  form, 
reiterated  the  declaration  made  in  the  Bowden  case,  that 
the  fraud  was  a  fraud  on  the  statute,  and  not,  therefore, 
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simply  relative  as  to  particular  creditors  existing  at  the 
time. 

Besides  to  me  it  seems  that  the  rule  of  limited  liability  now 
announced  is  self-destructive.  What  is  the  liability  which  the 
statute  imposes?  Is  it  a  responsibility  only  to  pay  debts  of 
the  bank  as  they  existed  at  the  time  a  fraudulent  transfer  was 
made?  Not  so;  for  the  only  liability  imposed  by  the  statute 
on  the  stockholders  is  an  obligation  to  respond  to  an  equal 
and  ratable  assessment  made  by  the  Comptroller  to  pay  the 
debts  existing  at  the  time  of  the  failure.  Rev.  Stat.  §§5151, 
5234.  From  this  it  results  that  if  a  person  is  not  a  stock- 
holder at  the  time  of  the  failure  he  is  liable  for  nothing,  and 
if  he  is  such  stockholder  he  is  liable  for  the  statutory  sum  and 
no  other.  This  plain  result  of  the  statute  to  my  mind  dem- 
onstrates the  error  of  the  conclusion  as  to  limited  liability 
now  announced.  For,  if  Dewey  was  not  a  stockholder  at  the 
time  of  the  failure  there  is  an  entire  absence  of  statutory 
authority  to  make  any  assessment  whatever  upon  him,  and 
if  he  was  such  stockholder  then  the  statute  fixed  the  measure 
of  liability,  and  there  is  no  power  to  substitute  by  judicial 
discretion  a  Uability  which  the  statute  does  not  impose,  and 
which  on  the  contrary  is  excluded  by  its  express  terms.  In 
other  words,  the  statute  imposes  a  imiform  and  ratable  lia- 
bility upon  all  stockholders  who  are  Uable  at  all  and  affords 
no  justification  for  assessing  one  stockholder  at  one  amount 
and  another  stockholder  in  another  sum,  upon  the  theory  that 
the  date  of  the  contracting  of  debts  and  not  the  date  of  the 
failure  is  the  test  of  Uability. 

And  that  this  departure  from  the  long  received  and  judicially 
sanctioned  construction  of  the  statute  will  tend  to  destroy  the 
security  of  the  national  banking  system  by  rendering  the  double 
liability  impossible  of  enforcement  results  from  a  few  obvious 
considerations.  Thus,  under  the  rule  now  announced,  one 
who  owns  or  controls  a  majority  of  the  stock  of  a  national  bank, 
knowing  it  to  be  insolvent,  can  transfer  his  stock  to  wholly 
irresponsible  persons  in  order  to  avoid  the  statutory  liability, 
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and,  by  postponing  the  date  of  open  failure  until  the  existing 
debts  of  the  bank  have  been  extinguished  by  novation,  leave 
the  creditors  existing  at  the  time  of  the  failure  with  substan- 
tially no  stockholder  to  respond  to  the  double  liabiUty.  In- 
deed, this  condition  of  things  cannot  be  more  cogently  made 
manifest  than  by  considering  the  facts  in  this  case  as  found 
by  the  court.  What  are  they?  They  are  that  Dewey  was  an 
oflBcer  of  the  bank  and  knew  its  hopelessly  insolvent  condition, 
and  that  he  transferred  his  stock  to  avoid  the  liability,  leaving 
the  shares  in  the  name  of  his  agent  or  causing  that  agent  to 
put  the  same  in  the  names  of  irresponsible  people.  In  effect 
controlling  the  affairs  of  the  bank,  Dewey  delays  the  open 
failure  until  by  a  change  of  the  situation,  although  the  indebt- 
edness of  the  bank  may  not  have  diminished,  yet,  by  a  mere 
substitution  of  creditors,  the  particular  debts  due  at  the  time 
of  his  fraudulent  transfers  have  largely  been  extinguished. 
And  thus,  when  the  open  failure  comes,  it  is  now  decided  that, 
as  to  the  shares  fraudulently  transferred  by  his  agent,  Dewey 
owes  nothing  towards  payment  of  the  debts  of  the  bank,  except 
as  to  debts  still  existing,  which  were  contracted  prior  to  the 
fraudulent  transfers.  In  other  words,  it  is  held  that  although 
the  bank  was  insolvent  prior  to  and  at  the  time  of  the  commis- 
sion of  the  fraudulent  acts  and  continued  so  to  the  time  of  the 
failure,  the  fraudulent  transferrer  has  accomplished  the  wrong 
which  the  statute  was  intended  to  prevent  by  holding  back 
and  preventing  the  open  failure  until  he  had  discharged,  at  the 
expense  of  the  subsequent  creditors  of  the  bank,  the  indebted- 
ness existing  at  the  time  of  the  fraudulent  transfers.  Under 
the  rule  hitherto  prevailing  the  duty  of  the  administrative 
officer  was  plainly  marked  out  in  the  statute,  to  realize  the 
assets,  and,  if  necessary  to  meet  a  deficiency  of  assets,  to  assess 
ratably  the  legal  stockholders — a  simple  and  effective  rule. 
Now  the  duty  of  the  administrative  officer  is  wholly  changed. 
He  must  analyze  the  situation  at  the  bank,  he  must  determine 
who  were  creditors  at  this  time  and  that,  in  order  to  fix  the 
liability  of  stockholders,  and  when  this  process  is  gone  through 


Digitized  by  CjOOQ IC 


McDonald  v.  dewey.  64i 

202  U.  S.  Whttb,  McKenna  and  Day,  JJ.,  dissenting. 

with,  instead  of  levying  the  equal  and  ratable  statutory  lia- 
bility, he  must  call  upon  the  shareholders  for  unequal  and 
unratable  contributions. 

I  can  see  no  reason  for  now  changing  the  construction  of  the 
National  Banking  Act  as  applied  in  forty  years  of  administra- 
tion, as  embodied  in  the  text  and  spirit  of  the  statute  and  as 
sanctioned  by  a  long  line  of  decisions  of  this  court,  especially 
when  the  inevitable  consequence  of  such  change  will,  in  my 
judgment,  operate  to  the  detriment  of  the  public  interest  and 
the  security  and  stability  of  national  banks  which  it  was  the 
purpose  of  Congress  by  the  statute  to  secure. 

It  remains  only  to  briefly  notice  the  case  of  Peter  v.  Union 
Mfg,  Co,,  56  Ohio  St.  181,  heretofore  referred  to  and  cited  by 
the  court  in  its  opinion.  To  understand  that  case  a  prior 
decision  of  the  Supreme  Court  of  Ohio,  Brown  v.  Hitchcock, 
36  Ohio  St.  667,  of  which  the  opinion  in  the  Peter  case  was  but 
an  evolution,  must  be  taken  into  view.  In  Brown  v.  Hitch- 
cock, interpreting  the  Ohio  law,  the  Supreme  Court  of  Ohio 
held  that  by  the  effect  of  the  constitution  and  laws  of  that 
State  a  stockholder  in  an  Ohio  corporation  who  was  subjected 
to  a  double  liability  was  impotent  to  dispose  of  his  stock, 
however  bona,  fide  might  be  the  sale  or  disposition  thereof,  so 
as  to  escape  Uability  to  creditors  who  were  such  at  the  time 
of  the  transfer.  In  other  words,  the  court  held  that  the  effect 
of  that  double  Uability  imposed  by  the  Ohio  statutes  was  to 
prevent  an  efficacious  transfer  of  the  stock  without  the  con- 
sent of  the  creditors,  since  such  creditors,  despite  a  bona  fide 
sale,  as  long  as  debts  contracted  previously  remained  un- 
satisfied, had  the  power,  if  circumstances  required,  to  proceed 
against  the  stockholders  who  were  such  at  the  time  the  debt 
was  contracted,  and  this  irrespective  of  whether  the  corpora- 
tion was  at  the  time  of  the  transfer  solvent  or  insolvent. 
Subsequently,  in  the  Peter  case,  the  Ohio  court  was  called  upon 
to  determine  how  far  a  transfer  of  stock  by  a  stockholder  in 
an  Ohio  corporation  operated  to  relieve  him  from  future  debts 
of  the  corporation.    As  to  this  question  the  court,  in  effect. 
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applied  to  the  Ohio  statutes  the  English  "out  and  out''  rule; 
in  other  words,  that  court,  whilst  reiterating  its  ruling  as  to 
existing  creditors,  decided  that  a  stockholder  who  made  an  out 
and  out  sale,  although  the  corporation  was  insolvent  and  the 
purpose  was  to  escape  the  double  liability,  was  discharged 
from  any  responsibility  to  future  creditors,  although  remain- 
ing liable  to  existing  creditors.  The  difference  between  the 
Ohio  statutes,  as  thus  expounded,  and  the  National  Banking 
Act,  as  expounded  by  this  court,  is  at  once  demonstrated  by 
the  statement  that  under  the  National  Banking  Act  the  stock- 
holder, as  repeatedly  decided  by  this  court,  has  a  right,  when 
acting  in  good  faith,  to  dispose  of  his  stock  and  escape  liability 
both  as  to  existing  and  future  creditors,  and  that  the  theory 
of  out  and  out  transfers  as  to  future  debts,  applied  by  the 
Ohio  court  to  the  statute  of  that  State,  was  expressly  repudi- 
ated by  this  court  as  to  the  National  Banking  Act  in  the  Case 
and  subsequent  decisions.  To  treat  then  the  Ohio  case  as 
authoritative  here  is,  in  effect,  but  to  expunge  the  National 
Banking  Act  from  the  statutes  of  the  United  States  and  to 
substitute  in  its  stead  the  statutes  of  Ohio,  when  such  statutes 
have  a  wholly  different  significance  as  interpreted  by  the 
highest  court  of  that  State. 
I  therefore  dissent. 

I  am  authorized  to  say  that  Mr.  Justice  McKenna  and 
Mr.  Justice  Day  concur  in  this  dissent. 
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McNeill  v.  southern  railway  company, 
southern  railway  company  v.  mcneill. 

APPEAL  AND  CROSS  APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE 
UNITED  STATES  FOR  THE  EASTERN  DISTRICT  OF  NORTH  CAR- 
OLINA. 

N08.  870,  694.     Argued  April  2, 3,  1006.— Decided  May  28.  1006. 

Although  the  dispute  which  was  the  origin  of  the  controversy  involved 
less  than  $2,000,  where  the  controversy  presented  by  the  bill  involves 
the  right  of  enforcement  of  statutory  penalties  against  complianant 
of  over  $2,000,  and  also  its  right  to  carry  on  interstate  business  within 
the  State,  which  is  worth  more  than  $2,000,  the  Circuit  Court  has  juris- 
diction so  far  as  the  amount  in  controversy  is  concerned. 

A  suit  brought  by  a  railway  company  against  the  members  of  a  state  rail- 
way commission  to  restrain  them  from  interfering  with  complainant's 
property  and  interstate  business  under  a  state  statute  alleged  in  the  bill 
to  be  unconstitutional  as  imposing  burdens  on  interstate  commerce  is 
not  a  suit  against  the  State  within  the  meaning  of  the  Eleventh  Amend- 
ment. 

The  intenatate  transportation  of  cars  from  another  State  which  have  not 
been  delivered  to  the  consignee,  but  remain  on  the  track  of  the  railway 
company  in  the  condition  in  which  they  were  originally  brought  into 
the  State,  is  not  completed  and  they  are  still  within  the  protection  of  the 
commerce  clause  of  the  Constitution. 

While  a  State  in  th6  exercise  of  its  police  power  may  confer  power  on  an 

'  administrative  agency  to  make  reasonable  regulations  as  to  the  place, 
time  and  manner  of  delivery  of  merchandise  moving  in  channels  of  in- 
terstate commerce,  any  regulation  which  directly  burdens  interstate 
commerce  is  a  regulation  thereof  and  repugnant  to  the  Federal  Constitu- 
tion, and  so  held  that  an  order  of  the  North  Carolina  Corporation  Com- 
mission requiring  a  railway  company  to  ddiver  cars  from  another  State 
to  the  consignee  on  a  private  siding  beyond  its  own  right  of  way  was 
a  burden  on  interstate  commerce  and  void. 

Quvere  whether  such  an  order  applicable  solely  to  state  business  would  be 
repugnant  to  the  due  process  clause  of  the  Constitution. 

An  injunction  granted  by  the  final  decree  should  not  be  broader  than  the 
necessities  of  the  case  require  and  if  broader  than  that  it  will  be  modified, 
88  in  this  case,  by  this  court. 
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The  Southern  Railway  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Virginia,  operates  among  others 
a  line  of  railway  passing  through  Greensboro,  North  Carolina. 
At  that  place  the  Greensboro  Ice  and  Coal  Company,  during 
the  times  hereafter  mentioned,  had  a  coal  and  wood  yard, 
located  some  distance  from  the  main  track  and  right  of  way 
of  the  railroad.  From  this  main  track,  however,  there  was  a 
private  siding  or  spur  track  extending  across  the  land  of  pri- 
vate persons  to  the  establishment  of  the  ice  and  coal  company. 
In  consequence  of  the  views  expressed  in  the  opinion  it  is  im- 
necessary  to  review  the  facts  as  to  the  construction  of  this 
spur  track  or  to  detail  the  course  of  dealing  between  the  parties 
concerning  it  prior  to  the  origin  of  this  controversy.  Certain 
it  is  that  at  one  time  the  railroad  delivered  cars  consigned  to 
the  ice  and  coal  company  from  its  main  track  on  to  the  spur 
track  in  question.  A  dispute  arose  between  the  railway  com- 
pany and  the  ice  and  coal  company  concerning  demurrage  on 
thirteen  cars  containing  coal  and  wood  consigned  to  the  latter 
company.  In  consequence  of  the  refusal  of  the  ice  and  coal 
company  to  pay  these  charges  the  railway,  on  October  12, 1903, 
notified  the  ice  and  coal  company  that  after  October  17,  1903, 
it  would  only  deliver  cars  consigned  to  the  ice  and  coal  com- 
pany on  the  public  tracks  of  the  railway  company  at  a  place 
known  as  the  team  track,  set  aside  for  the  delivery  to  the  pub- 
lic generally  of  merchandise  of  that  character.  After  receiv- 
ing this  notice  the  ice  and  coal  company  ordered  four  cars  of 
coal  from  points  in  the  States  of  Pennsylvania,  West  Virginia 
and  Tennessee.  These  cars  reached  Greensboro  between  Oc- 
tober 18,  1903,  and  October  22,  1903,  were  placed  upon  the 
team  track,  and  delivery  was  tendered  to  the  ice  and  coal  com- 
pany. That  company,  however,  declined  to  receive  or  unload 
the  cars  elsewhere  than  on  the  siding  above  referred  to.  An 
informal  complaint  on  the  subject  was  made  by  letter  on  Oc- 
tober 20,  1903,  to  the  North  Carolina  Corporation  Commission, 
composed  of  the  appellants,  Franklin  McNeill,  Samuel  L.  Rog- 
ers and  Eugene  C.  Beddingfield.    After  conversations  had  with 
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officers  of  the  railway  company,  the  commission,  on  October  31, 
1903,  made  an  order  requiring  the  railway  company,  upon  pay- 
ment of  freight  charges,  to  make  delivery  of  the  cars  beyond 
its  right  of  way  and  on  the  siding  referred  to.  Hearing  was 
had  on  exceptions  filed  on  behalf  of  the  railway  company,  and 
on  December  10,  1903,  the  conmiission  made  an  order  over- 
ruling the  exceptions.  The  railway  company  appealed  to  the 
Circuit  Court  of  Guilford  County. 

In  the  meantime,  on  November  2,  1903,  after  demurrage  or 
car  service  charges  had  attached  in  respect  to  the  four  cars  of 
coal,  and  to  prevent  unnecessary  interference  with  its  other 
business,  the  railway  company  removed  the  cars  in  ques- 
tion from  the  team  track  and  placed  them  on  a  distant 
siding. 

By  chapter  164  of  the  Public  Laws  of  North  Carolina  for 
1899,  creating  the  corporation  commission,  and  by  the  acts 
amendatory  thereof,  as  contained  in  chapter  20,  revisal  of 
1905,  as  amended  in  1905,  it  was  provided  as  follows: 

"  1086.  For  violating  rules. — ^If  any  railroad  company  doing 
business  in  this  State  by  its  agents  or  employ^  shall  be  guilty 
of  a  violation  of  the  rules  and  regulations  provided  and  pre- 
scribed by  the  commission,  and  if  after  due  notice  of  such  vio- 
lation given  to  the  principal  officers  thereof,  if  residing  in  the 
State,  or,  if  not,  to  the  manager  or  superintendent  or  secretary 
or  treasurer  if  residing  in  the  State,  or  if  not,  then  to  any  local 
agent  thereof,  ample  and  full  recompense  for  the  wrong  or  in- 
jury done  thereby  to  any  person  or  corporation  as  may  be 
directed  by  the  commission  shall  not  be  made  within  thirty 
days  from  the  time  of  such  notice,  such  company  shall  incur  a 
penalty  for  each  offense  of  five  hundred  dollars.  (1899,  c.  164, 
s.  15.) 

"  1087.  Refusing  to  obey  orders  of  conmiission. — ^Any  rail- 
road or  other  corporation  which  violates  any  of  the  provisions 
of  this  chapter  or  refuses  to  conform  to  or  obey  any  rule,  order 
or  regulation  of  the  corporation  commission  shall,  in  addition 
to  the  other  penalties  prescribed  in  this  chapter,  forfeit  and 
VOL  ecu — 35 
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pay  the  sum  of  five  hundred  dollars  for  each  ofifense,  to  be  re- 
covered in  an  action  to  be  instituted  in  the  Superior  Court  of 
Wake  County,  in  the  name  of  the  State  of  North  Carolina  on 
the  relation  of  the  corporation  commission;  and  each  day  such 
company  continues  to  violate  any  provision  of  this  chapter,  or 
continues  to  refuse  to  obey  or  perform  any  rule,  order  or  reg- 
ulation prescribed  by  the  corporation  commission  shall  be  a 
separate  offense.     (1899,  c.  164,  s.  23.) 

♦  ♦♦♦♦♦♦♦ 

"1091.  Violation  of  rules,  causing  injury;  damages;  limita- 
tion.— ^If  any  railroad  company  doing  business  in  this  State 
shall,  in  violation  of  any  rule  or  regulation  provided  by  the 
commission,  inflict  any  wrong  or  injury  on  any  person,  such 
person  shall  have  a  right  of  action  and  recovery  for  such  wrong 
or  injury  in  any  comt  having  jurisdiction  thereof,  and  the  dam- 
ages to  be  recovered  shall  be  the  same  as  in  an  action  between 
individuals,  except  that  in  case  of  willful  violation  of  law  such 
railroad  company  shall  be  liable  to  exemplary  damages:  Pro- 
vided, that  all  suits  under  this  chapter  shall  be  brought  within 
one  year  after  the  commission  of  the  alleged  wrong  or  injiuy. 
(1899,c.  164,s.  16.)" 

On  January  5,  1904,  the  bill  in  this  case  was  filed  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of 
North  Carolina  to  perpetually  enjoin  the  bringing  of  actions 
by  the  ice  and  coal  company  and  by  the  commission  to  recover 
penalties  or  damages  under  the  authority  of  the  aforesaid  stat- 
utory provisions,  because  of  the  noncompliance  of  the  riulway 
company  with  the  order  of  the  commission.  As  grounds  for 
the  reUef  prayed  it  was  averred  that  the  railway  company  had 
a  common  defense  based  upon  the  commerce  clause  of  the 
Constitution  of  the  United  States,  the  provisions  of  the  act  of 
Congress  to  regulate  commerce  and  the  due  process  clause  of 
the  Constitution,  and  also  because  the  corporation  commission 
was  an  illegal  body,  as  it  was  empowered  to  exercise  judicial, 
executive  and  legislative  functions  contrary  to  the  Constitu- 
tions of  the  State  and  of  the  United  States.    After  the  filing 
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of  answers  the  cause  was  referred  to  a  master  to  report  the 
testimony  and  findings  of  fact  to  the  court.  The  court,  con- 
cluding that  the  order  of  the  corporation  commission  was  re- 
pugnant to  the  commerce  clause  of  the  Constitution,  entered 
a  decree  in  favor  of  the  railway  company  and  perpetually  en- 
joined the  enforcement  of  the  order  of  the  corporation  com- 
mission and  the  bringing  of  actions  to  recover  penalties  or 
damages  for  a  violation  of  that  order.  134  Fed.  Rep.  82. 
The  corporation  commission  and  the  ice  and  coal  company 
appealed  and  the  railway  company  prosecuted  a  cross  appeal 
upon  the  ground  that  the  court  below  erred  in  not  deciding 
that  the  corporation  commission  was  an  unconstitutional  body 
because  of  the  alleged  mixed  and  peculiar  character  of  the 
functions  conferred  upon  it  by  the  state  statutes. 

Mr.  R.  H.  BatUe,  Mr.  E.  J.  Justice  and  Mr.  Robert  D.  Gilmer , 
Attorney  General  for  the  State  of  North  Carolina,  for  appellants 
in  No.  370  and  appellees  in  No.  594: 

The  amount  involved  was  less  than  $2,000,  and  the  Circuit 
Court  had  no  jurisdiction.  The  jurisdictional  amount  cannot 
be  added  to  by  reason  of  the  probative  force  of  the  judgment  in 
other  cases.  Elgin  v.  Marshall^  106  U.  S.  578;  Holt  v.  Indiana 
Mfg.  Co.,  176  U.  S.  68;  United  States  v.  Wanamaker,  147  U.  S. 
149;  Washington  (fee.  Ry.  Co.  v.  District  of  Columbia,  146  U.  S. 
227;  New  England  Mart.  Security  Co.  v.  Gay,  145  U.  S.  123; 
BaUimare  v.  Postal  Tel.  Co.,  62  Fed.  Rep.  500,  502. 

The  North  Carolina  Corporation  Commission  was  made  a 
court  of  record  under  article  IV,  section  12,  of  the  state  con- 
stitution. Chap.  164,  Laws  of  1899;  amendment  of  1903, 
c.  342,  Pub.  Laws.  Being  a  court  of  record,  its  record  imports 
verity,  and  having  jurisdiction  of  the  parties  and  the  subject 
matter  of  the  proceedings  before  it,  the  Southern  Railway 
Company  was  bound  by  its  judgment.  Caldwell  v.  Wilson,  121 
N.  Car.  423,  at  p.  453,  citing:  Jones  v.  Penland,  19  N.  Car.  358; 
HyaU  V.  T&mlin,  24  N.  Car.  149;  Duffey  v.  Averitt,  27  N.  Car. 
455;  MiddleUm  v.  Duffey,  73  N.  Car.  72;  Wheeler  v.  Cofyb,  75  N. 
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Car.  21;  Etheridge  v.  Woodiey,  83  N  Car.  11;  Pmniman  v. 
Daniel,  95  N.  Car.  341 ;  Roberts  v.  AUman,  106  N.  Car.  391 ;  State 
V.  /ones,  88  N.  Car.  683,  685.    See  2  Ency.  of  PI.  &  Pr.  639. 

The  "due  process"  clause  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  does  not  control  forms 
of  procedure  nor  regulate  practice  therein.  Its  requirements 
are  complied  with  if  the  party  complaining  has  had  sufficient 
notice  and  opportunity  to  defend.  LauisviUe  and  N.  R.  R.  v. 
Schmidt,  177  U.  S.  230;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  685;  Hooker  v.  Los  Angeles,  188  U.  S.  314; 
lotoa  Central  Ry.  Co,  v.  Iowa,  160  U.  S.  389.  This  process 
is  regulated  by  the  state  law,  and  the  United  States  courts  can 
only  intervene  when  it  is  in  conflict,  with  the  Constitution  and 
laws  of  the  United  States.  Walker  v.  Sauvinet,  92  U.  S.  90; 
Leeper  v.  Texas,  139  U.  S.  462,  467. 

The  question  in  this  case  is,  whether  the  order  of  the  com- 
mission, made  in  pursuance  of  the  powers  conferred  upon  it 
by  the  state  law  violates  the  ''commerce  clause"  of  the  Fed- 
eral Constitution. 

Neither  the  act  of  Congress  of  February  4, 1887,  establisdung 
the  Interstate  Commerce  Commission,  nor  the  amendments 
thereto,  adopted  in  1889,  1893,  and  1903,  have  any  provision 
with  reference  to  side-tracks  at  stations  of  railway  companies. 
State  legislation  not  intended  to  impede  or  interfere  with  inter- 
state commerce,  but  rather  to  aid  its  safe  and  prompt  delivery 
to  consignees  after  reaching  its  place  of  destination,  is  not  in 
conflict  with  the  Constitution  of  the  United  States.  Gibbons 
V.  Ogden,  9  Wheat.  1;  Brown  v.  Maryland,  12  Wheat.  419; 
Wetson  V.  Black  Bird  Creek  Marsh  Co.,  2  Pet.  245;  Mayor,  Ac. 
of  New  York  v.  MUn,  11  Pet.  102;  Mobile  v.  KimbaU,  102  U.  S. 
691;  Bagg  v.  Wilmington,  C.  &  A.  ft.  Co.,  109  N.  Car.  281; 
Lei^  V.  Hardin,  135  U.  S.  100;  Nashville,  C.  &  St.  L.  ft.  ft. 
V.  Alabama,  128  U.  S.  96;  Western  Union  Tel.  Co.  v.  James,  162 
U.  S.  650;  Covington  Ac.  Bridge  Co.  v.  Kentucky,  154  U.  S.  204. 

Under  the  police  power  the  State  can  legislate  for  the  public 
convenience,  as  well  as  for  the  public  health,  morals  and  safety. 
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Lake  Share  &c.  R.  R,  Co.  v.  Ohio,  173  U.  S.  285;  Gilman  v. 
Philadelphia,  3  Wall.  713;  Wisconsin  &c.  R.  R,  Co.  v.  Jacobson, 
179  U.  S.  294;  Olsen  v.  Smith,  195  U.  S.  332;  Pennsylvania  R, 
R.  Co.  V.  Hvghes,  191  U.  S.  477;  Railroad  Commission  Ca^es,  116 
U.  S.  307, 335;  Chicago,  M.  &  N.  R.  R.  v.  Solon,  169  U.  S.  133. 

The  act  of  the  general  assembly  of  North  Carolina  constitut- 
mg  the  corporation  commission  was  not  void  as  being  in  vio- 
lation of  the  constitution  of  the  State. 

The  act  under  which  the  North  Carolina  Corporation  Com- 
mission was  organized,  and  is  exercising  its  functions  for  the 
benefit  of  the  people  of  the  State,  is,  in  its  essential  particulars, 
so  far  as  it  relates  to  railway  companies,  but  a  rescript  of  the 
laws  establishing  the  North  Carolina  Railroad  Commission  and 
making  it  a  court  of  record  (Laws  of  1891^  chapter  320  and 
chapter  498) ;  and  the  acts  establishing  both  the  railroad  com- 
mission and  the  corporation  commission  have  been  expressly 
declared  to  be  constitutional  by  the  Supreme  Court.  And  like 
statutes,  under  which  railroad  commissions  in  other  States 
have  been  organized,  have  been  upheld  by  this  court.  Railroad 
Commission  Cases,  116  U.  S.  307;  Caldwell  v.  Wilson,  121 
N.  Car.  425;  Express  Co.  v.  Railroad,  11  N.  Car.  463;  Railroad 
Company  V.  Telegraph  Co.,  113  N.  Car.  213;  Leavell  v.  Tele- 
graph Co.,  116  N.  Car.  211;  Pate  v.  Railroad  Co.,  122  N.  Car. 
877;  AbboU  v.  Bedding  field,  125  N.  Car.  256;  Corporation  Contr 
mission  v.  Railroad,  127  N.  Car.  283;  Corporation  Commission 
V.  Railroad,  139  N.  Car.  126. 

This  court,  is  concluded  by  the  decisions  of  the  Supreme 
Court  of  North  Carolina  upon  this  point.  Duncan  v.  McCaU, 
139  U.  S.  449;  Leeper  v.  Texas,  139  U.  S.  462;  O'NeiU  v.  Ver- 
morU,  144  U.  S.  323;  McNulty  v.  California,  149  U.  S.  645; 
Bergemann  v.  Backer,  157  U.  S.  655;  Kohl  v.  Lehlbach,  160  U.  S. 
293;  Howard  v.  Fleming,  191  U.  S.  126. 

Mr.  Clavdian  B.  Northrop  and  Mr.  Fabius  H.  Biisbee  for 
Southern  Railway  Company: 
It  has  been  conclusively  settled  by  this  court  that  where  the 
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master  and  the  court  both  concur  this  court  will  not  disturb 
the  findmgs,  and  in  the  language  of  Mr.  Justice  Brown  "so  far 
as  there  is  any  testimony  consistent  with  the  finding,  it  must 
be  treated  as  unassailable."    Davis  v.  Schwartz,  155  U.  S.  636 
Wiscart  v.  D'Aiichy,  3  Dall.  321;  Bmd  v.  Brown,  12  How.  254 
Graham  v.  Bayne,  18  How.  60;  Norris  v.  Jackson,  9  Wall.  125 
Ins.  Co,  V.  Folsom,  18  WaU.  237;   The  Abbotsfard,  98  U.  S. 
440;  Crawford  v.  Neai,  144  U.  S.  585;  Tvmer  v.  Ferris,  146 
U.  S.  132;  Evans  v.  State  Bank,  141  U.  S.  107;  Kimberly  v.  Arms, 
129  U.  S.  512;  Mareivood  v.  Enequist,  23  How.  491;  The  Ship 
MarceUus,  1  Black,  414;  Dravo  y.  Fabel,  132  U.  S.  487;  Com- 
panic  de  Navigacion  v.  Braver,  168  U.  S.  10^4;  The  Richmond, 
103  U.  S.  540;  The  Conqueror,  166  U.  S.  110;  Stuart  v.  Hayden, 
169  U.  S.  14;  Baker  v.  Cummings,  169  U.  S.  198. 

The  necessary  diversity  of  citizenship  exists,  all  of  defend- 
ants being  citizens  and  residents  of  a  different  State  from  that 
of  which  the  complainant  is  a  citizen  and  resident.  There 
are  also  questions  arising  under  the  Constitution  of  the  United 
States. 

The  amount  or  matter  in  dispute  exceeds  the  sum  or  value 
of  $2,000,  exclusive  of  interest  and  costs,  and  is  properly  al- 
leged. See  Blackburn  v.  Portland  Gold  Mining  Co,,  175  U.  S. 
570,  574;  Butchers'  &  Drovers'  Stock  Yards  Co,  v.  Louisville  ii: 
N.  R.  Co.,  67  Fed.  Rep.  35. 

The  question  of  jurisdiction,  not  having  been  raised  in  the 
case  at  bar  by  any  special  plea  to  the  jurisdiction,  it  must  be 
held  under  the  rulings  of  this  court  that  the  facts  sufficient  to 
establish  the  jurisdiction  are  admitted  when  properly  averred 
in  the  bill,  as  in  the  case  here. 

Both  the  master  and  the  Circuit  Judge  have  held  that  this 
suit  involves  the  right  of  Southern  Railway  Company  to  con- 
duct and  manage  its  interstate  business  at  Greensboro,  North 
Carolina,  and  to  dispose  of  its  rolling  stock,  and  to  distribute 
it,  and  to  refuse  or  permit  its  cars  to  be  placed  on  private  sid- 
ings, according  to  its  reasonable  rules  and  regulations,  and  that 
said  right  is  of  incalculable  value  to  Southern  Railway  Corn- 
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pany,  and  amounts  to  many  thousands  of  dollars  far  in  excess 
of  the  sum  or  value  of  $2,000  exclusive  of  interest  and  costs. 
Butchers*  &  Drovers*  Stock  Yards  Co.  v.  Louisville  &  N,  R.  R, 
Co.,  supra;  Nashville,  C.  &  St.  L.  Ry.  v.  McConnell,  82  Fed. 
Rep.  65;  ScoU  v.  DmaJd,  165  U.  S.  107;  Louisville  v.  N.  R.  R. 
V.  Smith,  128  Fed.  Rep.  1. 

This  is  not  a  suit  against  the  State  of  North  Carolina.  A 
bill  to  restrain  the  executive  officers  of  a  State,  under  alleged 
authority  of  an  unconstitutional  statute,  is  not  a  suit  against 
the  State.  Scott  v.  Donald,  165  U.  S.  107  and  cases  cited; 
Belknap  v.  Schild,  161  U.  S.  10,  18. 

The  equities  of  this  bill  are  to  prevent  irreparable  injury  and 
a  multiplicity  of  suits  to  which  Southern  Railway  Company  has 
a  common  defense,  involving  questions  of  law  common  to  all 
said  suits. 

Where  a  failure  to  obey  an  order  made  by  a  state  railroad 
commission,  which  was  unauthorized  and  void,  would  under 
the  state  statutes,  subject  the  company,  in  its  daily  business, 
to  large  numbers  of  individual  actions,  and  to  heavy  penalties, 
a  court  of  equity  has  jurisdiction  of  a  suit  to  enjoin  enforcement 
of  such  order,  on  the  ground  that  its  decree  will  avoid  a  mul- 
tiplicity of  suits  and  afford  a  more  efficacious  remedy  than  can 
be  had  at  law.  Dinsmore  v.  So.  Express  Co.,  92  Fed.  Rep.  714, 
715;  Smyth  v.  Ames,  169  U.  S.  517;  Va.-Carolina  Chem.  Co. 
V.  Home  Ins.  Co.,  113  Fed.  Rep.  1;  IjOuisviUe  &  N.  R.  R.  v. 
Smith,  128  Fed.  Rep.  1. 

This  is  not  a  suit  to  restrain  cases  already  pending  in  state 
courts  contrary  to  section  720,  United  States  Revised  Statutes. 
Texas  &  P.  R.  Co.  v.  Kuteman,  54  Fed.  Rep.  547.  The  cor- 
poration commission  is  not  a  "court''  in  the  sense  of  the  stat- 
ute. Gumee  v.  Brunswick,  11  Fed.  Cas.  No.  5,872;  People  v. 
Trustees,  39  N.  Y.  Supp.  607;  People  v.  Van  AUen,  55  N.  Y.  31; 
White  County  ComWs  v.  Givin,  136  Indiana,  562;  Johnston  v. 
Hunter,  50  W.  Va.  52;  Upshur  v.  Rich,  135  U.  S.  467;  Fuller 
v.  County  of  Colfax,  14  Fed.  Rep.  177.  See  Western  Union 
Td.  Co.  V.  WyaU,  98  Fed.  Rep.  335. 
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The  Supreme  Court  of  North  Candina  has  directly  held  that 
the  oorporatioD  commwrian  of  Ncvth  Candioa  is  not  a  "  judi- 
eial  court."  StaU  ex  rd.Caldwdty.WHstm,  Ul^.Ct^.  425; 
Slaie  V.  WUmingtan  and  Wddan  R.  R.  Co.,  122  N.  Car.  877. 

The  four  cars  of  coal  in  questaoD  were  and  are  articles  of  in- 
terstate commerce  and  beycmd  control  of  North  Carolina  Cor* 
poration  CommiseMHi.  Where  the  articles  are  still  in  the  cars 
and  undelivered,  they  are  subjects  of  interstate  commerce,  and 
the  transfer  of  said  articles  from  the  car  to  the  depot  or  station 
is  a  part  of  the  interstate  transportation.  In  the  case  at  bar 
it  will  be  noted  that  even  such  transfer  had  not  taken  place, 
and  unquestionaUy  the  interstate  transportation  was  uncom- 
pleted. Rhodes  v.  Iowa,  170  U.  S.  412;  WaU  v.  N.  A  W,  R.  R. 
Co.,  52  W.  Va.  485;  Cormery  v.  Railroad  Co.,  92  Minnesota,  20. 

Furthermore,  the  act  to  regulate  commerce,  itself,  iHt>vides 
that  it  shall  and  does  apply  to  the ''  transportaticm  ot  passengers 
or  property''  .  .  .  "from  one  State  or  Territory  erf  the 
United  States  or  the  EKstrict  of  Columbia,  to  any  other  State 
or  Territory  of  the  United  States  or  the  District  of  ColumUa, 
or  from  any  place  in  the  United  States  to  an  adjacent  foreign 
country,"  etc.  Congress  having  legislated  no  state  regula- 
tions can  apply.  Gvlf,  C.  &  S.  F.  R.  Co.  v.  Heftey,  158  U.  S. 
98;  Gvlf,  C.  A  S.  F.  R.  Co.  v.  Miami  S.  S.  Co.,  86  Fed.  Rep. 
407.  Switching  and  terminal  charges  are  exclusively  covered 
by  act  of  Congress.  Fielder  v.  Af .,  K.  &  T.  R.  Co.,  42  S.  W. 
Rep.  362;  Walker  v.  Keenan,  C.  C.  A.  7th  Cir.  73  Fed.  Rep. 
755;  /.  C.  C.  V.  D.  G.  H.  M.  R.  Co.,  167  U.  S.  633;  /.  C.  C.  v. 
C,  B.  &  Q.  Ry.  Co.,  186  U.  S.  320. 

An  article  of  interstate  commerce  remains  idiolly  free  from 
such  state  control,  as  long  as  it  is  in  the  original  pack* 
age.  Leisy  v.  Hardin,  135  U.  S.  100.  Unquestionably  coal 
stored  in  a  car  in  vfhich  it  originally  started  on  its  transit 
is  still  in  the  original  package.  Austin  v.  Tennessee,  179 
U.  S.  343. 

This  is  not  only  the  law  of  the  United  States  but  the  statutes 
of  North  Carolina  themselves  expressly  disclaim  any  applica- 
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tion  to  interstate  commerce.  Act  of  March  6, 1899,  c.  164,  §  14. 
See  also  McGvHgan  v.  Railroad  Co.,  95  N.  Car.  428. 

The  rules  of  the  North  Carolina  Corporation  Commission  as 
to  placmg  cars  loaded  with  interstate  freight,  and  its  orders  to 
place  the  fom-  cars  of  interstate  freight  now  in  question  are  void 
because  they  interfere  with  interstate  commerce;  because  they 
deal  with  a  subject  National  in  its  character,  requiring  uniform 
treatment  throughout  the  United  States,  and  a  subject  over 
which  the  action  of  Congress  is  exclusive,  the  States  being  pow- 
erless to  interfere  at  all;  and  because  Congress  has  in  fact  leg- 
islated on  this  particular  subject,  and  the  field  is  exclusively 
occupied  by  existing  acts  of  the  Federal  Government. 

This  court  has  never  separated  the  cases  into  those  which 
aid  interstate  commerce  and  those  which  interfere  with  inter- 
state commerce,  and  it  has  never  held  that  the  States  may  pass 
acts  in  aid  of  commerce,  while  they  are  forbidden  to  pass  acts 
interfering  with  commerce.  The  only  classification  of  cases 
ever  made  by  this  court  were  the  three  classes  set  forth  in 
Bridge  Co,  v.  Kentucky,  154  U.  S.  204,  209,  where  it  divides 
them  as  follows: 

First,  those  in  which  the  power  of  the  State  is  exclusive; 
second,  those  in  which  the  States  may  act  in  the  absence 
of  legislation  by  Congress;  third,  those  in  which  the  action 
of  Congress  is  exclusive  and  the  States  cannot  interfere 
at  all. 

The  case  of  Bridge  Co,  v.  Kentucky ,  154  U.  S.  204,  has  been 
cited  and  reaffirmed  in  the  following  cases.  W.  U.  TeL  Co.  v. 
James,  162  U.  S.  650,  655;  M.  P.  R.  Co.  v.  Nebraska,  164 
U.  S.  403,  416;  C.  &  L.  Turnpike  Co.  v.  Sandfard,  164  U.  S. 
578, 586;  Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  150,  153; 
Henderson  Bridge  Co.  v.  Henderson,  173  U.  S.  592,  623;  K.  &  H. 
Bridge  Co.  v.  Illirms,  175  U.  S.  626,  632;  HarUey  v.  Kansas 
City  S.  R.  Co.,  187  U.  S.  617,  620;  Chamjnm  v.  Ames,  188  U.  S. 
321,  352;  St.  Clair  County  v.  Interstate  S.  d:  C.  T.  Co.,  192  U.  S. 
454,  457. 

See  also  Wabash  &c.  R.  Co.  v.  Illinms,  118  U.  S.  557,  which 
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has  been  cited  and  reaffirmed  in  many  cases,  holding  that  the 
times  and  modes  of  delivery  of  interstate  freight  are  not  the 
subject  of  state  regulation. 

This  court  has  never  disturbed  its  rulings  in  the  Wabash  case, 
and  while  some  state  statutes  indirectly  affecting  interstate 
commerce  have  been  sustained  it  will  be  found  that  they  in  no 
way  conflict  with  or  modify  the  doctrine  laid  down.  This  will 
more  clearly  appear  by  reference  to  some  of  the  cases  decided 
by  this  court  sustaining  certain  state  statutes. 

Animals  having  contagious  diseases  may  be  excluded  from 
a  State:  M.,  K.  &  T.  R.  Co.  v.  Haber,  169  U.  S.  613;  Reid  v. 
Colorado,  187  U.  S.  137.  A  law  requiring  the  erection  of  fences 
and  cattle  guards:  Missouri  Pac.  R,  Co,  v.  Humes,  115  U.  S. 
512;  M.  <St  St.  L.  R.  Co.  v.  Beckwith,  129  U.  S.  26;  M.  &  St.  L. 
R.  Co.  V.  Emmons,  149  U.  S.  364.  A  state  law  requiring  en- 
gineers operating  passenger  and  freight  trains  to  have  their 
sight  examined:  Smith  v.  Alabama,  124  U.  S.  465;  prohibiting 
the  consolidation  of  parallel  or  competing  lines:  L.  &  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  677;  separating  the  white  and  col- 
ored races:  L.  N.  0.  &  T.  P.  Ry.  Co.  v.  Mississippi,  133  U.  S. 
587;  Plessy  v.  Ferguson,  163  U.  S.  537;  prohibiting  the  running 
of  freight  trains  on  Sunday:  Hennington  v.  Georgia,  163  U.  S. 
299. 

In  reference  to  the  Hennington  case.  Justices  Brewer,  White, 
Peckham  and  Shiras  appear  to  have  placed  themselves  on  rec- 
ord in  a  dissenting  opinion  that  they  considered  the  Henning- 
ton case  erroneously  decided.  L.  S.  &  M.  S.  Ry.  Co.  v.  Ohio, 
173  U.  3.  285,  325. 

A  statute  forbidding  the  use  of  stoves  as  means  of  heating 
cars  has  been  upheld:  N.  Y.,  N.  H.  &  H.  R.  R.  v.  New  York, 
165  U.  S.  628;  requiring  trains  to  stop  at  county  seats:  Glad- 
son  V.  Minnesota,  166  U.  S.  427;  requiring  a  carrier  to  inform 
the  shipper  that  a  loss  has  not  happened  on  its  line:  Railroad 
Company  v.  Patterson,  169  U.  S.  311;  requiring  bills  of  lading 
to  be  signed  by  both  parties  has  been  upheld,  as  a  rule  of  evi- 
dence: Railroad  Co.  v.  Patterson,  169  U.  S.  311. 
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A  law  requiring  a  railroad  company  to  stop  three  trains  each 
way  at  cities  containing  3;000  inhabitants,  has  been  upheld: 
L.  S.  &  M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285;  reqmring  a  phys- 
ical connection  of  tracks  by  two  different  railroads:  Wiscon- 
sin &c,  R.  Co.  V.  Jacobson,  179  U.  S.  287. 

See  the  following  cases  where  the  regulations  are  held  in- 
valid. /.  C.  R.  R.  Co.  V.  Illinois,  163  U.  S.  142,  where  a  stat- 
ute of  Illinois  wajs  declared  void  because  it  attempted  to  re- 
quire an  interstate  express  train  from  Chicago  to  New  Orleans 
to  go  three  and  one  half  miles  out  of  its  way  and  deviate  from 
its  course  so  as  to  stop  at  Cairo,  111.  Likewise  a  statute 
of  Illinois  requiring  all  passenger  trains  to  stop  at  stations. 
C.  C.  C.  &  St.  L.  R.  Co.  V.  lUirwis,  177  U.  S.  514. 

In  Central  Stock  Yards  Co.  v.  Louisville  &  Nashville  R.  R. 
Co.,  192  U.  S.  568,  an  attempt  to  compel  the  cars  and  freight 
received  from  one  State  to  be  delivered  to  another  at  a  par- 
ticular place  and  in  a  particular  way  was  held  an  interference 
with  interstate  commerce  and  the  constitution  of  Kentucky 
was  impotent  to  produce  any  such  result. 

The  rules  of  the  corporation  commission  governing  loading 
and  unloading  interstate  freight,  are  in  conflict  with  the  Inter- 
state Commerce  Law,  and  must  yield.  Gulf,  C.  &  S.  F.  R.  R. 
V.  Hefley,  158  U.  S.  98;  L.  &  N.  R.  R.  Co.  v.  Eubank,  184  U.  S. 
27;  Interstate  Com.  Com.  v.  D.  G.  H.  &  M.  Ry.  Co.,  167  U.  S. 
633;  Interstate  Com.  Com.  v.  C,  B.  &  Q.  R.  R.  Co.,  186  U.  S. 
320;  Central  Stock  Yards  Co.  v.  L.  <&  N.  R.  R.  Co.,  118  Fed. 
Rep.  113. 

It  was  also  held  by  the  commission  that  the  Commerce  Act 
covers  demurrage,  storage,  terminal  charges,  and  the  distribu- 
tion of  cars,  in  so  far  as  interstate  freight  is  concerned,  in  the 
following  cases.  Riddle  et  al.  v.  PiMsburg  &  L.  E.  R.  R.  Co., 
1  I.  C.  R.  688;  Riddle  v.  N.  Y.,  L.  E.  W.  R.  R.  Co.,  1  I.  C.  R. 
787;  Heck  v.  R.  R.  Co.,  1  I.  C.  R.  775;  CuUing  v.  F.  R.  &  N. 
Co.,  1 1.  C.  R.  294;  Rice  et  al.  v.  Western  N.  Y.  d:  Penna.  R.  R., 
3  I.  C.  R.  162;  Independent  Refiners'  Associatim  v.  W.  N.  Y. 
&  P.  R.  R.  Co.,  4  I.  C.  R.  162;  Cattle  Raisers'  Associalian  v. 
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FaH  Worth  &  D.  C.  Ry.  Co,  et  al.,  7  I.  C.  R.  513;  American 
Warehousemen's  Association  v.  III.  Central  R.  Co.,  7  I.  C.  R. 
556,  592;  Pennsylvania  Millers'  State  Association  v.  P.  <fe  R. 
Ry.  Co.  et  al.,  8  I.  C.  R.  531,  553,  558;  Palmer's  Dock  H.  &  P. 
Board  of  Trade  v.  Penn.  R.  R.  Co.,  9  I.  C.  R.  61.  See  also 
opinion  of  Circuit  Court  of  Appeals  for  the  Fourth  Circuit 
announced  February  6,  1906,  in  United  States  ex  rel.  Green- 
briar  Coal  &  Coke  Company  v.  Norfolk  &  Western  Railway  Com- 
pany; Fielder  v.  Missovri,  K.  &  T.  Ry.  Co.,  42  S.  W.  Rep.  362. 

Raikoads  have  the  right  to  make  reasonable  rules  and  reg- 
ulations for  the  conduct  of  their  traffic  in  their  own  interests 
and  that  of  the  public.  Harp  v.  Choctaw,  0.  &  G.  R.  R.  Co., 
125  Fed.  Rep.  445;  Robinson  v.  Baltimore  &  Ohio  R.  R.,  129 
Fed.  Rep.  753;  Stock  Yards  Co.  v.  Keith,  139  U.  S.  128;  Don- 
ovan V.  Pennsylvania  Co.,  199  U.  S.  279. 

No  legislation  can  supersede  the  president,  general  mana^rs, 
traffic  officials  and  other  officers  of  railway  companies  charged 
by  the  owners  with  the  conduct  of  the  company's  business,  but 
the  power  of  the  legislature  is  limited  solely  to  the  protection 
of  the  health,  safety  and  convenience  of  the  public,  and  the 
term  ''convenience"  is  not  to  be  construed  into  the  right  of 
the  legislature  to  usurp  the  management  of  the  company. 
Lake  Shore  &c.  Ry.  Co.  v.  Smith,  173  U.  S.  684. 

It  would  be  intolerable  if  a  railway  company  should  at  any 
moment  be  subjected  to  orders  by  telegram  from  railway  com- 
missions to  take  cars  out  of  trains  at  any  points  designated  by 
said  commissions  and  place  them  upon  spur  or  side-tracks. 
Such  action  would  disarrange  the  entire  schedules  of  the  railway 
company  throughout  its  system.  It  would  demoralize  the  serv- 
ice and  endanger  the  safe  conduct  and  movement  of  the  trains, 
and  would  supersede  the  authority  of  the  officers  of  the  com- 
pany and  practically  usurp  the  management  of  the  railway. 

A  carrier  is  not  obliged  to  receive  or  deliver  freight  at  a  mere 
switch  track.  The  switch  of  the  Greensboro  Ice  and  Coal  Com- 
pany was  not  built  under  any  order  of  the  corporation  com- 
mission or  any  state  authority,  nor  was  there  any  contract  re- 
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quiring  such  delivery.  Chamock  v.  Texas  &  Pacific  Ry,,  194 
U.S.  432. 

A  railway  company  is  not  a  common  carrier  as  to  private 
sidings  or  spur  tracks,  and  the  State  has 'no  power  to  force  a 
rwkoad  company  to  deliver  its  cars  thereon.  Mann  v.  Pere 
Marquette  R.  Co:,  135  Michigan,  210,  219;  S,  C,  97  N.  W.  Rep. 
721,  724,  and  cases  cited;  Jones  v.  Newport  Neivs  &c.  R,  Co., 
65  Fed^Rep.  136;  Mercantile  Trust  Co.  v.  Columbus  S.  &  H-. 
R.  Co.,  91  Fed.  Rep.  148. 

The  proceedings  before  the  corporation  commission  were 
not  due  process  of  law.  The  statute  creates  a  body  combining 
the  three  functions  of  government — legislative,  executive  and 
judicial. 

The  power  to  make  rates  is  unquestionably  a  legislative  func- 
tion. Munn  V.  Illinois,  94  U.  S.  113, 144;  Peik  v.  R.  R.  Co., 
94  U.  S.  164,  168;  R.  R.  Co.  v.  Express  Co.,  117  U.  S.  1;  R.  R. 
Co.  V.  Minnesota,  134  U.  S.  418;  Reagan  v.  Farmers*  L.  &  T. 
Co ,  154  U.  S.  362;  R.  R.  Co.  v.  GUI,  156  U.  S.  649;  R.  R.  Co. 
v.  /.  C.  C,  162  U.  S.  184;  /.  C.  C.  v.  R.  R.  Co.,  167  U.  S.  479; 
/.  C.  C.  V.  R.  R.  Co.,  168  U.  S.  144. 

Assessment  of  property  for  taxation  is  an  executive  function. 
County  of  Upshur  v.  Rich,  135  U.  S.  467. 

It  is  clear  that  the  legislative  intent  was  not  to  create  a  body 
to  exercise  alone  either  the  judicial,  the  executive  or  the  legis- 
lative functions  conferred  upon  North  Carolina  Corporation 
Commission,  but  the  object  of  the  entire  legislation  was  to  cre- 
ate a  body  that  could  exercise  all  of  the  functions  conferred 
upon  it,  consequently  it  is  impossible  to  separate  one  portion 
of  the  act  from  the  other  and  declare  that  void,  but  the  entire 
act  must  fall.  Trade-mark  Cases,  100  U.  S.  82;  United  States 
V.  Reese,  92  U.  S.  214;  Connolly  v.  Pipe  Co.,  184  U.  S.  540,  565. 

It  necessarily  follows  that  an  order  of  any  such  unconstitu- 
tional body  is  void  for  it  has  been  settled  beyond  question  that 
an  unconstitutional  law  cannot  create  even  a  de  facto  officer  and 
that  no  office  at  all  exists  under  an  unconstitutional  statute. 
Norton  v.  Shelby  County,  118  U.  S.  425. 


Digitized  by  CjOOQ IC 


558  OCTOBER  TERM,  1905. 

OpiniiHi  of  the  Court.  202  U.  6. 

Mr.  Justice  White,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  com-t. 

The  legal  principle  which  controls  the  determination  of  this 
cause  renders  it  unnecessary  to  state  many  of  the  facts  con- 
tained in  this  voluminous  record  or  to  consider  and  pass  upon 
a  number  of  the  legal  propositions  urged  in  the  cause.  But 
three  questions  are  essential  to  be  passed  upon.  They  are, 
First.  Whether  the  record  discloses  that  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  Value  of 
two  thousand  dollars.  Second.  Whether,  as  to  the  individual 
defendants  below,  this  cause  in  fact  was  a  suit  against  the 
State  of  North  Carolina.  Third.  Whether  the  order  and  de- 
cision of  the  corporation  commission  of  North  Carolina  and 
the  statutes  of  that  State  upon  which  the  same  was  based 
were  void  because  in  conflict  with  the  commerce  clause  of 
the  Constitution  and  the  act  of  Congress  to  regulate  com- 
merce. 

1.  It  was  urged  in  argument  on  behalf  of  the  commission 
and  the  ice  and  coal  company  that  the  extra  cost  or  expense, 
if  any,  of  placing  the  four  cars  of  coal  on  the  siding  was  the 
matter  in  controversy.  In  the  court  below  it  would  seem  to 
have  been  claimed  that  the  one  hundred  and  forty-six  dollars 
demurrage  was  the  question  at  issue.  However  this  may  be, 
as  said  by  the  trial  court,  although  the  demurrage  dispute  may 
have  been  the  origin  of  the  litigation,  there  is  involved  in  the 
controversy  presented  by  the  bill  not  only  the  right  to  enforce 
against  the  railway  company  the  payment  of  statutory  pen- 
alties much  in  excess  of  two  thousand  dollars,  but  also  the 
right  of  that  company  to  carry  on  interstate  conunerce  in 
North  Carolina  without  becoming  subject  to  such  orders  and 
directions  of  the  corporation  commission  which  so  directly  bur- 
dened such  commerce  as  to  amount  to  a  regulation  therectf. 
This  latter  right  is  alleged  in  the  bill  to  be  of  the  necessary 
jurisdictional  value,  the  averment  was  supported  by  testimony, 
and  the  master  and  the  court  below  have  found  such  to  be  the 
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fact.    There  is  no  merit  in  the  contention  that  there  is  a  want 
of  jurisdiction  to  entertain  the  writ  of  error. 

2.  We  think  the  real  object  of  the  bill  may  properly  be  said 
to  have  been  the  restraining  of  illegal  interferences  with  the 
property  and  interstate  business  of  the  railway  company,  the 
asserted  right  to  interfere,  which  it  was  the  object  of  the  bill 
to  enjoin,  being  based  upon  the  assumed  authority  of  a  state 
statute,  which  the  bill  alleged  to  be  in  violiCtion  of  rights  of  the 
railway  company  protected  by  the  Constitution  of  the  United 
States.  In  this  aspect  the  suit  was  not  in  any  proper  sense 
one  against  the  State.  ScoU  v.  Donald,  165  U.  S.  107,  112; 
Fitts  V.  McGhee,  172  U.  S.  516,  529,  530. 

3.  The  cars  of  coal  not  having  been  delivered  to  the  con- 
signee, but  remaining  on  the  tracks  of  the  railway  company 
in  the  condition  in  which  they  had  been  originally  brought  into 
North  Carolina  from  points  outside  of  that  State,  it  follows 
that  the  interstate  transportation  of  the  property  had  not  been 
completed  when  the  corporation  commission  made  the  order 
complained  of.    Rhodes  v.  lovm,  170  U.  S.  412. 

By  section  1066  of  the  revisal  of  1905  the  general  powers  of 
the  North  Carolina  Corporation  Commission  were  thus  defined: 

"1066.  General  powers. — ^The  corporation  commission  shall 
have  such  general  control  and  supervision  of  all  railroad,  street 
railway,  steamboat,  canal,  express  and  sleeping  car  compan- 
ies or  corporations  and  of  all  other  companies  or  corporations 
engaged  in  the  carrying  of  freight  or  passengers,  of  all  telegraph 
and  telephone  companies,  of  all  public  and  private  banks  and 
all  loan  and  trust  companies  or  corporations,  and  of  all  build- 
ing and  loan  associations  or  companies,  necessary  to  carry  into 
effect  the  provisions  of  this  chapter,  and  the  laws  regulating 
such  companies.     (1899,  c.  164;  1901,  c.  679.)" 

By  section  1100  it  was  provided  as  follows: 

"1100.  Demurrage;  storage;  placing  and  loading  of  cars. — 
The  commission  shall  make  rules,  regulations  and  rates  gov- 
erning demurrage  and  storage  charges  by  railroad  companies 
and  other  transportation  companies;  and  shall  make  rules  gov- 
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erning  railroad  companies  in  the  placing  of  cars  for  loading  and 
unloading  and  in  fixing  time  limit  for  delivery  of  freights  after 
the  same  have  been  received  by  the  transportation  companies 
for  shipment.     (1903,  c.  342.) '^ 

Under  these  circumstances  it  is  midoubted  that  by  a  circular, 
numbered  36  and  dated  July  9,  1903,  the  corporation  commis- 
sion promulgated  rules  fully  regulating  the  right  of  railway 
companies  to  exact  and  the  amount  of  charges  which  might 
be  made  for  storage,  demurrage,  etc.  And  the  pleadings  make 
it  clear  that  the  order  of  the  corporation  commission  com- 
plained of  was  not  made  upon  the  assumption  of  any  supposed 
contract  right  which  the  corporation  commission  as  a  judicial 
tribunal  was  enforcing  as  between  the  ice  and  coal  company 
and  the  railway  company,  but  was  exclusively  rested  upon  the 
general  administrative  authority  which  the  corporation  com- 
mission deemed  it  had  power  to  exercise  in  virtue  of  the  rights 
delegated  to  it  by  the  statutes  of  North  Carolina  as  above 
stated.  Thus,  in  paragraph  12  of  the  answer,  the  corporation 
commission  averred  as  follows: 

"These  defendants  are  advised  that  the  orders  made  by 
them,  hereinbefore  referred  to,  do  not  constitute  an  interfer- 
ence with  interstate  commerce  as  alleged  in  said  paragraph  12 
(referring  to  bill  of  comjJaint) ;  nor  with  the  right  of  the  com- 
plainant to  conduct  its  business  according  to  its  reasonable 
rules  and  regulations,  except  so  far  as  the  corporation  commis- 
sion has  the  right  and  power  to  control  its  rules  and  regulations 
by  virtue  of  said  act  creating  the  corporation  commission,  and 
the  amendment  thereto,  contained  in  chapter  342,  Public  Laws, 
1903,  whereby  the  power  is  expressly  conferred  upon  the  North 
Carolina  Corporation  CJommission,  by  subsection  26,  'to  make 
rules  governing  railroad  companies  in  the  placing  of  cars  for 
loading  and  unloading,  and  in  fixing  time  limit  for  the  delivery 
of  freights  after  the  same  have  been  received  by  the  transporta- 
tion companies  for  shipment.*  And  these  defendants  further 
say  that,  having  full  power  to  provide  for  placing  cars  for  un- 
loading, and  in  conformity  with  the  rules  of  the  said  North 
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Carolina  Corporation  Commission,  the  orders  complained  of  in 
the  bill  were  in  strict  confonnity  to  the  law,  and  finally  ad- 
judged and  made  after  the  complainant  company  had  full  op- 
portunity to  make  defense  as  to  its  alleged  rights  in  the  prem- 
ises.'* 

Without  at  all  questioning  the  right  of  the  State  of  North 
Carolina  in  the  exercise  of  its  police  authority  to  confer  upon 
an  administrative  agency  the  power  to  make  many  reasonable 
regulations  concerning  the  place,  manner  and  time  of  delivery 
of  merchandise  moving  in  the  channels  of  interstate  commerce, 
it  is  certain  that  any  regulation  of  such  subject  made  by  the 
State  or  under  its  authority  which  directly  burdens  interstate 
commerce  is  a  regulation  of  such  commerce  and  repugnant  to 
the  Constitution  of  the  United  States.  Hoiiston  &  Texas  Cen- 
tral Ry.  Co,  V.  Mayes,  201  U.  S.  321;  American  Sted  &  Wire 
Co.  V.  Speed,  192  U.  S.  500. 

Not  being  called  upon  to  do  so,  we  do  not  pass  upon  all  the 
general  regulations  formulated  by  the  commission  on  the  sub- 
ject stated,  but  are  clearly  of  opinion  that  the  court  below 
rightly  held  that  the  particular  application  of  those  regulations 
with  which  we  are  here  concerned  was  a  direct  burden  upon 
interstate  commerce  and  void.  Viewing  the  order  which  is 
under  consideration  in  this  case  as  an  assertion  by  the  corpora- 
tion commission  of  its  general  power  to  direct  carriers  engaged 
in  interstate  commerce  to  deliver  all  cars  containing  such  com- 
merce beyond  their  right  of  way  and  to  a  private  siding,  the 
order  manifestly  imposed  a  burden  so  direct  and  so  onerous  as 
to  leave  no  room  for  question  that  it  was  a  regulation  of  inter- 
state commerce.  On  the  other  hand,  treating  the  order  as  but 
the  assertion  of  the  power  of  the  corporation  commission  to 
so  direct  in  a  particular  case,  in  favor  of  a  given  person  or  cor- 
poration, the  order  not  only  was  in  its  very  nature  a  direct 
burden  and  regulation  of  interstate  conmierce,  but  also  asserted 
a  power  concerning  a  subject  directly  covered  by  the  act  of 
Congress  to  regulate  commerce  and  the  amendments  to  that 
act,  which  forbid  and  provide  remedies  to  prevent  unjust  dis- 
voL.  0011—36 
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criminations  and  the  subjecting  to  undue  disadvantages  by 
carriers  engaged  in  interstate  commerce. 

The  direct  burden  and  resulting  regulation  of  interstate  com- 
merce operated  by  an  alleged  assertion  of  state  authority  sim- 
ilar in  character  to  the  one  here  involved  was  passed  upon  by 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in  Central 
Stock  Yards  Co.  v.  Louisville  &  Nashville  R.  R.  Co.,  118  Fed. 
Rep.  113.  The  court  in  that  case  was  called  upon  to  determine 
whether  certain  laws  of  Kentucky  imposed  a  direct  burden  upon 
interstate  commerce  and  were  a  regulation  of  such  commerce, 
upon  the  assumption  that  those  laws  compelled  a  common  car- 
rier engaged  in  interstate  commerce  transportation  to  deliver 
cars  of  Uve  stock  moving  in  the  channels  of  interstate  commerce 
at  a  particular  place  beyond  its  own  line  different  from  the 
general  place  of  delivery  established  by  the  railway  company. 
In  pointhig  out  that  if  the  legislation  in  question  was  entitled 
to  the  construction  claimed  for  it^  it  would  amount  to  a  state 
regulation  of  interstate  commerce,  it  was  aptly  and  tersely 
said  (p.  120) : 

"It  is  thoroughly  well  settled  that  a  State  may  not  regulate 
interstate  commerce,  using  the  terms  in  the  sense  of  intercourse 
and  the  interchange  of  traffic  between  the  States.  In  the  case 
at  bar  we  think  the  relief  sou^t  pertains  to  the  transportation 
and  deUvery  of  interstate  frei^t.  It  is  not  the  means  of  mak- 
ing a  physical  connection  with  other  railroads  that  is  aimed  at, 
but  it  is  sou^t  to  compel  the  cars  and  freight  received  from 
one  State  to  be  deUvered  to  another  at  a  particular  place  and 
in  a  particular  way.  If  the  Kentucky  constitution  could  be 
given  any  such  construction,  it  would  follow  it  could  regulate 
interstate  commerce.    This  it  cannot  do. " 

As  we  conclude  that  the  court  below  rightly  decreed  that  the 
order  complained  of  was  invalid  because  amounting  to  an  im- 
lawful  interference  with  interstate  commerce,  we  deem  it  un- 
necessary to  consider  the  contentions  made  on  the  cross  appeal 
of  the  railway  company.  And  because  we  confine  our  decision 
to  the  issue  which  necessarily  arises  we  do  not  intimate  any 
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opinion  upon  the  question  pressed  at  bar  as  to  whether  an  order 
which  was  solely  applicable  to  purely  state  business,  directing 
a  carrier  to  deliver  property  upon  a  private  track  beyond  the 
line  of  the  railway  company,  would  be  repugnant  to  the  due 
process  clause  of  the  Constitution. 

The  final  decree  which  the  Circuit  Court  entered  and  the 
writ  of  perpetual  injunction  issued  thereon  were,  however, 
much  broader  than  the  necessities  of  the  case  required,  and 
should  be  limited  so  as  to  adjudge  the  invalidity  of  the  order 
complained  of,  restrain  the  institution  by  the  defendant  of 
suits  or  actions  for  the  recovery  of  penalties  or  damages  founded 
upon  the  disobedience  of  such  order,  and  forbid  future  inter- 
ferences under  like  circumstances  and  conditions  with  the  in- 
terstate commerce  business  of  the  railway  company.  As  so 
modified,  the  decree  below  is 

Affirmed. 


UNITED  STATES  v.  AMERICAN  SUGAR  REFINING  COM- 
PANY. 

APPEAL  FIIOM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN   DISTRICT  OF  NEW   YORK. 

No.  260.     Arsued  April  27.  1006.— Decided  Hay  28,  1006. 

Under  the  treaty  between  the  United  States  and  Cuba  of  December  11, 
1902,  and  the  act  of  Congress  of  December  17,  1903,  imports  from  Cuba 
were  not  entitled  to  reduction  of  duties  imposed  by  the  tariff  act  of 
July  24,  1897,  until  December  27,  1903,  the  date  proclaimed  by  the 
President  of  the  United  States  and  the  President  of  Cuba  for  the  com- 
mencement of  the  operation  of  the  treaty. 

After  the  treaty  was  amended  by  the  Senate  and  the  amendment  accepted 
by  Cuba  the  time  of  its  going  into  efifect  was  to  be  fixed  by  act  of  Congress 
and  not  as  originally  fixed  by  the  treaty  ten  days  after  the  exchange  of 
ratifications. 
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There  is  a  presumption  against  retrospective  legislation  and  words  in  a 
statute  will  not  be  construed  as  having  such  effect  unless  they  cleaii^ 
can  have  no  other  effect,  and  the  legislative  intent  cannot  otherwise  be 
satisfied;  and  in  this  respect  the  use  in  the  statute  of  the  future  tense 
must  be  given  weight. 

The  question  in  the  case  is  whether  certain  sugars  which 
were  imported  between  the  twelfth  of  June  and  the  twenty- 
eighth  of  September,  1903,  were  chargeable  with  full  duties 
under  the  tariff  act  of  July  24, 1897,  or  were  entitled  to  twenty 
per  cent  reduction  of  duties  prescribed  by  that  act,  under  the 
treaty  between  the  United  States  and  Cuba  of  the  date  De- 
cember 11, 1902,  and  an  act  of  Congress  of  December  17,  1903. 
The  answer  to  the  question  depends  upon  when  the  treaty  went 
into  effect,  whether  upon  the  tenth  of  April,  1903,  or  the 
twenty-seventh  of  December,  1903.  The  appellee  contends 
for  the  former  and  the  appellant  for  the  latter  date.  Duties 
were  assessed  under  the  act  of  1897  without  reduction.  Pro- 
tests were  filed  and  an  appeal  taken  to  the  board  of  appraisers, 
who  sustained  the  collector.  The  decision  of  the  board  was 
reversed  by  the  Circuit  Court.  The  treaty  provided,  33  Stat. 
2136,  2142,  among  other  things  as  follows: 

"The  President  of  the  United  States  of  America,  and  the 
President  of  the  Republic  of  Cuba  .  .  .  have  in  consid- 
eration of,  and  in  compensation  for,  the  respective  conce^ons 
and  engagements  made  by  one  to  the  other  as  hereinafter 
recited,  agreed  and  do  hereby  agree  upon  the  following  articles 
for  the  regulations  and  government  of  their  reciprocal  trade, 
namely: 

Article    II. 

"During  the  term  of  this  convention,  all  articles  of  merchan- 
dise not  included  in  the  foregoing  Article  I,  and  being  the  prod- 
uct of  the  soil  or  industry  of  the  Republic  of  Cuba  imported 
into  the  United  States  shall  be  admitted  at  a  reduction  of 
twenty  per  centum  of  the  rates  of  duty  thereon  as  provided  by 
the  tariff  act  of  the  United  States  approved  July  24,  1897,  or 
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as  may  be  provided  by  any  tariff  law  of  the  United  States  sub- 
sequently enacted/' 

Article  XI  was  as  follows: 

"The  present  convention  shall  be  ratified  by  the  appropriate 
authorities  of  the  respective  countries,  and  the  ratifications  shall 
be  exchanged  at  Washington,  District  of  Columbia,  United 
States  of  America,  as  soon  as  may  be  before  the  thirty-first 
day  of  January,  1903,  and  the  convention  shall  go  into  effect  on 
the  tenth  day  after  the  exchange  of  ratifications,  and  shall  continue 
in  force  for  the  term  of  five  (5)  years  from  date  of  going  into 
effect,  and  from  year  to  year  thereafter  until  the  expiration  of 
one  year  from  the  day  when  either  of  the  contracting  parties 
shall  give  notice  to  the  other  of  its  intention  to  termmate  the 
same/' 

By  supplemental  treaty  signed  January  26,  1903,  33  Stat. 
2145,  it  was  provided  that  "the  respective  ratifications  of  the 
said  convention  shall  be  exchanged  as  soon  as  possible,  and 
within  two  months  from  January  31,  1903.'' 

March  19,  1903,  the  Senate  added  the  following  amendment 
at  the  end  of  Article  XI :  "This  convention  shall  not  take  effect 
imtil  the  same  shall  have  been  approved  by  the  Congress." 

On  March  31,  1903,  ratifications  were  exchanged.  At  this 
date  Congress  was  not  in  session,  but  was  convened  in  special 
session  November  9,  1903,  and  passed  on  December  17,  1903, 
33  Stat.  3,  an  act  entitled :  "  An  act  to  carry  into  effect  a  con- 
vention between  the  United  States  and  the  Republic  of  Cuba, 
signed  on  the  eleventh  day  of  December  in  the  year  1902." 
Section  1  provides  as  follows: 

"That  whenever  the  President  of  the  United  States  shall  re- 
ceive satisfactory  evidence  that  the  Republic  of  Cuba  has  made 
provision  to  give  full  effect  to  the  articles  of  the  convention 
between  the  United  States  and  the  Republic  of  Cuba,  signed 
on  the  eleventh  day  of  December,  in  the  year  nineteen  hundred 
and  two,  he  is  hereby  authorized  to  issue  his  proclamation  de- 
claring he  has  received  such  evidence,  and  thereupon,  on  the 
tenth  day  after  exchange  of  ratificatums  of  such  convention  be- 
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tween  the  United  States  and  the  Republic  of  Cuba,  and  so  long 
as  the  said  convention  shall  remain  in  force,  all  articles  of  mer- 
chandise being  the  product  of  the  soil  or  industry  of  the  Re- 
public of  Cuba,  which  are  now  imported  into  the  United  States 
free  of  duty,  shall  continue  to  be  so  admitted  free  of  duty,  and 
all  other  articles  of  merchandise  being  the  product  of  the  soil 
or  industry  of  the  Republic  of  Cuba  imported  into  the  United 
States  shall  be  admitted  at  a  reduction  of  twenty  per  centum 
of  the  rates  of  duty  thereon,  as  provided  by  the  tariff  act  of 
the  United  States  approved  July  twenty-fourth,  eighteen  hun- 
dred and  ninety-seven,  or  as  may  be  provided  by  any  tariff 
law  of  the  United  States  subsequently  enacted.  The  rates  of 
duty  herein  granted  by  the  United  States  to  the  Republic  of 
Cuba  are  and  shall  continue  during  the  term  of  said  convention 
preferential  in  respect  to  all  like  imports  from  other  countries: 
Provided,  That  while  said  convention  is  in  force  no  sugar  im- 
ported from  the  Republic  of  Cuba,  and  being  the  product  of 
the  soil  or  industry  of  the  Republic  of  Cuba,  shall  be  admitted 
into  the  United  States  at  a  reduction  of  duty  greater  than 
twenty  per  centum  of  the  rates  of  duty  thereon,  as  provided 
by  the  tariff  act  of  the  United  States  approved  July  twenty- 
fourth,  eighteen  hundred  and  ninety-seven,  and  no  sugar  the 
product  of  any  other  foreign  coimtry  shall  be  admitted  by 
treaty  or  convention  into  the  United  States  while  this  conven- 
tion is  in  force  at  a  lower  rate  of  duty  than  that  provided  by 
the  tariff  act  of  the  United  States  approved  July  twenty-fourth, 
eighteen  hundred  and  ninety-seven:  And  provided  further,  That 
nothing  herein  contained  shall  be  held  or  construed  as  an  ad- 
mission on  the  part  of  the  House  of  Representatives  that  cus- 
tom duties  can  be  changed  otherwise  than  by  an  act  of  Con- 
gress, originating  in  said  House." 

The  same  day  (December  17,  1903)  the  President  issued  his 
proclamation,  33  Stat.  2136,  which,  after  setting  forth  the 
treaty  and  the  act  of  Congress  and  reciting  the  above  facts, 
together  with  the  fact  that  ratifications  of  said  convention  had 
been  exchanged  on  March  31,  1903,  declared: 
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"And  whereas  satisfactory  evidence  has  been  received  by 
the  President  of  the  United  States  that  the  Republic  of  Cuba 
has  made  provision  to  give  full  effect  to  the  articles  of  said 
convention: 

"Now,  therefore,  be  it  known  that  I,  Theodore  Roosevelt, 
President  of  the  United  States  of  America,  in  conformity  with 
the  said  act  of  Congress,  do  hereby  declare  and  proclaim  the 
said  convention,  as  amended  by  the  Senate  of  the  United  States, 
to  be  in  effect  on  the  tenth  day  from  the  date  of  this  my  proc- 
lamation, '' 

The  Solicitor  General  for  the  United  States,  in  this  case,  and 
in  No.  652,  argued  simultaneously  herewith:  ^ 

The  treaty  and  act  were  prospective  and  coterminous. 
The  original  stipulation  that  the  treaty  was  to  take  effect 
ten  days  after  exchange  of  ratifications  was  superseded  by 
the  Senate  amendment,  ratified  and  approved  by  Cuba,  that 
the  treaty  should  not  take  effect  until  approved  by  Congress. 
The  subsequent  action  of  the  contracting  parties  was  in  ac- 
cordance with  that  intent.  The  act  was  passed  to  carry  the 
treaty  into  effect;  its  language  is  prospective.  The  words 
"on  the  tenth  day  after  exchange  of  ratifications''  are  said 
to  be  retrospective  because  the  President's  proclamation  after 
the  passage  of  the  act  showed  for  the  first  time  that  ratifications 
had  been  theretofore  exchanged.  But  the  Executive  alone 
knew  this;  Congress  was  not  advised  at  the  time  the  act  was 
passed  that  ratifications  had  been  exchanged  March  31,  1903. 
At  that  date  Congress  was  not  in  session,  having  adjourned 
March  4,  1903.  A  special  session  of  the  Senate  began  March  5 
and  adjourned  March  19,  the  day  the  resolution  amending  the 
treaty  was  adopted.  The  President's  proclamation  of  Octo- 
ber 10,  1903,  convening  a  special  session  to  consider  the  treaty, 
sets  forth  that  the  approval  of  Congress  is  necessary  before 
the  treaty  shall  take  effect;  and  in  his  message  to  that  session 
he  refers  to  ratification  without  stating  when  the  treaty  was 

^  FrankUn  Sugar  ReHninq  Company  v.  United  States,  post,  p.  580. 
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ratified  or  whether  ratifications  had  been  exchanged.  Both 
Houses  thought  that  the  stipulation  as  to  the  exchange  of 
ratifications  was  superseded  by  the  Senate  amendment,  and 
supposed  that  final  step  had  been  deferred  until  Congress  should 
act. 

That  Congress  did  not  intend  a  retroactive  effect  is  clear 
from  the  committee  reports  and  debates.  The  discussion  in 
Senate  and  House  was  as  to  the  scope  of  the  treaty-making 
power  and  the  propriety  of  granting  the  proposed  reductions 
in  the  Cuban  tariff.  The  fact  was  mentioned  that  the  bill 
would  make  an  annual  reduction  of  $8,000;000  in  duties  on 
imports  from  Cuba,  which  would  have  meant,  in  case  of 
retrospective  operation,  a  refund  of  $6,000,000  for  the  previous 
nine  months.  Yet  nothing  was  said  about  this,  and  no  pro- 
vision whatever  was  made. 

The  treaty  and  act  took  effect  simultaneously  on  the  tenth 
day  after  proclamation.  The  approval  by  Congress  was  con- 
ditional: the  President  was  first  to  ascertain  whether  Cuba 
had  made  provision  to  give  full  effect  to  the  convention,  issue 
his  proclamation  declaring  that  he  had  received  such  evi- 
dence, and  'thereupon  on  the  tenth  day  after  exchange  of 
ratifications''  the  new  arrangement  was  to  begin.  This  was 
clearly  within  the  authority  of  Congress  to  do.  Field  v. 
Clark,  143  U.  S.  649.  The  President,  although  aware  of  the 
fact  that  ratifications  had  been  exchanged,  had  to  construe  the 
law  so  as  to  carry  into  effect  the  intention  of  Congress,  which 
was  clearly  that  not  only  should  the  new  arrangement  not 
begin  to  operate  until  Cuba  had  made  due  provision  on  her 
part,  but  that  ten  days'  notice  should  be  given  before  it  should 
take  effect,  as  originally  provided  in  the  treaty.  The  Presi- 
dent therefore  did  the  only  possible  and  logical  thing  under 
the  circumstances. 

Even  if  the  approval  of  Congress  and  the  action  of  the 
President  were  not  strictly  in  accordance  with  the  terms  of 
the  treaty,  no  one  but  Cuba  could  take  exception.  The  in- 
terpretation and  enforcement  of  such  treaty  stipulations  are 
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for  the  determination  of  the  political  departments  of  the 
Grovernment,  and  com-ts  will  respect  their  decision.  Foster 
V.  NeOsm,  2  Pet.  253;  The  Cherokee  Tobacco,  11  Wall.  616; 
Whitney  v.  Robertson^  124  U.  S.  190;  BotiUer  v.  Dominguez, 
130  U.  S.  238;  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698. 
Cuba  has  concurred  in  the  action  of  this  Government,  and  the 
arrangement  was  essentially  reciprocal.  Both  the  United 
States  and  Cuba  have  put  this  treaty  into  effect  on  the  same 
day  to  operate  prospectively,  and  there  is  nothing  to  indicate 
that  the  two  governments  are  not  perfectly  satisfied  that  the 
true  intent  of  the  treaty  has  been  observed.  The  argument, 
reiterated  by  our  opponents,  that  one  party  to  the  agreement 
has  imdertaken  to  modify  it  without  consulting  the  other 
party,  is  simply  disproved  by  the  facts. 

The  case  of  United  States  v.  BurVy  159  U.  S.  78,  is  controlling. 
There  the  tariff  act  of  1894  specifically  required  its  retro- 
spective operation;  yet  the  court  looked  to  the  spirit  of  the 
law.  The  doctrine  of  United  States  v.  Heth,  3  Cranch,  398 
was  affirmed;  the  court  held  the  question  was  one  of  inten- 
tion, and  emphasized  the  rule  that  tariff  laws  should  have  a 
prospective  operation  in  order  that  there  might  be  an  interval 
before  the  act  took  effect  for  business  to  adjust  itself  to  the 
change,  and  thus  avoid  confusion  and  mischief  to  the  country. 
Those  considerations  apply  with  even  greater  force  in  this  case, 
where  the  retrospective  intention  does  not  appear  on  the  face 
of  the  statute,  but  rests  on  inference,  based  on  an  assumption 
that  Congress  knew  of  the  exchange  of  ratifications, — which 
convicts  it  of  inconsistency  in  its  direction  as  to  proclamation 
by  the  President.  If  Congress  knew  that  ratifications  had 
been  exchanged  several  months  before,  why  say  the  treaty 
should  take  effect  on  the  tenth  day  after  exchange?  Con- 
gress was  evidently  anticipating  something  yet  to  occur,  and 
intending  to  give  adequate  notice  to  business  men. 

The  Senate  resolution  requiring  approval  of  Congress  was 
valid  and  operative.  There  is  an  inconsistency  between  the 
theory  of  appellees*  protest  and  their  brief.    The  protest  says 
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that  the  clause  of  the  treaty  stipulating  for  approval  by  Con- 
gress is  inoperative,  and  yet  anticipates  the  act  and  relies  on 
it  when  passed.  Now  they  concede  that  the  amendment 
was  operative  and  the  Senate  had  power  thus  to  amend. 
There  is  no  doubt  of  this.  An  act  of  Congress  is  not  neces- 
sary to  the  validity  of  a  treaty,  but  may  be  to  its  taking  eflfect. 
Foster  v.  NeUson,  2  Pet.  253;  United  States  v.  Arredondo,  6 
Pet.  691.  It  is  not  necessary  to  determine  whether  this  treaty 
is  self-executing  or  not,  since  it  in  terms  stipulates  that  it  shall 
not  take  effect  until  approved  by  Congress,  and  Congress  in 
giving  its  approval  enacted  the  necessary  legislation  to  carry 
the  treaty  into  execution. 

The  sugars  not  actually  removed  from  the  bonded  warehouse 
imtil  after  December  27,  1903,  but  for  which  withdrawal  entry 
had  been  made  and  permit  to  deliver  issued  prior  to  that  date, 
were  properly  held  to  have  been  withdrawn  before  the  treaty 
took  effect  (sec.  20,  Customs  Administrative  Act,  as  amended 
by  act  Dec.  15,  1902,  32  Stat.  753).  There  was  a  constructive 
withdrawal  of  the  goods.  This  court  has  held  that  goods  are 
to  be  deemed  to  have  been  warehoused  from  the  time  of  im- 
portation, because  from  that  time  they  are  in  the  custody  and 
control  of  the  Government.  Hartranft  v.  Oliver,  125  U.  S. 
525;  Sedyerger  v.  Schweyer,  153  U.  S.  609.  It  therefore  follows 
that  the  period  of  warehousing  must  be  held  to  end  when  the 
withdrawal  entry  is  made  and  a  permit  to  deliver  issued,  be- 
cause the  goods  then  cease  to  be  in  the  custody  and  control 
of  the  Government.  This  is  the  only  practical  rule  to  adopt, 
and  it  has  been  followed  by  the  Treasury  Department  from 
the  first  in  applying  the  Cuban  treaty.  T.  D.  24,855;  T.  D. 
29,924. 

To  hold  that  because  liquidation  occurred  after  the  treaty 
became  operative  the  goods  were  entitled  to  the  benefit  of  its 
terms  would  be  to  make  the  date  of  liquidation  and  not  the 
date  of  withdrawal  the  determining  factor,  contrary  to  sec.  20, 
Customs  Administrative  Act.  The  law  does  not  prescribe  the 
time  in  which  liquidation  shall  be  made,  but  only  that,  after 
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liquidating,  the  collector  may  not,  in  the  absence  of  fraud  or 
protest,  reliquidate  after  a  year  from  the  date  of  entry.  Act 
June  22,  1874,  sec.  21,  18  Stat.  186;  Ahner  Dobk  Co.  v.  United 
States,  119  Fed.  Rep.  152;  United  States  v.  De  Rivera,  73 
Fed.  Rep.  679;  Gandolji  v.  United  States,  74  Fed.  Rep.  549. 
And  see  MerrUt  v.  Cameron,  137  U.  S.  542,  549-551.  The  date 
of  liquidation  is  important  only  in  its  bearing  upon  the  time 
for  making  protest  and  reliquidation.  There  is  no  provision  in 
the  treaty  or  the  act  requiring  the  liquidation  or  reliquidation 
of  goods  previously  entered  in  accordance  with  its  terms. 
This  shows  that  the  treaty  and  act  were  not  intended  to  be 
retroactive  in  any  respect.  United  States  v.  Burr,  supra, 
citing  Barney  v.  Richard,  157  U.  S.  352.  The  merchandise 
was  liquidated  as  entered,  there  was  no  change  in  the  classifi- 
cation, the  original  assessment  of  duty  was  right,  and  the  final 
liquidation  was  the  same.  The  estimated  duties  paid  at  the 
time  of  withdrawal  are  the  duties. 

Mr.  John  G.  Johnson,  with  whom  Mr.  John  E.  Parsons  and 
Mr.  H.  B.  Closson  were  on  the  brief,  for  appellee  in  this  case 
and  for  appellant  in  No.  652,  argued  simultaneously  herewith.* 

There  was  also  a  separate  brief  by  Mr.  Edward  S.  Hatch 
and  Mr.  J.  Stuart  Tompkins  in  behalf  of  certain  importers 
having  similar  interests. 

By  the  convention  itself,  the  term  of  its  duration  was  fixed, 
viz.,  five  years  from  the  tenth  day  of  April,  1903,  which  date 
was  ten  days  after  that  of  exchange  of  the  ratifications  by 
the  respective  governments. 

This  contention  rests  upon  the  imequivocally  expressed 
provision  that  "the  convention  shall  go  into  effect  on  the 
tenth  day  after  the  exchange  of  ratifications,  and  shall  con- 
tinue in  force  for  a  term  of  five  years  from  the  date  of  going 
into  effect.*' 

The  treaty,  as  made  by  the  respective  plenipotentiaries, 
after  execution  by  them,  required  the  confirmation  of  the 

1  Franklin  Sugar  Refining  Company  v.  United  States,  post,  p.  580. 
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Presidents  of  the  respective  governments,  and  of  the  Senates 
of  each  county. 

Until  these  confirmations,  there  could  be  no  exchange  of 
ratifications,  and  of  course  it  was  necessary  to  provide  that  it 
should  not  go  into  effect  until  such  exchange. 

As  originally  drafted,  the  convention  must  have  failed 
altogether,  because  of  the  inabiUty  to  exchange  ratifications 
on  or  before  the  thirty-first  day  of  January,  1903.  The  sup- 
plemental convention  which  was  entered  into,  was  requisite 
to  save  such  failure;  but  it  still  remained  necessary  the  ex- 
change should  take  place  on  or  before  the  thirty-first  day  of 
March,  1903. 

There  was  an  obvious  reason  why  a  limit  of  time  for  com- 
mencement of  the  reduction  was  fixed.  The  principal  product 
which  would  be  imported  into  the  United  States  from  Cuba 
would  be  sugar.  The  negotiations  for  the  treaty  were  con- 
ducted, we  may  assume,  in  anticipation  of  the  exportation  to, 
and  importation  into,  the  United  States,  of  the  crop  for  1902. 
In  the  ordinary  course  of  trade,  this  crop  would  begin  to  be 
imported  in  February,  1903,  the  importations  being  at  their 
maximum  in  April,  and  ceasing  substantially  on  the  first  day 
of  July. 

An  extension  of  the  date  to  December,  1903,  would  have 
lost  to  Cuba  the  benefit  of  a  reduction  upon  a  crop  which  was 
undoubtedly  in  the  minds  of  both  the  contracting  parties. 

Of  course  we  must  deal  with  the  effect  of  words  inserted, 
at  the  instance  of  the  Senate  of  the  United  States,  in  accord- 
ance with  the  report  of  its  Committee  on  Foreign  Relations; 
providing  that  "This  convention  shall  not  take  effect  until 
the  same  shall  have  been  approved  by  the  Congress.'' 

Whatever  may  be  urged  as  to  the  interpretation  of  the  con- 
vention, with  these  words  inserted,  it  cannot  be  urged,  with 
conviction,  that  the  intent  was  to  alter,  or  to  do  anything 
other  than  to  guard  against  the  possibility  of  its  becoming 
non-enforceable  because  of  its  affecting  a  tariff  duly  enacted 
by  the  Congress  of  the  United  States. 
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One  of  the  provisos,  inserted  in  the  act,  discloses  the  jealousy 
of  the  House  of  Representatives  of  its  right,  claimed  by  it  to 
exist,  that  customs  duties  could  not  be  changed  other  than 
by  "an  act  of  Congress  originating  in  said  House.'' 

The  Senate,  it  may  be  assumed,  was  equally  jealous  of  its 
right  of  approval  of  treaties  without  any  consent  of  the  House 
of  Representatives.  We  think  it  may  be  asserted,  confidently, 
it  was  not  intended  by  the  Senate,  that  Congress  should  ap- 
prove the  treaty,  but  simply  that  it  should  give  approval  to 
what  might  be  necessary,  in  the  way  of  legislation,  in  remov- 
ing all  possibility  of  question  of  enforcement  in  the  United 
States,  of  its  conditions. 

The  Senate  knowing  it  had  been  provided  the  term  should 
commence  "on  the  tenth  day  after  the  exchange  of  ratifica- 
tions,'' did  not  alter  said  provision;  but  knowing,  also,  that 
a  question  existed  as  to  the  right  to  make  any  treaty  which 
altered  a  revenue  law,  it  directed  that  though  the  term  should 
continue  as  prescribed,  the  convention  itself  should  not  be 
effective  until  approved  by  the  Congress. 

No  doubt  as  to  the  actual  intention  of  the  Senate  can  exist, 
in  view  of  the  explanation  of  Senator  Bacon,  and  of  what  was 
said  in  its  committee's  report  as  to  the  ratification  of  certain 
reciprocity  treaties  to  which  we  have  already  referred.  This 
report  shows  that  the  Senate  considered  the  words,  "pro- 
hibiting the  taking  of  effect  until  the  same  shall  have  been 
approved  by  Congress,"  as  the  equivalent  of  the  words,  "shall 
not  take  effect  without  the  approval  of  Congress." 

It  was  not  intended  by  the  Senate,  by  the  insertion  of  these 
words,  to  affect  the  exchange  of  ratifications.  It  was  evident 
that  if  this  should  not  take  place  on  or  before  the  thirty-first 
day  of  March,  1903,  the  convention  would  fall,  by  its  own 
terms.  Knowing  that  the  ratifications  must  be  thus  ex- 
changed, it  was  obvious  the  term  must  commence  anterior 
to  the  time  when  Congress  could  act,  inasmuch  as  it  had 
adjourned,  the  Senate  being  in  session  under  a  special  call. 

We  must  read  article  XI,  it  is  true,  with  the  words  we  are 
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considering  added,  but  we  must  read  it  as  a  whole,  not  simply 
the  added  words.  The  rules  of  construction  require  that  so 
far  as  may  be,  all  parts  of  an  agreement  shall  be  regarded. 
If  it  had  been  intended  the  added  words  should  repeal  those 
first  used,  it  would  have  been  so  said.  Presumably  the  original 
words  were  meant  to  continue  to  have  efifect,  because  they 
were  allowed  to  remain,  without  alteration. 

An  interpretation  can  be  made  which  will  render  the  whole 
of  the  article  effective — that  for  which  we  contend — holding 
the  term  to  continue  without  alteration,  but  the  convention 
itself  not  to  have  been  a  binding  obUgation  until  something 
had  been  done  by  Congress  by  way  of  legislation,  necessary, 
or  at  least  deemed  desirable. 

In  other  words,  when  the  Senate  said:  "The  treaty  should 
not  take  effect  until  the  same  shall  have  been  approved  by 
the  Congress, '*  it  meant  only  that:  "This  treaty  shall  not  take 
effect  unless  it  shall  be  approved  by  the  Congress." 

In  determining  the  meaning  and  effect  of  the  act  of  Decem- 
ber 17,  1903,  it  is  necessary  to  bear  in  mind  the  fact  that  it 
is  the  meaning  of  the  convention,  not  that  of  Congress,  as  em- 
bodied in  this  act,  which  we  must  ascertain,  the  first  being  the 
act  of  the  two  contracting  parties,  whilst  the  latter  emanates 
only  from  one. 

No  construction  will  be  given  to  the  act  which,  in  any  way, 
will  affect  the  contract.  It  was  in  the  power  of  Congress  to 
refuse  to  legislate  by  way  of  amendment  of  the  tariff  act,  but 
it  possessed  no  other  power  in  the  matter. 

The  beginning,  and  the  end,  of  the  act,  was  the  removal 
of  any  bar  in  the  way  of  a  question  as  to  the  right,  in  the 
United  States,  to  make  vaUd  a  treaty,  which  provided  for  the 
payment  of  duties  upon  imports,  less  than  those  which  had 
been  prescribed  by  act  of  Congress. 

In  the  case  of  the  New  York  importations,  as  there  was  a 
suspension  of  the  Uquidation  imtil  a  date  subsequent  to  De- 
cember, 1903,  the  ultimate  liquidation  was  required  to  be 
made  under  a  reduction  at  that  time  conceded  to  be  in  force. 
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The  effect  of  the  unporters*  protest  and  appeal  from  the 
decision  of  the  collector  to  the  board  of  general  appraisers  was 
to  suspend  the  liquidation  of  the  duties  upon  merchandise  un- 
til after  its  disposition  of  the  appeal;  which  was  not  made 
until  April,  1904,  months  after  the  Cuban  treaty  had  become 
the  law  of  the  land. 

This  principle  is  the  necessary  result  of  the  language  of  the 
Customs  Administrative  Act  and  the  revisory  powers  with 
which  it  endows  the  board  of  general  appraisers.  Act  of 
June  10,  1890,  §  14.  See  also  Attorney  General's  argument 
in  United  States  v.  Goldenberg,  168  U.  S.  95. 

If,  while  the  importers'  protest  and  appeal  were  pending 
sub  jvdice,  either  before  the  board  of  appraisers  or  before  the 
Circuit  Court,  and  while  the  duties  therefore  still  remain  im- 
liquidated,  so  much  of  the  statute  as  inii)osed  upon  these  im- 
ports more  than  eighty  per  cent  of  the  general  tariff  rates  was 
repealed,  as  of  a  date  prior  to  that  of  the  importation,  it  was 
the  duty  both  of  the  board  of  appraisers  and  of  the  Circuit 
Court  to  give  effect  to  the  repeal  and  to  reverse  the  collector's 
decision^  even  though  correct  when  made.  26  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  748.  United  States  v.  Schooner  Peggy, 
1  Cranch,  103. 

While  the  importers'  protest  and  appeal  were  still  sub  judice 
before  the  board  of  appraisers,  and  before  the  duties  had  been 
liquidated;  so  much  of  the  statute  as  imposed  more  than 
eighty  per  cent  of  the  regular  duties  upon  these  imports  was 
repealed,  and  the  repeal  by  its  very  terms  took  effect  as  of  a 
date  prior  to  the  date  of  the  importation. 

It  was  not  until  April  28,  1904,  that  the  board  of  appraisers 
acted  upon  the  importers'  protest  and  appeal.  In  the  mean- 
time the  Cuban  treaty  upon  its  approval  by  Congress  on  De- 
cember 17,  1903,  four  months  before,  had  become  the  law  of 
the  land.  Article  II  of  that  treaty  provided  that  "during  the 
term  of  this  convention"  all  Cuban  sugar  should  be  admitted 
at  a  reduction  of  twenty  per  cent;  and  as  to  the  term  of  the 
convention  that  it  should  "go  into  effect  on  the  tenth  day  after 
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the  exchange  of  ratifications,  and  continue  in  force  for  the 
term  of  five  years  from  the  date  of  going  into  eflFect."  The 
tenth  day  after  the  exchange  of  ratifications  was  April  10, 
1903.  The  sugars  were  imported  in  June,  July,  August  and 
September,  1903. 

In  the  case  of  the  Philadelphia  importations,  the  liquidation 
was  not  made  imtil  after  December,  1903,  and  was  therefore 
required  to  be  made  in  accordance  with  the  tariflf  jact  as  then 
in  force.  What  has  just  been  said  applies  with  greater  force 
to  these  importations  where  there  was  no  Uquidation  imtil 
after  the  convention  was  concededly  in  effect. 

After  stating  the  case  as  above,  Mr.  Justice  McKenna  de- 
livered the  opinion  of  the  court. 

The  treaty  as  drafted  and  presented  to  the  Senate  provided 
for  an  exchange  of  ratifications  at  Washington  as  soon  as  might 
be  before  the  thirty-first  day  of  January,  1903,  and  should  "go 
into  effect  on  the  tenth  day  after  the  exchange  of  ratifications. " 
A  supplemental  convention  became  necessary,  and  an  exchange 
of  ratifications  was  provided  to  be  "as  soon  as  possible  and 
within  two  months  from  January  31,  1903.  *'  But  subsequent 
to  that  date,  to  wit,  March  19,  1903,  the  Senate  added  the 
amendment:  "This  convention  shall  not  take  eflfect  until  the 
same  shall  have  been  approved  by  the  C!ongress.  *'  Between 
the  treaty,  therefore,  and  the  amendment  there  was  an  em- 
phatic difference.  The  date  at  which  the  instrument  should 
go  into  effect  was  changed.  It  cannot  be  said  that  the  treaty 
provision  related  to  time  and  the  amendment  to  sanction 
merely  and  adopted  the  time  of  the  treaty.  To  do  this  would 
be  to  interpret  the  words  of  the  treaty  one  way  and  the  same 
words  in  the  amendment  another  way.  We  start,  then,  with 
the  proposition  that  not  the  treaty,  but  the  act  of  Congress, 
was  to  fix  the  date  that  the  treaty  should  take  efifect.  What 
date  Congress  fixed  is  the  question  to  be  considered.  It  was 
certainly  competent  for  Congress  (with  the  consent  of  Cuba) 
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to  have  given  the  treaty  retrospective,  immediate  or  prospec- 
tive operation.  Which  did  Congress  do?  And  in  reply  we  are 
to  remember  there  is  a  presumption  against  retrospective  oper- 
ation, and  we  have  said  that  words  in  a  statute  ought  not  to 
have  such  operation  "imless  they  are  so  clear,  strong,  and  im- 
perative, that  no  other  meaning  can  be  annexed  to  them,  or 
imless  the  intention  of  the  legislator  cannot  be  otherwise  sat- 
isfied/' United  States  v.  Burr,  159  U.  S.  78.  On  the  other 
hand,  it  must  be  admitted  that  there  are  words  in  the  act  of 
Congress  which,  if  not  of  themselves,  yet  in  connection  with 
events,  may  be  said  to  look  to  a  retrospective  operation.  It 
is  not,  however,  an  imusual  judicial  problem  to  have  to  seek 
the  meaning  of  a  law  expressed  in  words  not  doubtful  of  them- 
selves, but  made  so  by  circumstances  or  the  objects  to  which 
they  come  to  be  applied. 

Both  the  treaty  and  the  act  of  Congress  concern  tarifif  duties, 
and  "  the  usual  course  in  tariff  legislation, "  we  have  said,  "has 
been,  inasmuch  as  some  time  is  necessary  to  enable  importers 
and  business  men  to  act  understandingly,  to  fix  a  future  day 
at  which  the  statutes  are  to  become  operative. ''  United  States 
V.  Burr,  supra.  And  these  remarks  have  application  here. 
The  treaty,  it  may  be  admitted,  was  intended  as  a  beneficial 
concession  to  Cuba.  But  conditions  in  the  United  States  were 
also  to  be  considered,  and  we  cannot  assume  that  this  would 
have  been  overlooked  by  Congress  when  legislating.  It  is  true, 
as  urged  by  appellant,  that  the  act  of  December  17  deals  en- 
tirely with  importations  from  Cuba,  but  it  is  those  which  would 
have  the  most  disturbing  effect,  and  on  account  of  which  busi- 
ness in  like  products  would  have  to  be  accommodated.  These 
as  well  as  the  considerations  urged  by  the  appellant  must  be 
kept  in  mind  in  seeking  the  meaning  of  Congress,  and  we  repeat 
that,  under  the  Senate  amendment,  it  is  the  meaning  of  Con- 
gress, not  the  meaning  of  the  convention  independent  of  that 
of  Congress,  we  are  to  ascertain.  It  was  open  to  Cuba  to  re- 
ject the  amendment;  it  was  open  to  Cuba  to  reject  the  le^la- 
tion.  If  she  chose  to  accept  both  they  became  her  contracts. 
VOL.  cell — 37 
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Turning  to  the  act  of  December  17  we  find  it  expressed  in  the 
ample  future  tense,  and  this  must  be  given  weight.  United 
States  V.  Goldenberg,  168  U.  S.  95,  102.  So  far  as  the  text  of 
the  act  itself  is  concerned,  all  of  its  parts  accord;  all  of  its  pro- 
visions are  prospective  but  one.  That  pertained  to  the  then 
present,  the  date  of  the  act.  It  provided  that  all  products 
which  were  imported  free  should  continue  to  be  admitted  free. 
The  provision  ig  "  all  articles  .  .  .  which  are  now  imported 
.  .  .  free  of  duty  shall  continue  to  be  so  admitted.  ..." 
This  accords  with  and  reinforces  the  prospective  provisions, 
and  was  apparently  used  with  deliberate  and  provident  inten- 
tion, making  the  act  provide  for  the  present  and  futm^,  ex- 
cluding the  past,  certainly  not  expressing  it.  Passing  from 
the  text  of  the  act,  an  element  of  confusion  appears.  Ratifi- 
cations had  been  exchanged  between  the  United  States  and 
Cuba  on  March  1,  1903.  The  text  of  the  act  provides  "that 
whenever  the  President  shaU  receive  satisfactory  evidence  that 
the  Republic  of  Cuba  has  made  provision  to  give  full  eflfect  to 
the  article  of  convention  ...  he  is  hereby  authorized  to 
issue  his  proclamation  declaring  that  he  has  received  such  evi- 
dence, and  thereupon,  on  the  tenth  day  after  exchange  of  rati- 
fications of  such  convention,  .  .  .  and  so  long  as  said  con- 
verUion  shall  remain  in  force,  all  articles  of  merchandise  being 
the  products  of  the  Republic  of  Cuba,  which  are  now  imported 
.  .  .  free  of  duty,  shall  continue  to  be  admitted  free  of  duty, 
and  all  other  articles  .  .  .  shall  be  admitted  at  a  reduction 
of  20%  of  the  rates  of  duty  thereon  as  provided  in  the  tariff  act 
of  the  United  States  approved  July  24,  1897.  ..."  The 
words  of  the  act,  thei'efore,  refer  manifestly  to  an  event  to  oc- 
cur, which  seemingly  had  already  occurred,  and  upon  such 
event,  it  is  contended,  the  treaty,  by  its  own  terms  and  by  the 
act  of  Congress,  took  effect,  to  wit,  "  the  exchange  of  ratifica- 
tions" of  the  convention.  To  this  the  Government  replies  that 
Congress,  not  being  in  session  at  the  time,  was  ignorant  that 
ratifications  had  been  exchanged,  and  framed  its  legislation 
with  the  view  that  some  further  provision  by  Cuba  was  neces- 
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sary.  If  we  may  not  accept  the  explanation  of  Congress's  ig- 
norance it  is  not  unreasonable  to  suppose  that  Congress  con- 
sidered it  was  still  open  to  Cuba  to  accept  or  reject  the  treaty, 
and  to  make  sure  of  her  acceptance  before  the  treaty  should  go 
into  effect  in  the  United  States.  This  view  satisfies  completely 
the  text  of  the  act.  We  cannot  suppose  that  if  Congress  in- 
tended to  give  retrospective  operation  to  the  act  it  would  have 
used  words  that  expressed  the  contrary.  The  day  at  which  the 
treaty  should  operate  was  important,  and  would  necessarily  be 
ever  present  in  mind,  and  it  was  easy  of  expression.  Future 
time  and  past  time  are  directly  opposite,  and  by  no  inadvert- 
ence or  intention  can  we  believe  or  suppose  that  Congress,  hav- 
ing in  mind  and  purpose  the  distinction  between  the  past  and 
the  future,  should  use  language  that  expressed  the  one  while 
it  meant  to  provide  for  the  other. 

There  is  another  important  fact.  The  treaty  was  a  recipro- 
cal arrangement  and  intended  to  go  into  effect  coincidently  in 
the  United  States  and  Cuba.  The  two  nations  provided  for 
this.  On  the  day  the  President  approved  the  act  of  Congress 
he  issued  his  proclamation  declaring  that  the  treaty  should  go 
into  effect  on  the  twenty-seventh  day  of  December.  On  the 
seventeenth  of  December  the  President  of  Cuba  also  issued  his 
proclamation,  stating  that  Congress  had  approved  the  treaty  in 
accordance  with  the  requirements  of  Article  XI,  and  declaring 
that  the  treaty  should  take  effect  in  Cuba  on  the  day  named  in 
the  proclamation  of  the  President  of  the  United  States — De- 
cember 27,  1903.  This  coincident  operation  is  of  the  very  es- 
sence of  the  convention.  It  would  indeed  be  anomalous  if  a 
treaty  which  provided  for  reciprocal  concessions  should  be  in 
operation  in  one  nation  eight  months  before  it  was  in  operation 
in  the  other.  And  this  is  not  adequately  answered  as  appellee 
answers  it,  by  saying  that  the  President  of  Cuba  and  the  Presi- 
dent of  the  United  States  were  both  mistaken  as  to  the  date 
of  the  operation  of  the  treaty,  and  their  mistake  could  not  af- 
fect the  rights  of  importers.  Certainly  not  if  a  mistake  could 
be  conceded.    But  the  action  of  the  Presidents  is  proof  against 
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the  existence  of  mistakes.  It  shows  the  understanding  of  the 
executives  of  the  two  countries  and  affords  confirmation  of  the 
view  that  Congress  contemplated  action  subsequent  to  its  leg- 
islation to  put  the  treaty  into  effect. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  case  re- 
manded with  directions  to  affirm  the  order  of  the  Board  of 
General  Appraisers. 


FRANKLIN  SUGAR  REFINING  COMPANY  v.  UNITED 

STATES. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  PENNSYLVANU. 

No.  652.    Argued  April  27. 1006.— Dedded  May  28, 1906. 

United  States  v.  American  Sugar  Co,,  ante,  p.  563,  followed,  to  effect  that 
the  treaty  of  December  11,  1902,  with  Cuba  went  into  effect  Decem- 
ber 27,  1903. 

Under  §  20  of  the  Customs  Administrative  Act  as  amended  December  15, 
1902,  32  Stat.  753,  merchandise  in  bonded  warehouse  on  which  duties 
are  paid  and  permits  for  delivery  issued  to  the  storekeeper  is  thereupon 
withdrawn  from  consumption  and  subject  to  rate  of  duty  in  force  at  that 
time;  this  is  not  affected  by  the  fact  that  the  merchandise  may  remain 
in  the  warehouse  after  such  permit  is  issued  and  if  directly  exported 
the  owner  will  under  $  2977  Rev.  Stat,  be  entitled  to  drawbacks. 

Under  j  20  of  the  Customs  Administrative  Act  merchandise  in  bonded 
warehouse  is  subject  to  the  rate  of  duty  in  force  at  the  time  of  with- 
drawal for  consumption  and  not  to  the  rate  in  force  at  time  of  liquidation. 

Cuban  sugar  in  bonded  warehouse  on  which  duty  was  paid  and  for  which 
withdrawal  permits  were  issued  and  delivered  to  the  storekeeper  prior  to 
December  27,  1903,  but  which  remained  in  the  warehouse  after  that  date 
were,  subject  to  full  duty,  and  not  entitled  to  the  20%  reducticm  under 
the  act  of  December  17,  1903,  and  the  treaty  with  Cuba. 

The  facts  are  stated  in  the  opinion. 
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Mr.  John  G.  Johnson,  with  whom  Mr,  John  E,  Parsons  and 
Mr.  H.  B.  Closson  were  on  the  brief,  for  appellant.^ 

There  was  also  a  separate  brief  by  Mr.  Edward  S.  Hatch 
and  Mr.  J.  Stvart  Tompkins  in  behalf  of  certain  importers 
having  similar  interests. 

The  Solicitor  General  for  the  United  States.^ 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

This  case  was  argued  and  submitted  with  No.  269. 

The  appellant  imported  and  entered  at  the  port  of  Phila- 
delphia on  September  29,  1903,  certain  sugars,  the  product  of 
the  RepubUc  of  Cuba.  The  collector  imposed  on  all  the  sugars 
the  full  rate  imposed  by  the  tariff  act  of  July  24,  1897.  Per-^ 
mits  for  the  removal  of  all  the  sugars  for  consumption  from 
bonded  warehouse  were  issued  to  appellant  before  Decem- 
ber 17, 1903,  and  all  removed  for  consumption  before  that  date 
except  1,250  bags,  which  were  removed  December  28,  and 
3,279  bags  and  67  bags  of  sweepings  on  December  29. 

It  is  contended  (1)  that  all  of  the  sugars  having  been  im- 
ported after  the  exchange  of  ratifications  of  the  treaty  between 
the  United  States  and  Cuba,  appellant  was  entitled  to  the 
reduction  of  20%  of  the  rates  of  duty  imposed  by  the  act  of 
July  24,  1897;  (2)  that  appellant  was  entitled  in  any  event  to 
such  reduction  as  to  the  sugar  not  actually  removed  from 
bonded  warehouse  until  after  December  27,  1903.  The  board 
of  appraisers  sustained  the  collector  and  the  Circuit  Court 
affirmed  the  order  of  the  board. 

As  to  the  first  contention,  this  case  is  exactly  Uke  that  of 
United  States  v.  American  Sugar  Refining  Company,  just  de- 
cided.   We  decided  that  under  the  treaty  between  the  United 

1  For  abstracts  of  arguments  see  United  States  v.  American  Sugar  Re- 
fining Company,  ante,  p.  563,  argued  simultaneously  herewith. 
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States  and  Cuba  and  the  act  of  Congress  approved  Decem- 
ber 17,  1903,  there  quoted,  imports  from  Cuba  were  not  en- 
titled to  the  reduction  of  the  duties  imposed  by  the  act  of 
July  24,  1897,  until  December  27,  1903,  the  date  proclahned 
by  the  President  of  the  United  States  and  the  President  of 
Cuba  for  the  commencement  of  the  operation  of  the  treaty. 

The  answer  to  the  second  contention  depends  upon  sec- 
tion 20  of  the  Customs  Administrative  Act,  as  amended  by  the 
act  of  December  15,  1902.  32  Stat.  753.  Section  20  pro- 
vides as  follows: 

"That  any  merchandise  deposited  in  any  pubUc  or  private 
bonded  warehouse  may  be  withdrawn  for  consumption  within 
three  years  from  the  date  of  the  original  importation  on  pay- 
ment of  the  duties  and  charges  to  which  it  may  be  subject  by 
law  at  the  time  of  such  withdrawal:  Provided,  That  the  same 
rate  of  duty  shall  be  collected  thereon  as  may  be  imposed  by 
law  upon  Uke  articles  of  merchandise  imported  at  the  time 
of  the  withdrawal :  And  provided  further,  That  nothing  herein 
shall  affect  or  impair  existing  provisions  of  law  in  regard  to 
the  disposal  of  perishable  or  explosive  articles." 

The  section  needs  no  interpretation.  It  is  clear  that  it 
subjects  merchandise  to  the  duties  prescribed  by  law  at  the 
time  it  is  withdrawn  for  consumption.  Mosle  v.  Bidwell,  130 
Fed.  Rep.  334.  And  our  inquiry  then  must  be,  when  were 
the  sugars  in  controversy  withdrawn  for  consumption?  If 
before  December  27,  1903,  they  were  dutiable  imder  the  act 
of  July,  1897;  if  after  December  27,  they  were  entitled  to 
20%  reduction  of  the  duties  prescribed  by  that  act. 

Between  September  29  and  October  10  withdrawal  entries 
were  made  of  the  entire  cargo  and  duties  at  regular  rates  paid 
thereon.  The  delivery  permits  were  lodged  with  the  store- 
keeper at  the  same  time.  This  put  the  sugars  at  the  absolute 
disposition  of  the  importers.  It  may  be  that  the  Govern- 
ment had  the  custody  of  them,  or  rather  the  joint  custody  with 
the  importer.  Section  2960,  Rev.  Stat.  But  it  was  a  mere 
manual  custody,  not  claiming  any  right  over  them  or  right  to 
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detain  them.  Indeed  it  may  be  said  that  the  pj^yrment  of 
duties  and  the  delivery  of  the  permit  to  the  storekeeper  oper- 
ated to  give  up  the  custody  which  the  Government  had  jointly 
with  the  importer  before  the  payment  of  duties.  It  is,  how- 
ever, pointed  out  by  appellant  that  by  section  2977,  Rev. 
Stat.,  merchandise  upon  which  duty  has  been  paid  may  re- 
main in  the  warehouse,  "in  the  custody  of  the  officers  of  the 
customs,  at  the  expense  and  risk  of  the  owners  of  such  merchan- 
dise, and  if  exported  directly  from  such  custody  to  a  foreign 
country  within  three  years,  shall  be  entitled  to  return  duties." 
Whether  this  section  covers  a  case  where  a  permit  has  been 
issued  it  is  not  necessary  to  decide.  It  is  enough  to  say  that 
the  section  is  part  of  the  plan  for  the  payment  of  drawbacks. 
The  merchandise  is  identified  by  remaining  in  the  warehouse. 
Section  2978,  Rev.  Stat.  We  think,  therefore,  that  where 
duties  are  paid  upon  merchandise  and  permits  issued  for  its 
removal  which  have  been  delivered  to  the  storekeeper,  it  is 
withdrawn  for  consumption  and  is  subject  to  duties  as  of 
that  time.  ^ 

A  contention  is  made  based  on  the  date  of  ultimate  Uquida- 
tion  of  duties,  which  was  not  until  after  December,  1903.  In 
case  No.  269  the  effect  of  liquidation  was  apparently  urged 
to  be  to  entitle  the  importer  to  the  benefit  of  the  treaty,  which 
it  was  contended  went  into  operation  April  10,  1903,  although 
the  act  giving  the  treaty  effect  was  not  passed  until  after  the 
importation  of  the  sugars.  In  other  words,  it  was  said  "before 
the  duties  had  been  liquidated;  so  much  of  the  statute  as  im- 
posed more  than  eighty  per  cent  of  the  regular  duties  upon 
these  imports  was  repealed,  and  the  repeal  by  its  very  terms 
took  effect  as  of  a  date  prior  to  the  date  of  the  importation." 
It  was  not  necessary  in  No.  269  to  notice  the  contention,  as 
we  decided  the  treaty  did  not  go  into  effect  until  December  27, 
1903.  In  the  case  at  bar  the  date  of  final  liquidation  is  seem- 
ingly given  greater  force.  It  is  contended  that  "there  was  no 
liquidation  until  after  the  convention  was  concededly  in  ef- 
fect," and  was  therefore  "required  to  be  made  in  accordance 
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with  the  tariff  act  aa  then  in  force."  In  other  words,  whether 
the  treaty  went  into  efifect  in  April  or  in  December  was  un- 
important, being  in  effect  mider  the  act  of  Congress  when 
Uquidation  was  made  it  determined  the  rate  of  duty.  The 
proposition,  if  true,  is  decisive  and  makes  all  others  in  the  case 
valueless.  Appellant  submits  the  proposition  without  other 
argument  than  its  statement,  and  we  may,  therefore,  reply  to 
it  briefly.  It  is  plainly  in  contradiction  of  section  20  of  the 
Customs  Administrative  Act  as  amended.  That  section  sub- 
jects merchandise  to  the  rate  of  duty  in  force  at  the  time  of 
withdrawal  for  consumption,  not  the  rate  in  force  at  the  time 
of  Uquidation.    See  United  States  v.  Burr,  159  U.  S.  78, 83,  84. 

Judgment  affirmed. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK  UPON  THE 
RELATION  OF  THE  NEW  YORK  CENTRAL  AND  HUD- 
SON RIVER  RAILROAD  COMPANY  v.  MILLER. 

SAME  V.  SAME. 

EBROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OP  NEW  YORK. 

SAME  V.  KELSEY. 
SAME  V.  SAME. 
SAME  V.  SAME. 

ERROR  TO  THE  COURT  OF  APPEALS  OF  THE  STATE  OP  NEW  YORK. 
Nofl.  81.  82.  586,  687.  588.     Ai«ued  April   0.  1906.— Decided  May  28,  1006. 

If  the  state  statute  as  construed  by  its  highest  court  is  valid  under  the 
Federal  Constitution  this  court  is  bound  by  that  construction. 

The  State  of  origin  remains  the  permanent  situs  of  personal  property  not- 
withstanding its  occasional  excursions  to  foreign  parts,  and  a  State  may 
tax  its  own  corporations  for  all  their  property  in  the  State  during  the  year 
even  if  every  item  should  be  taken  into  another  State  for  a  period  ajid 
then  brought  back. 

The  taxation  of  cars  under  the  New  York  franchise  tax  law,  bdmiging  to  a 
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New  York  corporation  is  not  unconstitutional  as  depriving  the  owner 
of  its  property  without  due  process  of  law  because  the  cars  are  at  times 
temporarily  absent  from  the  State — it  appearing  that  no  cars  permanently 
without  the  State  are  taxed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Albert  H,  Harris,  with  whom  Mr.  Ira  A.  Place  and  Mr. 
Thamas  Emery  were  on  the  brief,  for  plaintiff  in  error: 

The  subject  matter  taxed,  as  herein  complained  of,  is  the  use 
and  exercise  of  the  franchise,  privilege  and  business  of  trans- 
portation of  persons  and  commodities.  Ownership  or  posses- 
sion of  the  corporate  franchise  to  be  or  to  do,  do  not  subject 
the  owner  or  possessor  to  the  tax. 

Notwithstanding  the  continued  existence  of  the  corporation, 
and  continued  existence  and  possession  of  the  corporate  ca- 
pacity, powers,  faculties  and  franchises  with  which  it  was  at 
its  creation  endowed,  if  none  of  its  capital  is  employed  within 
this  State  during  the  tax  year,  section  182  imposes  no  tax. 
People  ex  rd.  Singer  Mfg.  Co.  v.  WempU,  150  N.  Y.  46;  People 
ex  rel.  Niagara  River  Hydraulic  Co.  v.  Roberts,  30  App.  Div. 
180,  which  the  Court  of  Appeals  afl5rmed  on  opinion  below. 
157  N.  Y.  676. 

Exercise  of  the  franchise  is  the  foundation  for  imposition  of 
the  tax,  and  the  average  amount  of  capital  stock  employed  is 
the  basis  of  computation  of  the  tax.  People  ex  rd.  U.  V. 
Copper  Co.  v.  Roberts,  156  N.  Y.  586;  People  ex  rel.  Commercial 
Cable  Co.  v.  Morgan,  178  N.  Y.  433;  People  ex  rd.  Brooklyn 
R.  T.  Co.  V.  Morgan,  57  App.  Div.  335;  aff'd  168  N.  Y.  672; 
People  ex  rd.  Mutual  Trust  Co.  v.  Miller,  177  N.  Y.  51. 

The  use  and  exercise  of  the  franchise,  privilege  or  business 
of  transportation  thus  taxed  is  that  of  canying  on  commerce 
either  intrastate,  interstate  or  foreign.  The  general  unre- 
stricted power  to  contract  for  the  transportation  of  persons 
and  property,  possessed  by  plaintiff  in  error,  embraced  the 
power  not  only  to  make  contracts  at  places  foreign  to  this 
State,  but  also  to  make  contracts  for  such  transportation  to 
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and  from  points  and  via  routes  in  foreign  States  and  countries. 
Railroad  Law,  N.  Y.  §  78;  Bank  of  Augusta  v.  Earle,  13  Pet. 
519;  Day  v.  0.  *  L.  C.  R.  R.  Co.,  107  N.  Y.  129;  Matter  of 
N.  r.  L.  &  W.  Ry.  Co.,  35  Hun,  220;  Matter  of  Townsend,  39 
N.  Y.  171. 

It  is  necessary  to  the  power  of  taxation  upon  the  use  and 
exercise  of  a  franchise,  privilege  or  business,  that  such  use  and 
exercise  thereof  be  carried  on  within  the  territorial  domain  of 
the  taxing  sovereignty;  and  that  the  franchise,  privilege  or 
business  so  there  used  and  exercised  be  such  as  is  within  the 
organic  prerogative  of  that  sovereignty  to  tax  the  use  of. 

The  State  grants  the  privilege  of  exercising  a  public  franchise, 
and,  in  consideration  of  that  grant,  exacts  from  those  who  ac- 
cept and  avail  themselves  thereof,  payment,  to  be  computed 
upon  the  basis  of  the  amount  of  capital. 

The  business  transacted  and  the  functions  exercised  in  move- 
ments of  relator's  cars  outside  of  this  State  are  primarily  those 
commanded  and  compelled  by  the  Federal  Government  in  its 
power  to  regulate  interstate  conunerce. 

So  far  as  such  exercise  of  franchises  affords  warrant  for  state 
taxation,  computed  upon  the  basis  of  the  capital  employed 
therein  or  otherwise,  and  as  well  regarding  such  exercise  of 
franchises  as  is  involved  in  the  portion  of  car  movements, 
which  is  outside  of  this  State,  as  also  such  exercise  of  franchises 
as  have  regard  to  transportation  wholly  outside  of  this  State, 
the  right  and  power  of  state  taxation  is  exclusively  that  of  the 
respective  States  wherein  the  cars  are  thus  employed.  The 
Detaware  Railroad  Tax,  18  Wall.  206,  232;  Erie  Railroad  Co. 
V.  Pennsylvania,  158  U.  S.  431,  436. 

Transportation  between  respective  points  one  thereof  within 
and  the  other  without,  or  via  routes  in  part  within  and  in  part 
without,  a  State,  is  interstate  or  foreign  conunerce.  State  &c. 
V.  Knight,  192  U.  S.  21. 

Refusal  of  observance  of  the  rule  of  per  anniun  average 
of  capital  as  the  basis  of  assessment  where  the  capital  is 
employed  in  interstate  commerce  constitutes  discrimination 


Digitized  by  CjOOQ IC 


N.  Y.  CENTRAL  RAILROAD  v.  MILLER.        687 
202  U.  S.  Argument  for  Plaintiff  in  Error. 

prejudicial  to  such  commerce,  and  is  thus  violative  of  the 
conunerce  clause  and  the  due  faith  and  credit  clause  of  the 
Federal  Constitution. 

That  the  car  mileage  basis  upon  lines  of  companies  within 
the  State,  and  upon  lines  without  the  State,  prima  fade  aflfords 
a  just  basis  of  apportionment  of  average  total  of  mail,  express, 
passenger,  baggage  and  freight  cars  continuously  employed  by 
other  corporations  without  the  State,  and  that  the  road  mileage 
operated  within  and  without  the  State  affords  a  just  basis  of 
apportionment  of  average  total  equipment  continuously  em- 
ployed by,  within  and  without  the  State,  is  affirmed  by  this 
court  in  niunerous  cases.  State  Railroad  Tax  Cases,  92  U.  S. 
575;  Western  Union  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530; 
PvUman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18;  Maine 
V.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217;  Charlotte  &c.  R.  R.  Co. 
V.  Gibbs,  142  U.  S.  386;  Columbus  Southern  Ry.  Co.  v.  Wright, 
151  U.  S.  470;  Pittsburgh  &c.  Ry.  Co.  v.  Backus,  154  U.  S.  421; 
Cleveland  &c.  Ry.  Co.  v.  Backus,  154  U.  S.  439;  Adams  Ex.  Co. 
V.  Ohio,  164  U.  S.  194;  S.  C,  166  U.  S.  185;  Am.  Refrig.  Tran- 
sit Co.  V.  Hall,  174  U.  S.  70;  Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  194. 

Taxation  of  or  upon  the  exercise  of  the  privilege  of  commerce 
conducted  in  another  State,  or  computed  upon  the  capital 
there  so  employed,  whether  such  conmierce  be  interstate,  for- 
eign or  intrastate,  transcends  the  jurisdiction  of  the  taxing 
State,  and  thus  takes  property  without  due  process  of  law,  and 
denies  full  faith  and  credit  to  the  public  acts  of  such  other 
State. 

The  power  of  taxation  cannot  embrace  either  person,  prop- 
erty or  business  having  their  situs  outside  the  taxing  State. 
Jurisdiction  of  the  person  carrying  on  business  or  exercising 
privilege  in  the  State  of  his  domicil  and  in  other  States,  cannot 
draw  to  the  domiciliary  State  the  power  of  taxation  of  business 
done  or  privilege  exercised  in  other  States. 

It  is  requisite  to  due  process  of  law  that  the  tribimal  have 
jurisdiction  of  the  subject  matter  of  such  process.    The  taxing 
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authorities  had  jurisdiction  of  the  person  of  the  corporation 
taxed  in  PhUa.  Steamship  Co.  v.  Pennsylvania,  122  U.  S.  326; 
Louisville  &c.  Ferry  Co.  v.  Kentucky,  188  U.  S.  385;  Dd.,  L.  & 
W.  R.  Co.  V.  Pennsylvania,  198  U.  S.  341;  Union  Refrigerator 
Transit  Co.  v.  Kentucky,  199  U.  S.  194.  They  did  not,  how- 
ever, have  jurisdiction  of  the  subject  matter  of  the  tax,  and, 
therefore,  the  imposition  of  the  tax  was  adjudged  unauthorized 
and  void. 

Absence  of  congressional  regulation  of,  or  restraint  or  burden 
upon,  interstate  commerce,  constitutes  no  warrant  for  state 
regulation,  restraint  or  burden  thereof.  Upon  like  principle, 
absence  of  state  regulation  of,  or  restraint  or  burden  upon, 
commerce  local  to  such  State,  constitutes  no  warrant  for  an- 
other State  to  exercise  extra-territorial  jurisdiction,  whereby 
to  impose  such  regulation,  restraint  or  burden. 

The  mere  fact  that  a  State  grants  and  continues  corporate 
life  and  capacity  to  a  body  corporate  of  its  creation,  constitutes 
no  warrant  for  taxation  by  that  State  of  such  corporation's 
tangible  property  having  its  situ^  beyond  the  territorial  juris- 
diction of  that  State,  or  of  the  corporation's  capital  stock  in- 
vested in  that  property,  Del.,  L.  &  W.  R.  Co.  v.  Pennsylvania, 
198  U.  S.  341;  nor  for  taxation  of  franchises  owned  by  such 
corporation  which  were  granted  by  authority  foreign  to,  and 
have  their  situs  outside  of,  the  territorial  jurisdiction  of  such 
State,  Louisville  &  J.  Ferry  Co.  v.  Kentucky,  188  U.  S.  385; 
nor  of  franchises  owned  by  such  corporation,  but  which  were 
granted  to  it  by  the  United  States,  California  v.  Pac.  R.  Co., 
127  U.  S.  1 ;  nor  of  cars  owned  in  excess  of  the  average  number 
thereof  employed  in  the  taxing  State,  Union  Refrigerator  Tran- 
sit Co.  V.  Kentucky,  199  U.  S.  194. 

The  State  cannot,  by  conferment  of  corporate  charter  powers 
to  transact  business  (1)  outside  of  its  territorial  domain,  or, 
(2),  of  character  outside  the  sphere  of  its  governance,  draw  to 
itself  the  power  of  taxation  upon  such  exercise  of  the  charter 
powers  conferred  by  it.  People  ex  rel.  &c.  v.  TFempte,  138 
N.  Y.  1;  People  ex  rel.  &c.  v.  Rdberis,  154  N.  Y.  1. 
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The  situs  of  exercise  of  the  franchise  pertaining  to  transpor- 
tation upon  and  over  any  raih-oad,  is  the  silus  of  the  raih-oad, 
and  of  the  franchise  relating  thereto.  The  corporate  franchises 
exercised  within  the  State,  by  domestic  surface  steam  raiboad 
corporations,  are  those  which  the  State  has  granted  by  charters 
authorizing  the  building  and  operation  of  railroads  within  the 
State. 

As  it  is  the  peculiar  and  sole  province  of  the  United  States 
to  prescribe  what  bin-dens  the  exercise  of  the  business  of  inter- 
state and  foreign  conmierce  shall  be  subject  to,  so  also,  for  like 
reason  and  upon  like  principle,  it  is  the  peculiar  and  sole  prov- 
ince of  each  State  to  prescribe  what  burdens  the  exercise  of 
the  business  of  its  local  commerce  shall  be  subject  to. 

Car  movements,  or  the  exercise  of  franchise  thereby,  cannot 
have  an  imputed  situs.  People  ex  ret.  ManhaMan  R,  Co,  v. 
Barker,  152  N.  Y.  417. 

Taxation  of  exercise  of  franchise  to  do  can  only  be  imposed 
by  the  sovereignty  in  whose  domain  the  work  is  done.  Adams 
Express  Co.  v.  Ohio,  165  U.  S.  194;  McCvUoch  v.  Maryland, 
4  Wheat.  316,  429;  State  Tax  on  Foreign  Held  Bonds,  15  Wall. 
300;  Morgan  v.  Parham,  16  Wall.  471;  Delaware  Railroad  Tax, 
18  Wall.  206;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196;  PhUa.  Steamship  Co.  v.  Pennsylvania,  122  U.  S.  326; 
Erie  Railroad  v.  Pennsylvania,  153  U.  S.  628;  Leloup  v.  Mo- 
bile, 127  U.  S.  640;  Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S. 
688. 

What  is  true  of  the  franchise  in  this  regard  is  true  of  the 
lease  or  license  under  authority  of  which  relator's  cars  are  em- 
ployed in  the  use  of  the  franchise.  Louisville  &  Jeff.  Ferry 
Co.  V.  Kentucky,  188  U.  S.  385. 

Local  commerce  is  subject  to  local  tax  by  the  State  wherein 
it  is  conducted.  Neu)  York  ex  rel.  Penn.  R.  R.  Co.  v.  Knight, 
192  U.  S.  21,  aff'g  171  N.  Y.  354. 

The  effect  of  the  holding  of  the  state  courts,  that  this  stat- 
ute authorizes  taxation  to  be  computed  upon  the  basis  of  the 
capital  employed  in  and  by  the  average  number  of  relator's 
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cars  operated  outside  of  this  State,  is  to  subject  the  statute  to 
the  rule  announced  by  this  court  in  Wabash  &c.  Ry.  Co.  v.  lUir 
nais,  118  U.  S.  557. 

The  effect  of  the  statute,  as  adjudged  by  the  New  York 
courts,  is  to  tax  the  corporate  use  and  exercise  in  other  States, 
of  the  occupation,  privilege,  and  business,  of  the  local  com- 
merce of  those  States.  Louisville  &c.  Ferry  Co.  v.  Kentucky, 
188  U.  S.  385;  Delaware,  L.  &  W.  R,  R.  Co.  v.  Pennsylvania, 
198  U.  S.  341. 

Mr.  Julius  M.  Mayer,  Attorney  General  of  the  State  of  New 
York,  with  whom  Mr.  Horace  McGuire  was  on  the  brief,  for 
defendants  in  error: 

There  was  no  evidence  before  the  comptroller  showing  that 
any  portion  of  the  rolling  stock  of  the  relator  was  exclusively 
and  continuously  without  the  State  of  New  York  for  the  year 
ending  October  31,  1900,  or  any  of  the  other  years  under  re- 
view. 

The  policy  of  the  courts  has  been  not  to  disturb  the  findings 
of  the  assessing  officers.  No  system  of  taxation  can  be  perfect, 
and  the  courts  have  realized  the  practical  difficulties  with  which 
assessing  officers  are  so  frequently  confronted.  The  reasons 
which  have  led  to  a  conclusion  or  the  methods  of  computation 
have  not  been  inquired  into  by  appellate  courts,  imless  that 
method  offends  some  provision  of  the  statute  under  considera- 
tion or  of  the  state  or  Federal  constitutions.  Coulter  v.  Louis- 
ville &  Nashville  R.  R.  Co.,  196  U.  S.  599,  610;  People  ex  rel. 
Metropolitan  Street  Ry.  Co.  v.  State  Board  of  Tax  Commissionn 
ers,  199  U.  S.  1. 

The  statute  under  consideration  does  not  offend  against  the 
commerce  clause  of  the  Federal  Constitution,  nor  does  it  offend 
against  the  Fourteenth  Amendment  of  the  Federal  Constitu- 
tion. The  term  "capital  stock"  as  used  in  the  statute,  means 
the  property  of  the  corporation  as  distinguished  from  its  share 
capital.  People  ex  rel.  Commercial  Cable  Co.  v.  Morgan,  178 
N.  Y.  433. 
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As  the  relator  did  not  pay  six  per  cent  upon  its  stock,  it 
therefore  became  necessary  for  the  comptroller  to  ascertain  the 
value  of  the  corporate  property  employed  within  the  State, 
simply  as  a  basis  of  determining  the  per  cent  of  tax  to  be 
placed  upon  its  franchise. 

People  ex  reL  Niagara  River  Hydravlic  Company  v.  Roberts, 
157  N.  Y.  676;  People  ex  rel.  Fort  George  Realty  Company  v. 
Miller,  179  N.  Y.  49,  and  People  ex  rel.  Singer  Mfg.  Co.  v. 
Wemple,  150  N.  Y.  49,  have  been  clearly  distinguished  in  the 
last  word  on  this  subject,  by  the  Coin-t  of  Appeals  of  New  York, 
in  People  ex  rel.  Wall  &  Hanover  Street  Realty  Company  v. 
MiUer,  181  N.  Y.  328. 

Although  that  case  was  decided  by  a  bare  majority  of  the 
Court  of  Appeals,  it  has  been  consistently  followed  by  a  unani- 
mous court,  which  now  regards  that  case  as  authority  without 
further  dissent  in  People  ex  rel.  Nassau  Co.  v.  Miller,  182  N.  Y. 
521 ;  People  ex  rd.  North  American  Co.  v.  Miller,  182  N.  Y.  521 ; 
People  ex  rel.  Fourteenth  St.  Realty  Co.  v.  Kelsey,  110  App.  Div. 
affirmed  by  Court  of  Appeals  without  opinion;  People  ex  rel. 
Hubert  ApartmerU  Association  v.  Kelsey,  110  App.  Div.,  affirmed 
by  Court  of  Appeals  without  opinion. 

Even  if  the  legislature  of  New  York  determined  by  section  182 
of  the  Tax  Law  to  tax  the  freight  cars  of  the  relator  when  tem- 
porarily outside  of  the  State,  its  determination  to  do  so  and 
to  determine  the  situs  of  that  personal  property  was  the  exer- 
cise of  a  legislative  function  with  which  the  Federal  courts  will 
not  interfere.    State  Railroad  Tax  Cases,  92  U.  S.  575. 

The  mere  fact  that  some  portion  of  the  property  of  a  domestic 
corporation  is  employed  in  interstate  or  foreign  commerce  does 
not  preclude  the  State  from  taxing  such  property  within  its 
borders  and  by  proper  legislative  enactment  to  determine  the 
situ^  of  such  property,  provided,  of  course,that  the  rights  and 
powers  of  the  National  Government  are  not  interfered  with. 
Atlantic  and  Pacific  Telegraph  Company  v.  Philadelphia,  190 
U.  S.  160;  People  ex  rel.  P.  R.  R.  Co.  v.  Wemple,  138  N.  Y.  1; 
PuUman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18. 
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There  being  no  evidence  before  the  comptroller  upon  which 
it  could  be  found  what  the  value  was  of  the  rolling  stock  of  the 
relator  which  was  claimed  to  be  continuously  employed  with- 
out the  State,  his  finding  thereon  is  correct  and  was  properly 
approved  by  the  Appellate  Division,  and  also  by  the  Court  of 
Appeals,  as  a  finding  of  fact  upon  the  evidence  presented  to 
the  comptroller.  Levis  v.  Manson,  151  U.  S.  545.  Such  ruling 
presents  no  Federal  question.  This  court  will  not  interfere  to 
review  findings  of  fact  or  the  conclusions  of  assessing  officers 
as  to  the  value  of  property  sought  to  be  assessed.  Kelly  v. 
PiUAurgh,  104  U.  S.  78. 

In  the  case  of  a  foreign  corporation  the  basis  of  taxation  is 
the  actual  and  tangible  property  which  it  uses  continuously 
within  the  borders  of  the  State.  New  York  ex  rd.  Pennsylva- 
nia R.  R.  Co.  V.  Knight,  192  U.  S.  21;  Delaware,  L.  &  W.  R.  R. 
Co.  V.  Pennsylvania,  198  U.  S.  341.  See  also  Commonwealth  w. 
American  Dredging  Co.,  122  Pa.  St.  386. 

No  Federal  question  is  presented  in  the  several  cases  under 
review.  This  court  will  not  interfere  with  a  question  of  fact, 
however  erroneously  it  may  have  been  determined  by  the  trial 
court.  In  this  case  the  trial  court  was  the  comptroller  of  the 
State;  the  State  makes  no  claim  to  tax  any  of  the  property  of 
the  plaintiff  in  error  which  is  shown  to  have  been  permanently 
or  continuously  without  the  State  during  the  tax  period. 

The  statute  does  not  purport  to  take,  nor  has  the  determi- 
nation of  the  comptroller  of  the  State  of  New  York  taken,  any 
of  the  property  of  the  relator  without  due  process  of  law. 

The  plaintiff  in  error  had  opportunity  to  be  heard  upon  the 
amount  of  the  assessment  before  the  comptroller;  the  plaintiff 
in  error  had  the  right  to  a  writ  of  certiorari  to  review  the  deter- 
mination of  the  comptroller,  and  pursued  that  right  throu^ 
the  courts  of  the  State  of  New  York. 

The  plaintiff  in  error  has  equal  protection  under  the  law  for 
the  reason  that  all  corporations  within  the  State  of  New  York 
similarly  situated  to  the  plaintiff  in  error  are  required  by  the 
same  section  of  the  statute  to  share  in  the  burdens  of  the  State 
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to  the  extent  of  the  value  of  the  property  employed  by  it  within 
the  State  of  New  York. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

These  cases  arise  upon  writs  of  certiorari,  issued  under  the 
state  law  and  addressed  to  the  state  comptroller  for  the  time 
being,  to  revise  taxes  imposed  upon  the  relator  for  the  years 
1900,  1901,  1902,  1903  and  1904,  respectively.  The  tax  was 
levied  under  New  York  Laws  of  1896,  c.  908,  §  182,  which,  so 
far  as  material,  is  as  follows:  "Franchise  Tax  on  C!orpora- 
tions. — Every  corporation  .  .  .  incorporated  .  .  .  un- 
der .  .  .  law  in  this  State,  shall  pay  to  the  state  treasurer 
annually,  an  annual  tax  to  be  computed  upon  the  basis  of  the 
amount  of  its  capital  stock  employed  within  this  State  and 
upon  each  dollar  of  such  amount,''  at  a  certain  rate,  if  the  div- 
idends amount  to  six  per  cent  or  more  upon  the  par  value  of 
such  capital  stock.  "If  such  dividend  or  dividends  amount  to 
less  than  six  per  centum  on  the  par  value  of  the  capital  stock 
[as  was  the  case  with  the  relator],  the  tax  shall  be  at  the  rate 
of  one  and  one-half  mills  upon  such  portion  of  the  capital  stock 
at  par  as  the  amount  of  capital  employed  within  this  State 
bears  to  the  entire  capital  of  the  corporation.''  It  is  provided 
further  by  the  same  section  that  every  foreign  corporation,  etc., 
"shall  pay  a  like  tax  for  the  privilege  of  exercising  its  corporate 
franchises  or  carrying  on  its  business  in  such  corporate  or  or- 
ganized capacity  in  this  State,  to  be  computed  upon  the  basis 
of  the  capital  employed  by  it  within  this  State." 

The  relator  is  a  New  York  corporation  owning  or  hiring  lines 
without  as  well  as  within  the  State,  having  arrangements  with 
other  carriers  for  through  transportation,  routing  and  rating, 
and  sending  its  cars  to  points  without  as  well  as  within  the 
State,  and  over  other  lines  as  well  as  its  own.  The  cars  often 
are  out  of  the  relator's  possession  for  some  time,  and  may  be 
transferred  to  many  roads  successively,  and  even  may  be  used 
by  other  roads  for  their  own  independent  business,  before  they 
VOL.  ooii — 38 
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return  to  the  relator  or  the  State.  In  short,  by  the  familiar 
course  of  railroad  business  a  considerable  proportion  of  the 
relator's  cars  constantly  is  out  of  the  State,  and  on  this  ground 
the  relator  contended  that  that  proportion  should  be  deducted 
from  its  entire  capital,  in  order  to  find  the  capital  stock  em- 
ployed within  the  State.  This  contention  the  comptroller 
disallowed. 

The  writ  of  certiorari  in  the  earUest  case,  No.  81,  with  the 
return  setting  forth  the  proceedings  of  the  comptroller,  Kni^t, 
and  the  evidence  given  before  him,  was  heard  by  the  Appellate 
Division  of  the  Supreme  C!ourt,  and  a  reduction  of  the  amount 
of  the  tax  was  ordered.  75  App.  Div.  169.  On  appeal  the 
Court  of  Appeals  ordered  the  proceedings  to  be  remitted  to  the 
comptroller,  to  the  end  that  further  evidence  might  be  taken 
upon  the  question  whether  any  of  the  relator's  rolling  stock 
was  used  exclusively  outside  of  the  State,  with  directions  that 
if  it  should  be  found  that  such  was  the  fact  the  amount  of  the 
rolling  stock  so  used  should  be  deducted.  173  N.  Y.  255.  On 
rehearing  of  No.  81  and  with  it  No.  82,  before  the  comptroller, 
now  Miller,  no  evidence  was  offered  to  prove  that  any  of  the 
relator's  cars  or  engines  were  used  continuously  and  exclu- 
sively outside  of  the  State  during  the  whole  tax  year.  In  the 
later  cases  it  was  admitted  that  no  substantial  amount  of  the 
equipment  was  so  used  during  the  similar  period.  But  in  ail 
of  them  evidence  was  offered  of  the  movements  of  particular 
cars,  to  illustrate  the  transfers  which  they  went  through  before 
they  returned,  as  has  been  stated,  evidence  of  the  relator's 
road  mileage  outside  and  inside  of  the  State,  and  also  evidence 
of  the  car  mileage  outside  and  inside  of  the  State,  in  order  to 
show,  on  one  footing  or  the  other,  that  a  certain  proportion  of 
cars,  although  not  the  same  cars,  was  continuously  mthout  the 
State  during  the  whole  tax  year.  The  comptroller  refused  to 
make  any  reduction  of  the  tax,  and  the  case  being  taken  up 
again,  his  refusal  was  affirmed  by  the  Appellate  Division  of  the 
Supreme  Coiu^t  and  by  the  Court  of  Appeals  on  the  authority 
of  the  former  decision.    89  App.  Div.  127;  177  N.  Y.  584. 
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The  later  cases  took  substantially  the  same  course.  The  rela- 
tor saved  the  questions  whether  the  statute  as  construed  was 
not  contrary  to  Article  1,  §  8,  of  the  Constitution  of  the  United 
States,  as  to  commerce  among  the  States;  Article  1,  §  10, 
agamst  impairing  the  obligation  of  contracts;  Article  4,  §  1, 
as  to  giving  full  faith  and  credit  to  the  public  acts  of  other 
States;  and  the  Fourteenth  Amendment.  It  took  out  writs  of 
error  and  brought  the  cases  here. 

The  argument  for  the  relator  had  woven  through  it  sugges- 
tions which  only  tended  to  show  that  the  construction  of  the 
New  York' statute  by  the  Court  of  Appeals  was  wrong.  Of 
course  if  the  statute  as  construed  is  valid  under  the  Constitu- 
tion, we  are  bound  by  the  construction  given  to  it  by  the  state 
court.  In  this  case  we  are  to  assume  that  the  statute  purports 
and  intends  to  allow  no  deduction  from  the  capital  stock  taken 
as  the  basis  of  the  tax,  unless  some  specific  portion  of  the  cor- 
porate property  is  outside  of  the  State  during  the  whole  tax 
year.  We  must  assume,  further,  that  no  part  of  the  corporate 
property  in  question  was  outside  of  the  State  during  the  whole 
tax  year.  The  proposition  really  was  conceded,  as  we  have 
said,  and  the  evidence  that  was  offered  had  no  tendency  to 
prove  the  contrary.  If  we  are  to  suppose  that  the  reports 
offered  in  evidence  were  accepted  as  competent  to  establish 
the  facts  which  they  set  forth,  still  it  would  be  going  a  very 
great  way  to  infer  from  car  mileage  the  average  number  or 
proportion  of  cars  absent  from  the  State.  For,  as  was  said  by 
a  witness,  the  reports  show  only  that  the  cars  made  so  many 
miles,  but  it  might  be  ten  or  it  might  be  fifty  cars  that  made 
them.  Certainly  no  inference  whatever  could  be  drawn  that 
the  same  cars  were  absent  from  the  State  all  the  time. 

In  view  of  what  we  have  said  it  is  questionable  whether  the 
relator  has  offered  evidence  enough  to  open  the  constitutional 
objections  urged  against  the  tax.  But  as  it  cannot  be 
doubted,  in  view  of  the  well  known  course  of  railroad  business, 
that  some  considerable  proportion  of  the  relator's  cars  always 
is  absent  from  the  State,  it  would  be  unsatisfactory  to  turn  the 
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case  off  with  a  merely  technical  answer,  and  we  proceed.  The 
most  salient  points  of  the  relator's  argument  are  as  follows: 
This  tax  is  not  a  tax  on  the  franchise  to  be  a  corporation,  but 
a  tax  on  the  use  and  exercise  of  the  franchise  of  transporta- 
tion. The  use  of  this  or  any  other  franchise  outside  the  State 
cannot  be  taxed  by  New  York.  The  car  mileage  within  the 
State  and  that  upon  other  lines  without  the  State  affords  a 
basis  of  apportionment  of  the  average  total  of  cars  continu- 
ously employed  by  other  corporations  without  the  State,  and 
the  relator's  road  mileage  within  and  without  the  State  affords 
a  basis  of  apportionment  of  its  average  total  equipment  con- 
tinuously employed  by  it  respectively  within  and  without  the 
State.  To  tax  on  the  total  value  within  and  without  is  beyond 
the  jurisdiction  of  the  State,  a  taking  of  property  without  due 
process  of  law,  and  an  unconstitutional  interference  with  com- 
merce among  the  States. 

A  part  of  this  argument  we  have  answered  already.  But  we 
must  go  further.  We  are  not  curious  to  inquire  exactly  what 
kind  of  a  tax  this  is  to  be  called.  If  it  can  be  sustained  by 
the  name  given  to  it  by  the  local  courts  it  must  be  sustained 
by  us.  It  is  called  a  franchise  tax  in  the  act,  but  it  is  a  fran- 
chise tax  measured  by  property.  A  tax  very  like  the  present 
was  treated  as  a  tax  on  the  property  of  the  corporation  in  Del- 
aware, Lackawanna  &  Western  R,  R,  v.  Pennsylvania,  198  U.  S. 
341,  353.  This  seems  to  be  regarded  as  such  a  tax  by  the  Court 
of  Appeals  in  this  case.  See  People  v.  Morgan,  178  N.  Y.  433, 
439.  If  it  is  a  tax  on  any  franchise  which  the  State  of  New 
York  gave,  and  the  same  State  could  take  away,  it  stands  at 
least  no  worse.  The  relator's  argument  assumes  that  it  must 
be  regarded  as  a  tax  of  a  particular  kind,  in  order  to  invali- 
date it,  although  it  might  be  valid  if  regarded  as  the  state 
court  regards  it. 

Suppose,  then,  that  the  State  of  New  York  had  taxed  the 
property  directly,  there  was  nothing  to  hinder  its  taxing  the 
whole  of  it.  It  is  true  that  it  has  been  decided  that  property, 
even  of  a  domestic  corporation,  cannot  be  taxed  if  it  is  perma- 
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nently  out  of  the  State.  Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  194,  201,  211;  Delaware,  Lackawanna  & 
Western  R.  R.  v.  Pennsylvania,  198  U.  S.  341;  Louisville  & 
JeffersonviOe  Ferry  Co.  v.  Kentucky,  188  U.  S.  385.  But  it  has 
not  been  decided,  and  it  could  not  be  decided,  that  a  State 
may  not  tax  its  own  corporations  for  all  their  property  within 
the  State  during  the  tax  year,  even  if  every  item  of  that  prop-  ^ 
erty  should  be  taken  successively  into  another  State  for  a  day, 
a  week,  or  six  months,  and  then  brought  back.  Using  the 
language  of  domicil,  which  now  so  frequently  is  applied  to  in- 
animate things,  the  state  of  origin  remains  the  permanent  situs 
of  the  property,  notwithstanding  its  occasional  excursions  to 
foreign  parts.  Ayer  &  Lord  Tie  Co.  v.  Kentucky,  May  21, 
1906,  ante  p.  409.  See  also  Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  194,  208,  209. 

It  was  suggested  that  this  case  is  but  the  complement  of 
Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18,  and 
that  as  there  a  tax  upon  a  foreign  corporation  was  sustained, 
levied  on  such  proportion  of  its  capital  stock  as  the  miles  of 
track  over  which  its  cars  were  run  within  the  State  bore  to  the 
whole  number  of  miles  over  which  its  cars  were  run,  so  here  in 
the  domicil  of  such  a  corporation  there  should  be  an  exemption 
corresponding  to  the  tax  held  to  be  lawfully  levied  elsewhere. 
But  in  that  case  it  was  foimd  that  the  ''cars  used  in  this  State 
have,  during  all  the  time  for  which  tax  is  charged,  been  running 
into,  through  and  out  of  the  State."  The  same  cars  were 
continuously  receiving  the  protection  of  the  State  and,  there- 
fore, it  was  just  that  the  State  should  tax  a  proportion  of  them. 
Whether  if  the  same  amount  of  protection  had  been  received 
in  respect  of  constantly  changing  cars  the  same  principle  would 
have  applied  was  not  decided,  and  it  is  not  necessary  to  decide 
now.  In  the  present  case,  however,  it  does  not  appear  that 
any  specific  cars  or  any  average  of  cars  was  so  continuously  in 
any  other  State  as  to  be  taxable  there.  The  absences  relied 
on  were  not  in  the  course  of  travel  upon  fixed  routes  but  ran- 
dom excursions  of  casually  chosen  cars,  determined  by  the 
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varying  orders  of  particular  shippers  and  the  arbitrary  conven- 
ience of  other  roads.  Therefore  we  need  not  consider  either 
whether  there  is  any  necessary  partJlelism  between  liability 
elsewhere  and  immunity  at  home. 

Judgments  affirmed. 


MISSOURI  V.  ILLINOIS  AND  THE  SANITARY  DISTRICT 
OF  CHICAGO. 

No.  4,  Origima.    Sulnnitted  May  14, 1906.~T>eelded  May  38, 1906. 

This  court  has  power  to  allow  costs  in  original  actions  and  in  any  action 
between  States,  the  successful  State  may  ask  for  costs  or  not  as  it  sees 
fit,  and  there  is  no  absolute  rule  that  in  boundary  cases  the  costs  are 
divided.  Costs,  theareSoTe,  are  allowed  to  the  defendant  in  this  suit  in 
which  the  plaintiff  allied  serious  pecuniary  damage,  and  framed  its  bill 
like  the  ordinary  bill  of  a  private  person  to  restrain  a  nuisance. 

The  solicitor's  fee  of  $2.50  for  each  witness  examined  before  the  examiner 
and  admitted  in  evidence  was  properly  allowed  as  fees  for  depositions 
under   {824,  Rev.  Stat. 

The  question  involved  in  the  motion  is  stated  in  the  opinion. 

Mr.  Erasmus  C.  lAndley  for  defendant,  Sanitary  District  of 
Chicago. 

Mr.  Herbert  S.  Hadleyy  Attorney  General  of  the  State  of  Mis- 
souri, Mr.  Charles  W.  Bates  and  Mr.  Sam  B.  Jefferies  for  com- 
plainant 

Mr.  Justice  Holmes  deUvered  the  opinion  of  the  court. 

This  is  a  motion  for  the  allowance  and  taxation  of  costs  in 
the  case  reported  in  200  U.  S.  496.  The  costs  asked  are  as 
follows: 

$5,650       pdd  to  the  special  commissioner. 
$3,776.37  for  taking  down  and  transcribing  the  testimony  of 
defendant's  witnesses,  etc. 
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$720       Solicitors'  fees,  viz.,  $20  for  attendance  at  final 
hearing  and  $2.50  for  each  deposition  taken  and 
admitted  in  evidence,  in  accordance  with  Rev. 
Stat.  §824. 
$10,146.37,  total.    The  plaintiff  objected  to  the  allowance  and 
the  Clerk  referred  the  matter  to  this  court. 
The  only  question  of  detail  concerns  the  last  item.    The 
main  objection  is  to  the  allowance  of  any  costs  at  all.    The 
power  of  the  court  to  allow  costs  is  not  disputed.    Pennsylva- 
nia V.  Wheeling  &  Belmont  Bridge  Co.,  18  How.  460.    The 
former  decree  in  this  case  allowed  them,  and  in  the  stipulation 
for  the  appointment  of  a  special  commissioner  the  parties 
agreed  that  the  costs  should  be  "taxed  by  the  court  on  the 
final  disposal  of  the  case,  to  be  paid  in  such  manner  as  the 
court  may  at  that  time  determine. "    But  it  is  said  that  it  is 
inconsistent  with  the  dignity  of  a  sovereign  State  to  ask  for 
costs;  that  in  boundary  cases  costs  have  been  divided,  and 
that  the  suit  was  not  for  a  pecuniary  interest,  but  only  the 
performance  of  the  duty  of  a  sovereign  to  its  citizens,  for 
which  no  costs  should  be  imposed. 

So  far  as  the  dignity  of  the  State  is  concerned,  that  is  its  own 
affair.  The  United  States  has  not  been  above  taking  costs. 
United  States  v.  Sanborn,  135  U.  S.  271.  As  to  the  supposed 
rule  in  boundary  cases,  it  is  not  absolute.  But  in  many  cases 
of  that  kind  both  parties  are  equally  interested  to  have  the 
boundary  settled,  and  whichever  State  begins  the  suit  both 
equally  are  actors.  Thus  coimter-relief  was  asked  by  the  de- 
fendants in  Nebraska  v.  lovxi,  143  U.  S.  359  and  Missouri  v. 
Iowa,  160  U.  S.  688.  As  to  the  nature  of  this  suit,  the  plaintiff 
alleged  serious  pecuniary  damage  to  itself  by  the  deposit  of 
great  quantities  of  filth  upon  the  portion  of  the  bed  of  the  Miss- 
issippi alleged  to  belong  to  it,  and,  in  short,  framed  its  bill  like 
any  ordinary  bill  by  a  private  person  to  restrain  a  nuisance. 
The  chief  difference  was  in  the  size  of  the  nuisance  alleged. 
There  is  no  indication  that  the  defendants  desired  or  needed 
the  determination  of  this  court,  as  States  well  might  when 
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their  jurisdiction  was  in  doubt.  So  far  as  this  point  is  con- 
cerned, there  is  no  reason  why  the  plaintifiF  should  not  suffer 
the  usual  consequence  of  failure  to  establish  its  case. 

The  only  item  specially  discussed  is  the  charge  of  $2.50  for 
each  witness  examined  before  the  examiner,  on  the  footing  of 
"depositions"  mentioned  in  Rev.  Stat.  §824.  There  seems 
to  have  been  some  difference  of  opinion  in  the  lower  courts  as 
to  whether  testimony  given  before  an  examiner  could  be  treated 
as  a  deposition.  See  Straitss  v.  Meyer,  22  Fed.  Rep.  467; 
1  Foster's  Fed.  Prac.,  3d  ed.,  727,  §  330.  In  favor  of  so  treatmg 
it  are  Ferguson  v.  Denty  46  Fed.  Rep.  88;  Hake  v.  Brovm,  44 
Fed.  Rep.  734;  Ingham  v.  Pierce,  37  Jed.  Rep.  647;  The 
SaUie  P.  Linderman,  22  Fed.  Rep.  557;  Stimpson  v.  Brooks,  3 
Blatchf.  456.  See  also  St.  Matthew's  Sav.  Bank  v.  Fidelity 
Casualty  Co.,  105  Fed.  Rep.  161-163.  The  words  of  the  stat- 
ute are  broad  enough  to  embrace  the  testimony,  unless  they 
are  taken  very  strictly,  and  the  trouble  to  the  parties  in  having 
to  visit  different  places  was  similar  to  that  caused  by  the  tak- 
ing of  depositions  adverted  to  by  Judge  Treat  in  Straws  v. 
Meyer.  The  case  is  quite  distinct  from  that  of  testimony 
taken  in  court  and  reduced  to  writing  by  a  reporter.  We  are 
of  opinion  that  the  item  may  be  allowed. 

Motion  for  costs  allowed. 


McDERMOTT  v.  SEVERE. 

ERROR  IK)  THE  COURT  OP  APPEALS  OP  THE  DISTRICT  OP  COLUMBIA. 
No.  244.     Arcued  April  20.  23.  1006.— Decided  May  28.  1006. 

The  motorman  of  a  trolley  car,  which  was  rapidly  approaching  a  place  where 
a  small  boy  was  trying  to  assist  his  smaller  brother  to  extricate  his  foot 
from  the  track,  made  no  effort  to  stop  the  car  when  he  first  saw  the  boys, 
supposing,  as  he  testified,  that  they  were  playing  on  the  track,  as  many 
boys  did,  until  the  last  moment  and  that  they  would,  as  usual,  get  off 
the  track  in  time;  when  the  car  was  within  a  few  yards  of  the  bqys  he 
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saw  and  realized  their  situation,  and  did  what  he  could  to  stop  the 
car,  but  did  not  succeed  in  doing  so  and  one  of  the  boys  was  so  injured 
that  one  of  his  legs  had  to  be  amputated.  In  the  trial  court  the  jury 
found  the  defendant  company  guilty,  on  a  special  verdict,  of  negligence 
in  the  improper  construction  of  the  crossing  and  also  in  the  management 
of  the  car,  and  it  was  consented  that  the  jury  find  that  the  motorman 
did  all  in  his  power  to  stop  the  car  when  he  saw  that  the  boy's  foot  was 
caught.  In  affirming  the  judgment  entered  on  the  verdict  and  passing  on 
questions  of  sufficiency  of  evidence  to  submit  questions  to  jury,  Held, 
that: 

Negligence  only  becomes  a  question  of  law  to  be  taken  from  the  jury  when 
the  facts  are  such  that  fair-minded  men  can  only  draw  from  them  the 
inference  that  there  was  no  negligence;  and  if,  from  the  facts  admitted 
or  conflicting  testimony,  such  men  may  honestly  draw  different  con- 
clusions as  to  the  negligence  charged,  the  question  is  not  one  of  law  but 
of  fact,  to  be  settled  by  the  jury  under  proper  instructions;  and  in  this 
case  it  was  properly  left  to  the  jury  to  determine  whether  the  motorman 
was  guilty  of  negligence  in  not  getting  his  car  imder  control  so  that  in 
event  of  probable  injury  he  could  quickly  and  promptly  stop  it. 

The  court  properly  left  it  to  the  jury  to  determine  whether  the  motorman 
exercised  reasonable  care  to  avoid  injury  to  the  boys  which  the  cir- 
cumstances required,  taking  into  consideration  that  they  were  children 
and  that  older  people  are  chargeable  with  the  duty  of  care  and  caution 
towards  them. 

An  exception  of  general  character  to  a  charge  covering  a  number  of  elements 
of  damages  will  not  cover  specific  objections  which  in  fairness  to  the  court 
should  be  called  to  its  attention  in  order  that  it  may  if  necessaiy  correct 
or  modify  its  instructions. 

It  was  not  error  for  the  trial  court  in  the  case  of  a  boy  who  has  lost  a  leg 
to  charge  that  the  jury  can  consider  mental  suffering  past  and  future 
found  to  be  the  necessary  consequence  of  the  loss  of  his  leg.  The  action 
being  one  for  injury  to  the  person  of  an  intelligent  being  if  the  injury 
produced  mental  as  well  as  bodily  anguish  it  is  impossible  to  exclude  the 
former  in  estimating  the  extent  of  the  injury. 

Where  the  court  instructs  that  the  sum  claimed  should  not  be  taken  as  a 
criterion  but  that  it  is  a  limit  beyond  which  the  jury  cannot  go  there 
is  no  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  P.  Hoover  and  Mr.  Charles  A.  Douglas  for  plain- 
tiff in  error. 

Mr.  A.  S.  WorthingUm,  Mr.  William  Meyer  Lewin  and  Mr. 
Charles  L.  Frailey  for  defendant  in  error. 
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Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  damages  because  of  an  injury- 
received  by  Charles  E.  Severe,  an  infant,  who  was  run  over 
at  a  plank  crossing  of  the  railway  company,  the  railroad  then 
being  in  charge  of  the  defendant,  operating  the  same  as  re- 
ceiver. 

The  plaintiff  below  recovered  judgment  in  the  Supreme 
Court  of  the  District,  which  was  afi&rmed  in  the  Court  of 
Appeals. 

At  the  place  of  the  accident  there  was  a  plank  crossing,  the 
planks  laid  between  and  on  either  side  of  the  rails,  at  a  point 
where  a  street  was  opened  to  the  westward,  and  on  the  other 
side  of  the  track  a  footpath,  but  no  thoroughfare  for  vehicles. 
The  crossing  was  one  of  the  regular  stopping  places  of  the  cars 
of  the  street  railway  near  Riverdale,  Maryland.  The  words 
"Cars  stop  here''  were  on  both  sides  of  the  telegraph  pole  at 
the  crossing.  At  the  time  of  the  injury  plaintiff  was  six  years 
and  ten  months  old.  His  youngest  brother  Raymond  was  a 
Uttle  over  five  years  of  age,  and  with  them  another  brother, 
Edward,  about  nine  years  old.  The  injured  boy,  at  the  time 
he  was  hurt,  had  his  foot  caught  in  a  space  between  the  rail 
and  the  edge  of  the  plank  on  the  inside.  There  was  testimony 
tending  to  show  that  this  opening  was  two  to  two  and  eleven- 
sixteenths  inches  wide.  The  accident  happened  between  two 
and  three  o'clock  in  the  afternoon  of  August  31,  1902.  The 
testimony  discloses  that  the  boys  had  expected  to  meet  their 
parents  returning  from  a  visit,  about  two  o'clock  that  after- 
noon, and  went  to  the  crossing  for  that  purpose.  Edward 
the  oldest  boy,  went  to  his  father's  house  nearby  to  get  a  drink 
of  water;  while  he  was  gone  the  youngest  boy,  Raymond,  got 
his  foot  caught  in  the  space  between  the  west  rail  and  the 
plank  next  the  inside  of  the  rail.  Plaintiff  came  to  the  assist- 
ance of  his  little  brother,  whose  foot  he  helped  to  extricate, 
and  was  himself  caught  in  the  space  between  the  plank  and 
the  rail.    Raymond  ran  to  the  house  to  notify  Edward  that 
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the  plaintiff's  foot  was  caught.  Together  the  two  boys  ran 
back  towards  the  crossing,  and  shortly  thereafter  the  plaintiff 
was  struck  and  so  severely  injured  that  it  became  necessary  to 
amputate  his  leg  below  the  knee. 

In  the  view  we  take  of  this  case  we  do  not  consider  it  nec- 
essary to  state  in  detail  the  testimony  as  to  the  construction 
of  the  crossing  and  the  alleged  negligence  in  leaving  the  space 
in  which  the  boy's  foot  was  caught.  Under  the  pleadings  and 
the  testimony  the  jury  was  directed  to  return  a  special  verdict 
upon  three  propositions:  1.  Was  the  defendant  guilty  of  negli- 
gence in  the  improper  construction  or  maintenance  of  the  cross- 
ing? 2.  Was  the  defendant  guilty  of  negligence  in  the  im- 
proper management  of  the  car?  3.  Did  the  motorman  do  all 
in  his  power  to  stop  the  car  as  soon  as  he  saw  the  pldntiflTs 
foot  was  caught  in  the  space  between  the  rail  and  plank?  The 
jury  answered  the  first  and  second  questions  in  the  affirmative; 
being  unable  to  agree  on  the  third,  the  plaintiff  consented  that 
it  might  also  be  answered  in  the  affirmative. 

In  view  of  these  special  findings,  if  the  issue  concerning 
either  of  the  first  two  of  them  was  properly  submitted  to  the 
jury  upon  sufficient  evidence  and  found  against  the  company, 
the  judgment  of  the  Court  of  Appeals  must  be  affirmed. 

In  deUvering  the  opinion  of  the  Court  of  Appeals  Mr.  Chief 
Justice  Shepard  says: 

"It  is  conceded,  by  reason  of  the  special  findings  of  the  jury, 
that  the  defendant  was  guilty  of  negligence,  not  only  in  the 
construction  and  maintenance  of  the  crossing,  but  also  in  the 
management  and  control  of  the  car;  that  error  in  the  instruc- 
tions upon  both  points  must  be  shown  in  order  to  obtain  a 
reversal  of  the  judgment,  because  either  finding  alone  is  suffi- 
cient support  therefor." 

It  is  insisted  in  argument  here  that  the  court  ought  to  have 
taken  the  case  from  the  jury  because  of  the  insufficiency  of  the 
evidence  to  sustain  a  verdict.  In  the  view  we  take  of  the  case 
as  made  and  submitted  concerning  the  conduct  of  the  motor- 
man  at  the  time  of  the  accident  and  the  instructions  given  to 
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the  jury  in  that  connection,  we  do  not  deem  it  necessary  to 
consider  the  correctness  of  the  charge  submitting  the  question 
as  to  the  ne^gent  construction  of  this  crossing.  We  tiiink  the 
testimony  was  ample  to  carry  the  case  to  the  jury  upon  the 
question  of  the  ne^gent  conduct  of  the  motorman  at  the  time 
of  the  injury,  and  that  this  issue  was  property  left  to  the  jury 
under  instructions  which  afford  no  ground  for  reversal. 

Ne^igence  only  becomes  a  question  of  law  to  be  taken  from 
the  jury  when  the  facts  are  such  that  fair-minded  men  can  only 
draw  from  them  the  inference  that  there  was  no  ne^gence. 
If  fair-minded  men,  from  the  facts  admitted,  or  conflicting 
testimony,  may  honestly  draw  different  conclusions  as  to  the 
negligence  charged,  the  question  is  not  one  of  law  but  of  fact, 
and  to  be  settled  by  the  jury  under  proper  instructions.  Rail- 
road Company  v.  Powers,  149  U.  S.  43;  Railroad  Company  v. 
EvereU,  152  U.  S.  107. 

In  addition  to  the  facts  to  which  we  have  adverted  upon  the 
branch  of  the  case  which  we  deem  it  necessary  to  consider, 
the  testimony  tended  to  show  that  there  was  nothing  to  prevent 
the  motorman  from  seeing  the  crossing  for  a  distance  more 
than  sufficient  to  have  avoided  the  injury  by  controlling  or 
stopping  his  car;  that  the  boy  Edward  waved  his  hat  and 
" hollered '*  for  the  motorman  "to  stop,"  when  the  car  was 
50  or  60  feet  away.  A  passenger  who  was  on  the  car  testified 
that  his  attention  being  called  by  the  motorman  ringing  his 
bell  he  saw  a  larger  boy  than  the  one  on  the  track,  waving  his 
hand.  Another  passenger  testified  that  when  from  sixty  to 
one  hundred  yards  from  the  place  he  saw  three  boys  apparently 
standing  on  the  platform  or  crossing.  Plaintiff  says  that  just 
before  he  was  hurt  he  saw  his  brother  waving  his  hat  and 
"hollering*'  to  the  motorman,  and  that  he  too  waved  his  hand 
at  the  motorman.  Witnesses  testified  that  the  car  when 
stopped  came  up  with  a  sudden  jolt.  There  was  also  testi- 
mony tending  to  show  that  boys  were  in  the  habit  of  playing 
at  this  crossing  and  running  back  and  forth  over  it. 

The  motorman  testified  that  he  was  in  charge  of  the  car  and 
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was  on  the  Washington  bound  track  at  the  time;  that  he  saw 
the  boys  when  he  was  about  three  or  four  hundred  feet  away; 
when  he  first  saw  them  there  were  three  boys  on  the  track, 
running  and  jumping  backwards  and  forwards  on  the  crossing. 
He  sounded  his  gong  when  he  approached,  about  one  hundred 
and  fifty  feet  away,  and  repeatedly  thereafter  until  he  reached 
the  boy;  when  he  first  saw  that  the  boy  was  not  going  to  get 
off  the  track  he  was  about  thirty  or  thirty-five  feet  away  from 
him;  that  he  then  put  on  the  brakes,  reversed  the  power,  and 
did  everything  possible  to  stop  the  car.  He  had  often  seen 
the  plaintiff  on  the  track  at  that  place  and  on  the  crossing  at 
RiverdaJe,  Maryland;  that  he  had  seen  him  remaining  on  the 
track  until  the  car  got  close  to  him,  when  he  would  jump  off 
the  track,  clap  his  hands  and  laugh;  had  seen  the  plaintiff  and 
other  boys  do  the  same  thing;  the  first  thing  that  indicated 
to  him  that  the  boy  would  not  get  off  the  track  was  when  he 
saw  that  his  foot  was  caught;  that  at  that  time  he  was  from 
thirty  to  thirty-five  feet  from  him;  that  he  did  not  see  the 
boys  wave  their  hands  or  hats  or  making  any  motions  to  him 
or  did  not  hear  them  calling  to  him.  There  was  testimony 
tending  to  show  on  the  part  of  the  plaintiff  below  that  he  was 
not  in  the  habit  of  playing  at  this  crossing,  and  that  he  and 
his  brothers  had  not  been  there  before  in  the  manner  stated 
by  the  motorman.  The  motorman  testified  further  that  he 
saw  the  boy  on  the  track  when  he  was  about  three  or  four 
hundred  feet  away. 

We  are  of  opinion  that  in  the  attitude  of  the  case  on  this 
subject  it  was  not  error  to  leave  to  the  jury,  under  proper 
instructions,  to  find  whether  or  not  there  was  negligence  in 
managing  the  car  just  before  the  accident  occurred.  Upon 
this  part  of  the  case  the  instructions  requested  were  as  follows: 

"If  the  jury  shall  find  from  the  evidence  that  the  motorman 
sounded  his  gong  when  he  was  far  enough  away  from  the  plain- 
tiff and  his  associates  so  that  they  had  sufficient  time  to  leave 
the  track  before  the  car  reached  them,  he  had  the  right  to 
assume  that  they  would  do  so,  and  he  was  not  required  to 
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commence  to  stop  the  car  until  such  time  as  he  discovered  that 
the  plaintiff  had  his  foot  caught  between  the  rail  and  the  plank; 
and  if  they  shall  further  find  that  as  soon  as  the  motorman 
made  such  discovery  he  did  all  in  his  power  to  stop  the  car 
before  it  struck  the  plaintiff,  then  they  should  find  for  the 
defendant. 

"If  the  jury  find  from  the  evidence  that  the  motorman 
soimded  the  gong  when  he  was  far  enou^  away  from  the 
plaintiff  and  his  associates,  so  that  they  had  sufficient  time  to 
leave  the  track  before  the  car  reached  them;  and  if  they  shall 
further  find  that  as  soon  as  the  motorman  saw  that  the  plain- 
tiff would  not  or  could  not  leave  the  track  before  the  car 
reached  him,  he  did  all  in  his  power  to  stop  the  car  before  it 
struck  the  pljdntiff ,  and  shall  further  find  that  the  construction 
Was  not  negligent,  then  they  should  find  for  the  defendant; 
and  in  determining  whether  the  motorman  should  have  com- 
menced to  stop  the  car  before  he  did  they  may  consider  the 
fact,  if  they  find  it  to  be  a  fact  from  the  evidence,  that  plaintiff 
and  others  were  in  the  habit  of  standing  on  the  track  and 
leaving  it  as  the  car  approached  near  them,  and  whether  he 
saw  any  waving  from  any  one  before  he  commenced  to  stop 
the  car." 
Upon  this  subject  the  court  said  to  the  jury: 
"On  the  other  question,  as  to  whether  the  motorman  did 
all  that  he  could  possibly  do  under  the  circumstances  to  avert 
this  danger  you  will  have  to  consider  all  the  testimony,  not 
only  that  of  the  plaintiff,  but  of  the  defendant,  and  try  to 
reconcile  it  as  far  as  you  can  in  order  to  ascertain  where  the 
fact  lies.  Was  it  prudent  in  that  motorman,  under  all  the 
circumstances  of  the  case,  to  calculate  that  these  children 
would  be  off  from  the  track  and  out  of  danger  when  he  got 
there?  Or  was  it  requisite  for  him,  as  a  prudent  and  reason- 
able man,  to  have  his  car  under  control  so  that  he  could  stop 
very  suddenly  in  case  they  were  not  out  of  danger  when  he 
got  there?  Of  course,  in  determining  that  question,  you  are 
to  consider  what  had  been  the  habit  of  children  about  playing 
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at  that  place.  You  are  not  to  attribute  any  contributory 
ne^gence  to  the  plaintiff,  because  this  plaintiff  is  less  than 
seven  years  of  age  and  the  law  does  not  give  him  discretion. 
Adults  have  to  look  out  for  children  of  that  kind.  But  at  the 
same  time  he  may  have  been  in  the  habit  of  jumping  off  and 
on  that  track  in  such  a  way  that  the  motorman  might  have 
been  justified  in  concluding  there  would  be  no  danger.  You 
are  to  look  at  all  the  surrounding  facts  and  see  whether  that 
is  true,  whether  he  was  justified  in  that  calculation.  There 
was  one  boy  still  smaller  than  the  boy  who  was  injured,  and 
according  to  the  motorman's  own  statement  the  three  boys 
were  running  back  and  forth  across  the  track.  It  is  for  you 
to  determine  whether  or  not  he  should  have  gotten  into  close 
proximity  to  them  without  getting  his  car  under  such  control 
that  he  could  have  stopped  very  suddenly  if  necessary  to 
prevent  an  accident.  Of  course,  after  he  saw  that  the  boy's 
foot  was  caught,  he  must  do  everything  to  stop  the  car.  But  I 
call  your  attention  to  the  time  before  he  could  see  that  the 
boy's  foot  was  caught  and  ask  you  to  consider  what  it  would 
have  been  prudent  for  him  to  do  before  that  time,  considering 
all  the  surrounding  circumstances,  considering  the  formation 
of  this  plank  crossing,  of  this  track  and  of  this  platform,  and 
considering  the  fact,  as  the  motorman  says  it  was  a  fact,  that 
children  were  frequently  there  running  back  and  forth.  Should 
he  have  anticipated  that  there  might  have  been  some  kind  of 
danger  there,  and  should  he  have  stopped  his  car  or  gotten  it 
under  control  before  he  even  saw  any  signal  or  waving  or  be- 
fore he  saw  that  the  boy's  foot  was  caught?  Of  course  after 
he  saw  that  the  boy's  foot  was  caught  it  must  be  his  duty  to 
stop  just  as  soon  as  he  can  in  order  to  prevent  the  accident. 
I  have  no  doubt  he  did  that.  But  whether  he  discharged  his 
whole  duty  towards  these  children,  whom  he  admits  having 
seen  there  before  that  time,  is  a  question  for  the  jury. 

"In  considering  the  question  of  the  liability  of  the  defend- 
ant on  either  of  the  two  foregoing  grounds,  the  jury  are  in- 
structed that  they  have  a  right  to  take  into  consideration  the 
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evidence  tending  to  show  that  the  place  where  the  accident 
occurred  was  a  public  crossing  and  that  it  was  frequented, 
and  that  it  was  known  to  the  motorman  in  charge  of  the  car 
to  be  frequented,  by  young  children,  as  well  as  by  older  per- 
sons. 

"It  is  a  question  for  the  jury  whether  the  motorman  should 
have  commenced  to  stop  the  car  sooner  than  he  did,  and  in 
determining  that  question  they  should  take  into  consideration 
the  fact,  if  they  find  it  to  be  a  fact,  that  the  plaintiff  and  other 
boys  were  in  the  habit,  at  the  point  in  question,  of  standing 
on  the  track  until  the  car  was  very  near  them  and  then  jump- 
ing off. 

"In  determining  the  question  of  how  far  the  car  was  from 
the  platform  when  the  boys  waved  their  hands  they  must  be 
governed  by  the  evidence,  and  not  by  speculation." 

The  substance  of  the  requests  of  the  defendant  on  this  part 
of  the  case  was  that  the  motorman  having  soimded  his  gong 
far  enough  away  to  give  warning  to  the  boys  in  time  to  get  off 
the  track  before  the  car  reached  them,  did  all  his  duty  re- 
quired, provided,  that  as  soon  as  he  saw  that  the  boy  could 
not  or  would  not  leave  the  track,  he  did  all  in  his  power  to  stop 
the  car  before  the  injury.  On  the  other  hand,  the  court  left 
it  to  the  jury  to  say  whether,  under  the  circumstances  shown, 
the  motorman  was  or  was  not  guilty  of  negligence  in  failing 
to  get  his  car  imder  control,  so  that  in  the  event  of  probable 
injury  he  could  quickly  and  promptly  stop  it. 

We  think  the  court  did  not  err  in  its  charge  in  this  respect 
and  that  the  motorman  had  no  right  to  assume  that  boys  of 
tender  age,  such  as  the  plaintiff,  might  not  be  caught  upon  the 
crossing,  notwithstanding  his  signals,  which  would  have  been 
adequate  to  warn  one  of  mature  years  of  approaching  danger. 
Plaintiff  was  not  a  wrongdoer.  He  had  gone  upon  the  track 
with  a  view  of  rescuing  his  brother,  and  was  himself  caught  and 
was  unable  to  extricate  his  foot  from  the  space  between  the 
rail  and  the  plank.  It  is  not  contended  that  he  was  guilty  of 
any  contributory  negligence.    He  was  a  child  of  tender  years; 
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the  testimony  is  undisputed  that  children  were  in  the  habit 
of  playing  at  and  near  this  crossing;  that  they  were  at  the  time 
of  the  injury  in  full  view  of  the  motorman  at  least  four  himdred 
feet  away,  at  which  distance  he  admits  he  saw  the  boys.  It 
was  apparent  that  one  of  the  boys  was  right  upon  the  track. 
The  jury  may  have  foiuid  from  the  testimony,  and  the  court 
could  not  have  disturbed  that  conclusion,  that  the  motorman 
acted  upon  the  assumption  that  the  boys  would  get  off  the 
track,  and  though  running  at  a  speed  of  eight  to  ten  miles  per 
hoiu-,  made  no  effort  to  get  his  car  under  control  or  to  stop  it, 
until  he  saw  the  boy*s  foot  was  caught,  when  it  was  too  lat« 
to  do  otherwise  than  run  over  him.  The  car,  running  with 
electric  power,  could  have  been  controlled  and  taken  well  in 
hand  so  as  to  be  readily  stopped  at  the  crossing. 

This  coiu-t  in  Union  Pacific  Railroad  Co.  v.  McDonaM,  152 
U.  S.  262,  277,  quoted  approvingly  from  Judge  Cooley  in  a 
Michigan  case:  "Children,  wherever  they  go,  must  be  expected 
to  act  upon  childish  instincts  and  impulses;  and  others  who 
are  chargeable  with  a  duty  of  care  and  caution  towards  them 
must  calculate  upon  this,  and  take  precautions  accordingly." 
This  view  is  supported  by  other  well  considered  cases.  Powers 
V.  Harlow y  53  Michigan,  507,  514;  Camden  Interstate  Railway 
Co,  V.  Broom,  139  Fed.  Rep.  595;  Forestal  v.  Milwaukee  Elec- 
tric Railway  Co.,  119  Wisconsin,  495;  Strutzel  v.  St,  Paid  City 
Railway  Co,,  47  Minnesota,  543;  Gray  v.  St.  Paid  City  Rail- 
toay  Co.,  87  Minnesota,  280. 

This  is  not  a  case  of  a  sudden  and  unexpected  coming  of 
children  upon  a  track.  The  jury  may  have  found  that  if  the 
motorman  had  acted  prudently  in  view  of  the  signals  and 
warnings  to  stop,  which  the  testimony  tends  to  show  were 
given,  and  the  full  view  he  had  of  the  boys  at  the  time  of  the 
accident,  checked  the  car  and  kept  it  imder  control,  the  injury 
might  have  been  avoided. 

We  think,  upon  principle  and  authority,  the  court  properly 
left  to  the  jury  to  find  whether  the  motorman  exercised  that 
reasonable  care  to  avoid  injury  to  the  boy  which  the  circum- 
vor,.  ecu — 39 


Digitized  byCjOOQlC 


610  OCTOBER  TERM,  1905. 

Opinion  of  theCourt.  202  U.  8. 

stances  of  the  occasion  required.  And  to  have  given  an  in- 
struction as  requested  by  the  plaintiff  in  error,  which  limited 
the  duty  of  the  motorman  to  sounding  an  alarm  in  time  for 
the  boy  to  get  off  the  track,  and  to  act  upon  the  presumption 
that  he  would  do  so  until  he  found  it  was  impossible  for  the 
plaintiff  to  remove  his  foot,  would  have  been  an  unwarranted 
charge. 

It  is  further  urged  that  the  court  erred  in  instructing  the 
jury  upon  the  question  of  damages.  Upon  this  point  the 
court  said: 

"The  jury  are  instructed  that  if  they  find  a  verdict  for  the 
plaintiff  they  should  render  a  verdict  in  his  favor  for  such  a 
sum  (not  exceeding  the  amount  claimed  in  the  declaration) 
as  in  their  judgment  will  reasonably  compensate  him  for  the 
pain  resulting  from  the  injiuy,  and  for  the  loss  of  his  leg;  for 
the  inconvenience  to  which  he  has  been  put,  and  which  he  will 
be  likely  to  be  put,  during  the  remainder  of  his  hfe,  in  conse- 
quence of  the  loss  of  his  leg;  for  the  mental  suffering,  past  and 
future,  which  the  jury  may  find  to  be  the  natural  and  necessary 
consequence  of  the  loss  of  his  leg,  and  for  such  pecuniary  loss 
as  the  direct  result  of  the  injury  which  the  jury  may  find  from 
the  evidence  that  he  is  reasonably  likely  to  sustain  here- 
after in  consequence  of  his  being  deprived  of  one  of  his  legs." 

The  court's  attention  was  not  called  to  any  particular  in 
which  this  charge  which  covers  a  number  of  elements  of  dam- 
ages was  alleged  to  be  wrong,  only  a  general  exception  was 
taken  to  the  charge  as  given  in  this  respect.  It  has  been  too 
frequently  held  to  require  the  extended  citation  of  cases  that 
an  exception  of  this  general  character  will  not  cover  specific 
objections,  which  in  fairness  to  the  court  ought  to  have  been 
called  to  its  attention,  in  order  that  if  necessary,  it  could 
correct  or  modify  them.  A  niunber  of  the  rules  of  damages 
laid  down  in  this  charge  were  unquestionably  correct;  to  which 
no  objection  has  been  or  could  be  successfully  made.  In  such 
cases  it  is  the  duty  of  the  objecting  party  to  point  out  speci- 
fically the  part  of  the  instructions  regarded  as  erroneous. 
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Baltimore  &  Potomac  Railway  Co.  v.  Mackey,  157  U.  S. 
72,  86. 

It  is  now  objected  that  to  permit  a  recovery  for  a  pecuniary 
loss  as  covered  in  the  instructions  would  allow  the  infant 
plaintifif  to  recover  compensation  for  his  time  before  as  well 
as  after  he  has  reached  his  majority,  and  that  during  infancy 
his  father  is  entitled  to  recover  any  wages  be  might  e^m. 
If  the  defendant  wished  the  charge  modified  in  this  respect  he 
should  have  called  the  attention  of  the  court  directly  to  this 
feature.  The  charge  in  this  respect  was  general,  permitting 
a  recovery  for  a  pecuniary  loss  directly  resulting  from  the 
injury.  It  would  be  very  unfair  to  the  trial  court  to  keep 
such  an  objection  in  abeyance  and  urge  it  for  the  first  time 
in  an  appellate  tribunal. 

Furthermore,  an  objection  is  taken  to  the  charge  as  to 
mental  suffering,  past  and  future.  It  is  objected  that  this 
instruction  permits  a  recovery  for  future  humiliation  and  em- 
barrassment of  mind  and  feelings  because  of  the  loss  of  the  leg. 
But  we  find  no  objection  to  the  charge  as  given  in  this  respect. 
The  court  said:  "The  jury  are  to  consider  mental  suffering, 
past  and  future,  found  to  be  the  necessary  consequence  of 
the  loss  of  his  leg."  Where  such  mental  suffering  is  a  direct 
and  necessary  consequence  of  the  physical  injury,  we  think  the 
jury  may  consider  it.  It  is  not  unlikely  that  the  court  might 
have  given  more  ample  instruction  in  this  respect,  had  it 
been  requested  so  to  do.  But  what  was  said  limited  the  com- 
pensation to  the  direct  consequences  of  the  physical  injury. 

An  instruction  of  this  character  was  sustained  in  Washington 
&  Georgetown  Railroad  Co,  v.  Harmony  147  U.  S.  571,  584. 
That  there  might  be  more  or  less  continuous  mental  suffering 
directly  resulting  from  a  maiming  of  the  plaintiff's  person  in  an 
injury  of  this  character  was  probable,  and  where  the  jury  was 
limited  to  that  which  necessarily  resulted  from  the  injury 
we  think  there  can  be  no  valid  objection  or  just  grovmd  of 
complaint.  Of  a  charge  of  this  character,  in  Kennon  v.  Gilmer , 
131  U.  S.  22,  26,  Mr.  Justice  Gray,  speaking  for  this  court,  said: 
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"  But  the  instruction  given  only  authorized  them,  in  assessing 
damages  for  the  injury  caused  by  the  defendants  to  the  plain- 
tiff, to  take  into  consideration  'his  bodily  and  mental  pain 
and  suffering,  both  taken  together'  ('but  not  his  mental  pain 
alone*),  and  such  as  'inevitably  and  necessarily  resulted  from 
the  original  injury.'  The  action  is  for  an  injury  to  the  person 
of  an  intelligent  being;  and  when  the  injury,  whether  caused 
by  willfulness  or  by  negligence,  produces  mental  as  well  as 
bodily  anguish  and  suffering,  independently  of  any  extraneous 
consideration  or  cause,  it  is  impossible  to  exclude  the  mental 
suffering  in  estimating  the  extent  of  the  personal  injury  for 
which  compensation  is  to  be  awarded.  The  instruction  was 
in  accord  with  the  opinions  of  this  court  in  similar  cases." 
We  find  no  error  in  the  charge  in  this  respect. 

As  to  the  alleged  error  in  charging  the  jury  that  damages 
could  not  be  recovered  in  excess  of  the  sum  claimed  in  the 
declaration,  the  court  was  careful  to  say  to  the  jury  that  the 
sum  claimed  should  not  be  taken  as  a  criterion  to  act  upon,  but 
that  it  was  only  a  limit  beyond  which  they  could  not  go.  We 
cannot  see  how  the  plaintiff  in  error  was  prejudiced  by  this 
instruction. 

The  judgment  of  the  Court  of  Appeals  is 

Affirmed. 
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OPINIONS  PER  CURIAM,  ETC.,  FROM  APRIL  17  TO 
MAY  28,  1906. 

No.  253.  WisHKAH  Boom  Company,  Appellant,  v.  The 
United  States.  Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Argued  April  25  and  26, 
1906.  Decided  May  14,  1906.  Per  Curiam.  Dismissed  for 
the  want  of  jurisdiction.  Haseltine  v.  Central  Bank,  183 
U.  S.  130;  Schlosser  v.  Hemphill,  198  U.  S.  173;  United  States 
V.  Krall,  174  U.  S.  385;  McLish  v.  Roff,  141  U.  S.  661;  Act  of 
August  13,  1888,  25  Stat.  433,  c.  866,  sec.  1;  United  States 
V.  Saywardy  160  U.  S.  493,  498.  Mr,  Austin  E.  Griffiths  for 
appellant.  The  Attorney  General  and  Mr.  Milton  D.  Purdy, 
Assistant  to  the  Attorney  General  for  appellee. 


No.  631.  W.  E.  Trenchard  et  al..  Appellants,  v.  F. 
Kell  et  al.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  North  Carolina.  Motion  to 
dismiss  submitted  April  30,  1906.  Decided  May  14,  1906. 
Per  Curiam.  Dismissed  for  the  want  of  jurisdiction.  May- 
nard  v.  Hecht,  151  U.  S.  324;  Colvin  v.  Jacksonville,  158  U.  S. 
456;  The  Baymne,  159  U.  S.  687;  United  States  v.  Rider, 
163  U.  S.  132,  139;  Chamberlin  v.  Peori<i  &c.  Ry.  Co.,  118 
Fed.  Rep.  32,  and  cases  cited.  Mr.  Williamson  W.  Fuller 
and  Mr.  Herbert  Noble  for  appellants.  Mr.  F.  H.  Busbee  and 
Mr.  Robert  M.  Hughes  for  appellees. 


No.  216.  The  Interstate  Commerce  Commission,  Appel- 
lant, V.  The  Lake  Shore  and  Michigan  Southern  Railway 
Company  et  al.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio.    Argued  April  10 
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and  11,  1906.  Decided  May  21,  1906.  Decree  affirmed  with 
costs  by  a  divided  court.  (Mr.  Justice  Holmes  took  no  part 
in  the  consideration  of  this  case.)  The  Attorney  General, 
Mr.  John  G.  Carlisle  and  Mr.  L.  A.  Shaver  for  appellant.  Mr. 
AdeWert  Moot,  Mr.  George  C.  Greene,  Mr.  George  W.  WaU,  Mr. 
George  F.  Brownell,  Mr.  Frederick  W.  Stevens  and  Mr.  Edgar 
J.  Rich  for  appellees. 


No.  249.  Thomas  C.  Gutierrez  et  al.,  Appellants,  v.  The 
Territory  of  New  Mexico  ex  rel.  Thomas  J.  Curran  bt  al. 
Appeal  from  the  Supreme  Court  of  the  Territory  of  New 
Mexico.  Submitted  April  25,  1906.  Decided  May  21,  1906. 
Per  Curiam.  Dismissed  for  the  want  of  jurisdiction  on  the 
authority  of  Albright  v.  Sandoval,  200  U.  S.  9.  Mr.  W.  B. 
ChUders  for  appellants.    Mr.  Frank  W.  Clancy  for  appellees. 


No.  685.  Francisco  Dones,  Appellant,  v.  Jose  Urrutia, 
Warden  of  the  Penitenitary  of  Porto  Rico.  Appeal  from 
the  Supreme  Court  of  Porto  Rico.  Submitted  May  14,  1906. 
Decided  May  28,  1906.  Per  Curiam.  Final  order  affirmed 
with  costs.  Act  April  12,  1900,  31  Stat.  77,  c.  191,  sees.  33, 
34,  35,  15;  Ortega  v.  Lara,  ante,  p.  339;  Perez  v.  Fernandez, 
ante,  p.  80;  Porto  Kican  Laws  and  Code  of  Civil  Procedure, 
1904,  pp.  103,  104,  110;  Ex  parte  Ward,  173  U.  S.  452,  454; 
United  States  v.  Bdlingham  Bay  Boom  Company,  176  U.  S. 
211,  214.  Mr.  Frederic  D.  McKenney  and  Mr.  J.  S.  Flannery 
for  appellant.  The  Attorney  General  and  The  Solicitor  General 
for  appellee. 


No.  — ,  Original.  Ex  parte  :  In  the  Matter  of  James 
Hamilton  Lewis,  Petitioner.  Submitted  May  21,  1906. 
Decided  May  28,  1906.  Per  Curiam.  Motion  for  leave  to  file 
a  petition  for  a  writ  of  certiorari  denied.    Jones  v.  Montague, 
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194  U.  S.  147;  Security  Insurance  Company  v.  Prewitt,  200 
U.  S.  446;  Mills  v.  Green,  159  U.  S.  651;  Bessette  v.  W.  B. 
Conkey  Company,  194  U.  S.  324.  Mr.  Holmes  Conrad  for 
petitioner. 


Decisions  on  Petitions  for  Writs  of  Certiorari  from 
April  17  to  May  28,  1906. 

No.  653.  John  B.  Eluson  et  al.,  Petitioners,  v.  The 
United  States.  April  23,  1906.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  denied.  Mr.  Edward  S.  Hatch  for  petitioners. 
The  Attorney  General  and  The  Solicitor  General  for  respondent. 


No.  673.  S.  W.  Tyson  et  al.,  Petitioners,  v.  Frank  E. 
Creelbian.  April  23,  1906.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied.  Mr.  WiUiam  A.  Gvnter  for  petitioners.  Mr. 
Robert  E.  Steiner  for  respondent. 


No.  680.  J.  W.  Farrior,  Petitioner,  v.  Equitable  Life 
Assurance  Society  of  the  United  States.  April  23,  1906. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  denied.  Mr.  William 
L.  Martin  and  Mr.  William  A.  Gunter  for  petitioner.  Mr. 
Horace  Stringfellow  and  Mr.  Robert  E.  Steiner  for  respondent. 


No.  683.  John  B.  Mayer  et  al..  Petitioners,  v.  Margaret 
H.    Mandeville.     April  23,  1906.    Petition  for  a  writ  of 
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certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  denied.  Mr.  Avg.  B.  Repetto  for  petitioners. 
Mr.  Russell  Duane  for  respondent. 


No.  684.  John  Norgate,  Petitioner,  v.  The  Denver  and 
Rio  Grande  Railroad  Company.  April  23,  1906.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  denied.  Mr.  Edvmrd  T.  Fen- 
wick  for  petitioner.  Mr.  Henry  A.  Dvbbs  and  Mr.  Joel  F. 
Vaile  for  respondent. 


No.  686.  C.  ScHMiTz,  etc.,  Petitioners,  v.  The  United 
States.  April  23,  1906.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  Albert  H.  Washburn  for  petitioner.  The 
Attorney  General  and  The  Solicitor  General  for  respondent. 


No.  688.  Fields  S.  Pendleton,  Petitioner,  v.  Central 
Railroad  op  New  Jersey.  April  23,  1906.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit  denied.  Mr.  Edward  E.  Blodgett  for  peti- 
tioner. Mr.  James  J.  Macklin,  Mr.  LaRoy  S.  Gove  and  Mr, 
Edward  S.  Dodge  for  respondent. 


No.  675.  Philadelphia  and  Reading  Railway  Company, 
Lessee,  etc..  Petitioner,  v.  Benjamin  D.  Welch,  Master, 
ETC.,  ET  AL.  April  30,  1906.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Third 
Circuit  denied.  Mr.  John  G.  Lamb  for  petitioner.  No  ap- 
pearance  for  j-espondents. 
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No.  679.  Olin  J.  Garlock  et  al.,  Petitioners,  v.  James 
Bennett  Forsyth.  April  30,  1906.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
First  Circuit  denied.  Mr.  W.  K.  Richardson  for  petitioners. 
Mr.  Elmer  P.  Howe  for  respondent. 


No.  681.  Semet-Solvay  Company,  Petitioner,  v.  John  F. 
Wilcox.  April  30,  1906.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit denied.  Mr.  S.  H.  Holding  and  Mr.  W.  S.  Daizell  for 
petitioner.    No  appearance  for  respondent. 


No.  682.  Charles  Krelly,  Petitioner,  v.  The  American 
Bark  Kenilworth,  etc.  April  30,  1906.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  denied.  Mr.  J.  H.  Brinton  for  petitioner. 
No  appearance  for  respondent. 


No.  692.  Alice  E.  Van  Epps  as  Administratrix,  etc., 
Petitioner,  v.  The  United  Box  Board  and  Paper  Company. 
April  30,  1906.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  Edwin  H.  Risley  for  petitioner.  Mr.  John  C.  Pennie  and 
Mr.  Francis  T.  Chambers  for  respondent. 


No.  699.  Carter,  Webster  &  Company,  Petitioner,  v.  The 
United  States.  April  30,  1906.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  denied.  Mr.  Edward  S.  Hatch  for  petitioner. 
The  Attorney  General  and  The  Solicitor  General  for  respondent. 
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No.  701.  Amanda  S.  Whitfield  et  al.,  Petitioners,  v. 
iETNA  Life  Insurance  Company  of  Hartford,  Conn. 
April  30,  1906.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  granted. 
Mr.  Frank  Hagerman  and  Mr.  H.  S.  Hadley  for  petitioners. 
No  appearance  for  respondent. 


No.  704.  The  Goat  and  Sheep  Skin  Import  Company, 
Petitioner,  v.  The  United  States.  April  30,  1906.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  granted.  Mr.  Edward  8. 
Hatch  for  petitioner.  The  Attorney  General  and  The  Solicitor 
General  for  respondent. 


Nos.  705  and  706.  Oxford  and  Coast  Line  Railroad  Com- 
pany, Petitioner,  v.  Union  Bank  of  Richmond,  Va.  April 
30,  1906.  Petitions  for  writs  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Foxirth  Circuit  denied.  Mr. 
Thomas  B.  Womack  for  petitioner.  No  appearance  for  re- 
spondent. 


No.  710.  WiLUAM  E.  Barber,  Claimant,  etc..  Petitioner, 
V.  Bernard  Guinan.  April  30,  1906.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  James  J.  Macklin  and  Mr.  LaRoy 
S.  Gove  for  petitioner.    No  appearance  for  respondent. 


No.  711.  WiLUAM  E.  Barber,  Claibiant,  etc.,  Petitioner, 
V.  Michael  F.  Kilfoyle.  April  30,  1906.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals  for 
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the  Second  Circuit  denied.    Mr.  James  J.  Macklin  and  Mr. 
LaRoy  S.  Gove  for  petitioner.    No  appearance  for  respondent. 


No.  698.  Henry  E.  Frankenberg  Company,  Petitioner, 
V.  The  United  States.  April  30,  1906.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  granted.  Mr.  Frederick  W.  Brooks  for 
petitioner.  The  Attorney  General  and  The  Solicitor  General 
for  i-espondent. 


No.  702.  The  United  States,  Petitioner,  v.  G.  Falk  & 
Bros.  April  30,  1906.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit 
granted.  The  Attorney  General  and  The  Solicitor  General  for 
petitioner.  Mr.  Edward  S.  Hatch  and  Mr.  J.  S.  Tompkins 
for  respondents. 


No.  643.  The  Goodyear  Shoe  Machinery  Company  op 
Portland,  Me.,  Petitioner,  v.  Christian  Dancel  et  al.. 
Administrators,  etc.  May  14,  1906.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  denied.  Mr.  Edwards  H.  Childs  and  Mr. 
Louis  D.  Brandeis  for  petitioner.  Mr.  J.  Philip  Berg  and 
Mr.  Roger  Foster  for  respondents. 


No.  700.  Metropolitan  Life  Insurance  Company,  Peti- 
tioner, V.  Camilla  B.  Talbott,  Administratrix,  etc. 
May  14,  1906.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Mr.  Maurice  E.  Locke  for  petitioner.  No  appearance  for  re- 
spondent. 
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No.  716.  Albert  H.  Brown  et  al.,  Petitioners,  v.  The 
United  States.  May  14,  1906.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Mr.  W.  F.  Riggs  for  petitioners.  The 
Attorney  General  and  The  Solicitor  General  for  respondent. 


No.  723.  Charles  M.  Newton,  Receiver,  etc.,  et  al.. 
Petitioners,  v.  The  Choctaw  and  Memphis  Railroad  Com- 
pany et  al.  May  14,  1906.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Mr.  John  McClure,  Mr.  U.  M.  Rose,  Mr. 
W.  E.  Hemingway  and  Mr.  G.  B.  Rose  for  petitioners.  Mr. 
W.  F.  Evans y  Mr.  John  M.  Moore  and  Mr.  M.  A.  Low  for 
respondents. 


No.  725.  Louis  A.  Cella  et  al.,  Petitioners,  v.  James 
Brown  et  al.  May  14,  1906.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Mr.  Henry  W.  Bond  and  Mr.  William 
C.  Marshall  for  petitioners.    No  appearance  for  respondents. 


No.  726.  Mrs.  Mary  Jones,  Petitioner,  v.  The  Southern 
Pacific  Company.  May  14,  1906.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  denied.  Mr.  E.  Howard  McCaleb  and  Mr.  E. 
Howard  McCaleb,  Jr.,  for  petitioner.  No  appearance  for  re- 
spondent. 


No.  728.  The  Cheniere  Land  and  Lumber  Company,  Pe- 
titioner, V.  Sugar  Brothers  Company,  Limited,  et  al. 
May  14,  1906.    Petition  for  a  writ  of  certiorari  to  the  United 
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States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Mr.  Allan  Sholars  for  petitioner.  No  appearance  for  re- 
spondents. 


No.  733.  Western  Assurance  Company  of  Toronto, 
Canada,  Petitioner,  v,  Morgan  City  Improvement  Com- 
pany, Limited.  May  14,  1906.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  denied.  Mr,  Lamar  C.  Quintero  for  petitioner. 
No  appearance  for  respondent. 


No.  727.  Henry  B.  F.  Macfarland  et  al.,  etc..  Peti- 
tioners, V.  Le  Roy  D.  Walter  et  al.  May  21,  1906.  Peti- 
tion for  a  writ  of  certiorari  to  the  Court  of  Appeals  of  the 
District  of  Columbia  denied.  Mr,  Edward  H,  Thomas  for 
petitioners.    No  appearance  for  respondents. 


No.  736.-  Henry  P.  Dodge  et  al.,  Petitioners,  v.  The 
WooDViLLE  White  Lime  Company.  May  21,  1906.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  denied.  Mr,  WiUiamW,  Dodge 
for  petitioners.    No  appearance  for  respondent. 


No.  740.  The  Great  Western  Natural  Gas  and  Oil 
Company  et  al..  Petitioners,  v.  Leo  Oppenheimer,  Re- 
ceiver, ETC.  May  21,  1906.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  William  H.  BvUon  for  petitioners.  Afr. 
Abram  I.  Elkus  for  respondent. 


No.  742.  WILLLA.M  A.  Force,  Petitioner,  v,  Sawyer-Boss 
Manufacturing  Company  et  al.    May  21,  1906.    Petition 
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fcH*  a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied.  Mr.  WiUiam  E.  War- 
Umd  and  Mr.  Henry  Schreiter  for  petitioners.  Mr.  H.  Alberius 
West  for  respondents. 


No.  749.  Erie  Railroad  Company,  Claimant,  etc.,  Peti- 
tioner, r.  The  Pennsylvania  Railroad  Company  et  al. 
May  21,  1906.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  CSrcuit  denied. 
Mr.  Herbert  Green  for  petitioner.  Mr.  Charles  S.  Haight  and 
Mr.  Henry  Galbraiih  Ward  for  respondent. 


No.  750.  Mary  V.  Cortelyou  et  al.,  Administratobs, 
etc.,  et  al.,  Petitionbrs,  v.  Charles  Eneu  Johnson  &  Co. 
May  21,  1906.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit  granted. 
Mr.  Edmund  Wehnare  for  petitioners.  Mr.  Francis  T.  Cham- 
bers for  respondents. 


No.  751.  George  Desuons  et  al.,  Petitiokebs,  t?.  La 
Compagnie  Generale  Transatlantiqub,  etc.  May  21 ,  1906. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit  granted.  Mr.  Robert 
D.  Benedict,  Mr.  A.  Gordon  Murray  and  Mr.  Joseph  H.  Choaie 
for  petitioners.    Mr.  Edward  K.  Jones  for  respcxideDt. 


No.  7S2.  The  Dene  Steamshippinq  Company,  LiMrnBD, 
Pbtitioner,  v.  Thb  Tweedie  Trading  Company.  May  21, 
1906.  PetitioR  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied.    Mr. 
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J.  Parker  Kirlin  and  Mr,  Charles  R.  Hickox  for  petitioner. 
Mr.  Charles  S.  Haight  for  respondent. 


No.  753.  Ironclad  Manufacturing  Company,  Petitioner, 
V,  Orange  County  Milk  Association;  and  No.  754.  Iron- 
clad Manufacturing  Company,  Petitioner,  v.  Dairymen's 
Manufacturing  Company.  May  21,  1906.  Petitions  for 
writ  of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  Andrew  Foulds,  Jr.,  for 
petitioner.  Mr.  Henry  D.  WiUiams  and  Mr.  Richard  L. 
Sweezy  for  respondents. 


No.  755.  Marcus  K.  Bitterman  et  al..  Petitioners,  v. 
Ix)uisviLLE  AND  Nashville  Railroad  COMPANY.  May  21, 
1906.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  granted.  Mr. 
Louis  Marshall,  Mr.  H.  L.  Lazarus  and  Mr.  M.  Rosenthal 
for  petitioners.  Mr.  George  Denegre  and  Mr.  Joseph  Paxton 
Blair  for  respondent. 


No.  606.  William  T.  Waggoner  et  al..  Petitioners,  v. 
The  Bank  of  America  et  al.  May  28,  1906.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied.  Mr.  W.  0.  Davis  for  petitioners. 
Mr.  Ben  M.  Terrell  for  respondents. 


No.  761.  Ozan  Lumber  Company,  Petitioner,  v.  Union 
County  National  Bank  of  Liberty,  Ind.  May  28,  1906. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  granted.  Mr.  U.  M' 
Rose  and  Mr.  T.  C.  McRae  for  petitioner.  Mr.  Morris  M. 
Cohn  for  respondent. 
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CASES  DISPOSED  OF  WITHOUT  CONSIDERATION  BY 
THE  COURT  FROM  APRIL  17  TO  MAY  28,  1906. 

No.  243.  Mary  Josephine  Scannell  et  al..  Plaintiff 
IN  Error,  v.  Cote  Blanche  Company  et  al.  In  error  to  the 
Supreme  Court  of  the  State  of  Louisiana.  April  18,  1906. 
Dismissed  with  costs,  pursuant  to  the  tenth  rule.  Mr.  Branch 
K,  Miller  for  plaintiffs  in  error.  Mr.  Alexander  Porter  Morse, 
Mr.  M.  J.  Foster  and  Mr.  Charlton  R.  BeaUie  for  defendants 
in  error. 


No.  231.  The  Drake  &  Stratton  Company,  Limited, 
Plaintiff  in  Error,  v.  John  Manwaring.  In  error  to  the 
Supreme  Court  of  the  State  of  Minnesota.  April  18,  1906. 
Dismissed,  per  stipulation.  Mr.  Thomas  J.  Davis  for  plaintiff 
in  error.    Mr.  Roger  S.  Powell  for  defendant  in  error. 


No.  257.  Georgetown  and  Tennallytown  Railway  Com- 
pany OF  THE  District  of  Columbia,  Plaintiff  in  Error, 
V.  Elizabeth  B.  Smith,  Administratrix,  etc.  In  error  to 
the  Court  of  Appeals  of  the  District  of  Columbia.  April  23, 
1906.  Dismissed  with  costs,  on  motion  of  counsel  for  the 
plaintiff  in  error.  Mr.  J.  J.  Darlington  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 


No.  768.  Francisco  Rivera  alias  Pancheto,  Appellant, 
V.  Jose  Urrutla.,  Warden,  etc.  Appeal  from  the  Supreme 
Court  of  Porto  Rico.  May  28,  1906.  Docketed  and  dis- 
missed with  costs,  on  motion  of  The  Solicitor  General  for 
the  appellee.    No  one  opposing. 
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ACTION. 

1.  Nature  of  suit  as  one  against  the  United  States. 

A  suit  brought  by  a  Chippewa  Indian  on  behalf  of  himself  and  other  mem- 
bers of  his  tribe  against  the  Secretary  of  the  Interior,  to  enjoin  him 
from  executing  the  act  of  June  27,  1902,  and  to  compel  him  to  account 
under  the  act  of  January  4,  1889,  in  regard  to  sale  and  disposition  of 
lands,  the  title  to  which  is  still  in  the  Government,  is  in  effect  a  suit 
against  the  United  States,  and  in  the  absence  of  any  waiver  on  the  part 
of  the  Government  of  immunity  from  suit,  the  courts  have  no  juris- 
diction of  such  a  suit.  (Oregon  v.  Hitchcock,  202  U.  S.  60  followed; 
Minnesota  v.  Hitchcock,  185  U.  S.  373  distinguished.)  Naganab  v. 
Hitchcock,  473. 

2.  Nature  as  suit   against  State   within   meaning  of   Eleventh  Amendment. 

A  suit  brought  by  a  railway  company  against  the  members  of  a  state  rail- 
way conunission  to  restrain  them  from  interfering  with  complainant's 
property  and  interstate  business  under  a  state  statute  alleged  in  the 
bill  to  be  unconstitutional  as  imposing  burdens  on  interstate  com- 
merce is  not  a  suit  against  the  State  within  the  meaning  of  the  Eleventh 
Amendment.     McNeill  v.  Southern  Railway  Co.,  543. 

iSee  Admiralty;  Courts; 

CoNGR£ss,  B  3;         Jurisdiction; 
Contracts,  3;  Local  Law  (Porto  Rico). 

ACTS  OF  CONGRESS. 
Alien  Contract  Labor  Law  of  March  3,  1903,  32  Stat.  1218,  §§21,  25 

(see  Aliens):  Pearson  v.  Williams,  281. 
Bankruptcy,  Act  of  1898,  §23  (see  Jurisdiction,  C  4):  Bush  v.  Elliott. 

477.     Sec.  67/  (see  Bankruptcy,  1):  First  National  Bank  v.  Staake,  141. 
Court  of  Claims,  Tucker  Act  (see  Admiralty,  1):  United  States  v.  Cornell 

Steamboat  Co.,  184. 
Criminal  Law,  Act  of  July  20,  1840,  5  Stat.  394,  and  §  800,  Rev.  Stat. 

(see  Criminal  Law,  1):  Sawyer  v.  United  States,  150. 
Cuba,  Act  of  December  17,  1903  (see  Customs  Duties):  Franklin  Sugar 

Co.  V.  United  StaUs,  580. 
Customs  Duties,  Rev.  Stat.  §  2899  (see  Bonds,  1):  United  States  v.  Diecker- 

hofff  302.     Sec.  2977  (see  Customs  Duties,  2):  Franklin  Sugar  Co.  v. 
VOL.  ecu— 40  (625) 


Digitized  by  CjOOQ IC 


626  ^    INDEX. 

UnUed  Slates,  580.    Sees.  2984,  3689  (see  Admiralty,  2):  Uniled  States 

v.  OomeU  Steamboat  Co.,  184.    Customs  Administrative  Act  of  Decem- 
ber 15,  1902,  32  Stat.  753,  t  20  (see  Customs  Duties,  2):  Franklin 

Sugar  Co,  v.  United  States,  580. 
DiBTBiCTr'or  Columbia,  Acts  of  February  12,  1901,  31  Stat.  767,  774  and 

February  28, 1903,  32  Stat.  909  (see  Congress,  B  3):  Millard  v.  RoberU, 

429. 
Fbb8  or  SouciTORS,  Rev.  Stat.  {  824  (see  Costs,  2):  Missouri  v.  Illinois, 

598. 
Indians,  Cherokee  Act  of  July  1,  1902,  32  Stat.  726,  as  construed  by  act 

of  March  3,  1903,  32  Stat.  996  (see  Indians):  United  States  v.  Cherokee 

Nation,  101. 
Interstate  Commerce  Actt  (see  Carriers):  Texas  A  Pacific  Ry.  Co,  v. 

Mugg,  242. 
Judiciary,  Rev.  Stat.  {  639,  sub-sec.  1,  and  acts  of  March  3,  1875,  18  Stat. 

470;  March  3,  1887,  24  Stat.  556  and  August  13,  1888,  25  Stat.  433 

(see  Jurisdiction,  C  5):  OVonor  v.  Texas,  501.     Rev.  Stat,  i  709  (see 

Jurisdiction,  A  3):  HtdbeH  v.  Chicago,  275.    Rev.  Stat.   (714  (see 

Courts,  6):  James  v.  United  States,  401.    Appropriation  Act  of  1895 

(see  Courts,  8):  76. 
National  Banks,  Rev.  Stat.  {  5139  (see  National  Banks,  3):  McDonald 

V.  Dewey,  510.  National  Bank  Acts  (see  Jurisdiction,  A  5):  Merchants* 

Nat,  Bank  v.  Wehrmann,  295. 
Officers  of  Government,  Rev.  Stat,  i  1782  (see  Congress,  B  1;  Criminal 

Law,  6,  7,  8,  9;  Jurisdiction,  E):  Burton  v.  United  States,  344. 
Phiijppine  Islands,  act  of  July  1 ,  1902, 32  Stat.  691  (see  Philippine  Islands) : 

Lincoln  v.  United  States,  484. 
PoRTo  Rico,  Foraker  Act  of  April  12,  1900,  {  34  (see  Local  law):  Perez 

V.  Fernandez,  80. 
PuBUc  Lands,  Acts  of  June  27,  1902,  and  January  4, 1889  (see  Action,  1): 

Naganab  v.  Hitchcock,  473. 
Recoveries  on  Forfetfures,  Rev.  Stat.   t961   (see  Bonds,  2):  United 

States  V.  Dieckerhoff,  302. 
SwXmp  Lands,  Acts  of  September  28,  1850,  9  Stat.  519,  and  March  12, 

1860,  12  Stat.  3  (see  Jurisdiction,  A  8):  Oregon  v.  Hitchcock,  60. 
Tariff  Act  of  July  24,  1897  (see  Customs  Duties,  1):  United  States  v. 

American  Sugar  Co,,  563. 

See  Statutes,  A  1. 

ADMINISTRATION. 
See  Testamentary  Law,  1. 

ADMIRALTY. 
1.  Salvage;  jurisdiction  of  Court  of  Claims  of  daim  against  Government, 
While  a  claim  for  salvage  of  Government  property  based  on  services  ren- 
dered without  request  of  any  officer  of  the  Government  does  not  arise 
upon  any  contract,  express  or  implied,  it  is  properly  one  for  unliquidated 
damages  in  a  case  not  sounding  in  tort,  in  respect  to  which  the  daimant 
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would  be  entitled  to  redress  in  the  admiralty  court  if  the  United  States 
were  suable,  and,  under  the  Tucker  Act,  the  C!ourt  of  Claims,  or  the 
proper  District  Court  where  the  daim  is  for  less  than  $1,000,  has  juris- 
diction of  a  suit  therefor.     United  States  v.  Cornell  Steamboat  Co.,  184. 

2.  Salvage;  recovery  from  Government  for  salving  merchandise  subject  to 

refund  of  duties  paid. 
The  successful  salving  of  undelivered  merchandise  on  which  duties  have 
been  paid,  but  which  the  Secretary  of  the  Treasury  is  authorized  by 
{{  2984,  3689,  Rev.  Stat.,  to  refund  if  the  goods  were  lost,  entitles  the 
salvors  to  recover  from  the  Government  a  reasonable  salvage,  equal  to 
that  recovered  on  the  private  property  saved  at  the  same  time,  on  the 
amount  of  duties  which  the  Covernment  would  have  been  under  obliga- 
tion to  refund  had  the  merchandise  been  lost.  In  such  a  case  it  will  be 
assumed  that  the  duties  will  be  refunded,  and  the  claim  therefor  will 
be  regarded  as  a  liability,  although  §  2984  is  permissive  and  not  manda- 
tory in  form.    76. 

3.  Jurisdiction  of  courts;  application  of  equitable  principles. 

Although  courts  of  admiralty  have  no  general  equity  jurisdiction,  and 
cannot  afford  equitable  relief  in  a  direct  proceeding  for  that  purpose, 
they  may  apply  equitable  principles  to  subjects  within  their  juris- 
(Uction.    lb, 

ADMISSION  OF  STATES. 
See  Constitutional  Law; 

Jurisdiction,  A; 

Statutes,  A. 

AGENCY. 
See  Local  Law  (Okla.). 

AGREEMENTS. 
See  Contracts; 

Criminal  Law,  9; 
Jurisdiction,  E. 

ALIENS. 

Deportation  under  Contract  Labor  Uiw — Sufficiency  of  hearing. 

The  Secretary  of  Commerce  and  Labor,  has  a  right  under  §  21  of  the  act 
of  March  3,  1903,  32  Stat.  1218,  to  order  the  deportation  of  an  alien  as 
having  come  to  this  country  under  contract  to  perform  labor,  after  a 
second  hearing  before  a  board  of  special  inquiry,  although  there  had 
previously  been  a  special  inquiry,  pursuant  to  §  25  of  the  act  at  the 
time  of  his  landing  before  the  same  persons,  and  upon  the  same  ques- 
tions, and  he  had  been  allowed  to  land.  The  board  of  inquiry  under 
1 25  of  the  act  of  1903  is  not  a  court,  but  an  instrument  of  the  executive 
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power,  and  its  decisions  do  not  constitute  res  judicata  in  a  technical 
sense.    Pearson  v.  Williams,  281. 

See  Jurisdiction,  C  5. 

AMOUNT  IN  CONTROVERSY. 
See  Jurisdiction,  A  1,  2;  C  1. 

APPEAL  AND  ERROR. 
See  Courts,  5;  Jurisdiction; 

Criminal  Law,  10;  Local  Law  (III.); 

Interstate  Commerce,  3;        Practice  and  Procedure. 

APPROPRIATION  OF  PUBLIC  MONEY. 

Charader  of  appropriation  as  one  for  governmental  purposes  or  private  use. 

An  act  of  Congress  appropriating  money  to  be  paid  to  railway  companies 
to  carry  out  a  scheme  of  public  improvements  in  the  District  of  Co- 
lumbia, and  which  also  requires  those  companies  to  eliminate  grade 
crossings  and  erect  a  union  station,  and  recognizes  and  provides  for 
the  surrender  of  existing  rights,  is  an  act  appropriating  money  for 
governmental  purposes  and  not  for  the  private  use  exclusivdy  of 
those  companies.    Millard  v.  Roberts,  429. 

ARBITRATION  AND  AWARD. 
See  Indians. 

ASSESSMENTS. 
See  National  Banks. 

ATTACHMENT. 
5ec  Bankruptcy,  1,  2; 

Local  Law  (Porto  Rico). 

ATTORNEYS. 
See  Costs,  2. 

BANKRUPTCY. 

1.  Attachment;  loss  of  preferential  character  by  institution  of  bankruptcy 
proceedings. 

Under  §  67/  of  the  bankruptcy  law  of  1898  attachments  obtained  within 
four  months  of  fiUng  the  petition  on  property  which  in  the  absence  of 
the  attachment  would  pass  to  other  persons,  and  to  which  the  bank- 
rupt has  only  a  bare  legal  title,  may  be  preserved  for  the  general  benefit 
of  the  estate,  and  whatever  the  trustee  realizes  thereon  may  be  dis- 
tributed among  the  body  of  the  creditors.  The  lien  is  valid,  but  it 
loses  its  preferential  character  in  favor  of  the  attaching  creditor  by 
the  institution  of  the  bankruptcy  proceedings.  First  National  Bank 
v.  Staake,  141;  McHa/rg  v.  Siaake,  150. 
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2.  Extent  ^f  court's  recognition  of  rights  of  attachment  creditors. 
The  extent  to  which  the  bankruptcy  court  shall  recognize  the  rights  ob- 
tained by  creditors  upon  property  attached  as  property  of  the  bank- 
rupt, but  which  has  been  conveyed  by  unrecorded  contract,  and  the 
extent  to  which  liens  obtained  by  prior  judicial  proceedings  shall  be 
recognized  are  wholly  within  the  discretion  of  Congress.  lb. 
See  Jurisdiction,  C  4. 

BANKS. 
See  National  Banks. 

BEQUESTS. 
See  Testamentary   Law,   1. 

BONDS. 

1.  Validity  of  bond  given  collector  of  customs  under  §  2899,  Rev,  Stat, 

A  bond  given  by  an  importer  to  a  collector  of  customs  and  purporting  to 
be  executed  under  cover  of  §  2899,  Rev.  Stat.,  conditioned  in  double 
the  value  of  packages  delivered  to  the  importer  by  the  collector  and 
to  be  forfeited  if  such  packages  are  opened  without  consent  of  the 
collector  and  in  presence  of  an  inspector,  or  if  not  returned  to  collector 
on  his  demand  therefor,  is  a  valid  bond,  for,  although  not  conditioned 
in  express  words  of  the  statute,  it  does  not  run  counter  thereto  and  it 
is  within  the  authority  of  the  collector  to  accept  it.  United  States  v. 
Dieckerhoff,  302. 

2.  Recovery  on  such  bond. 

Under  such  a  bond  the  obligation  is  fixed  and  the  Grovemment  is  not  re- 
quired to  prove  any  actual  loss  or  damage  but  is  entitled  to  recover 
the  full  amount  specified  in  the  bond — double  the  value  of  the  package 
ordered  to  be  returned — ^as  a  definite  sum,  to  be  paid  by  the  importer 
for  nonfulfillment  of  his  statutory  duty;  and  this  obligation  is  not 
affected  by  anything  contained  in  §  961,  Rev.  Stat.,  limiting  recoveries 
on  forfeitures  to  amount  due  in  equity.    lb. 

BOUNDARIES. 

1.  Between  States  of  Louisiana  and  Mississippi. 

The  real,  certain  and  true  boundary  south  of  the  State  of  Mississippi  and 
north  of  the  southeast  portion  of  the  State  of  Louisiana,  and  separating 
the  two  States  in  the  waters  of  Lake  Borgne,  is  the  deep  water  channel 
sailing  line  emei^ng  from  the  most  eastern  mouth  of  Pearl  river  into 
Lake  Borgne  and  extending  through  the  northeast  comer  of  Lake 
Borgne,  north  of  Half  Moon  or  Grand  Island,  thence  east  and  south 
through  Mississippi  Sound,  through  South  Pass  between  Cat  Island 
and  Isle  k  Pitre  to  the  Gulf  of  Mexico.     Louisiana  v.  Mississippi ,  1. 

2.  Effect  of  long  acquiescence  and  sovereignty. 

As  between  the  States  of  the  Union  long  acquiescence  in  the  assertion  of  a 
particular  boundary,  and  the  exercise  of  sovereignty  over  the  territory 
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within  it,  should  be  accepted  as  conclusive,  whatever  the  international 
rule  may  be  in  respect  of  the  acquisition  by  prescription  oi  lai^ge  tracts 
of  country  claimed  by  two  States.    lb. 

3.  Meaning  of  term  "thalweg." 

The  term  thalweg  is  commonly  used  by  writers  on  international  law  in 
the  definition  of  water  boundaries  between  States,  meaning  the  middle 
or  deepest  or  most  navigable  channel  and  while  often  styled  "fairway" 
or  ''midway*'  or  ''main  channel,"  the  word  has  been  taken  over  into 
various  languages  and  the  doctrine  of  the  thalweg  is  often  applicable 
in  respect  of  water  boundaries  to  sounds,  bays,  straits,  gulfs,  estuaries 
and  other  arms  of  the  sea,  and  also  applies  to  boundary  lakes 
and  land-locked  seas  whenever  there  is  a  deep  water  sailing  channel 
therein.    Ih. 

4.  Between  States  of  lotoa  and  Illinois. 

The  boundary  line  between  the  State  of  Iowa  and  the  State  of  Illinois  is 
the  middle  of  the  main  navigable  channel  of  the  Mississippi  river  at 
the  places  where  the  nine  bridges  mentioned  in  the  pleadings  cross 
said  river.    loioa  v.  lUinais,  50. 

See  Jurisdiction,  A  7. 

BREACH  OF  PROMISE. 
See  Local  Law  (Porto  Rico),  4. 

BURDEN  OF  PROOF. 
See  National  Banks,  4. 

CARRIERS. 

Rates — Right  of  recovery  by  shipper  obtaining  less  than  pMished  rates. 

One  obtaining  from  a  common  carrier  transportation  of  goods  from  one 
State  to  another  at  a  rate  specified  in  the  bill  of  lading,  less  than  the 
schedule  rates  published  and  approved  and  in  force  at  the  time,  whether 
he  does  or  does  not  know  the  rate  is  less  than  schedule  rate,  is  not  en- 
titled to  recover  the  goods,  or  damages  for  their  detention,  upon  ten- 
dering payment  of  the  amount  specified  in  the  bill  of  lading,  or  of  any 
sum  less  than  the  published  chaiges.  Whatever  may  be  the  rate  agreed 
upon,  the  carrier's  lien  on  the  goods  is,  by  force  of  the  Interstate  Com- 
merce Law,  the  amount  fixed  by  the  published  schedule  of  rates  and 
chaiges,  and  this  lien  can  be  dischaiged,  and  the  consignee  become 
entitled  to  the  goods,  only  by  payment  or  tender  of  such  amount. 
Texas  <fc  Pacific  Ry.  Co.  v.  Mvgg,  242. 

CASES  DISTINGUISHED. 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  distinguished  in  Cox  v. 

Texas,  446. 
Minnesota  v.  Hitchcock,  185  U.  S.  373,  distinguished  m  Naganab  v.  HiU^ 

cock,  473. 
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CASES  FOLLOWED. 
Doyle  V.  Continental  Insurance  Co.^  94  U.  S.  535,  followed  in  Security  Mut, 

Life  Ins,  Co.  v.  PreinU,  246. 
First  National  Bank  v.  Staake,  202  U.  S.  141,  followed  in  McHarg  v.  Staake, 

150. 
Oregon  v.  Hitchcock,  202  U.  S.  60,  followed  in  Naganab  v.  Hitchcockf  473. 
United  States  v.  American  Sugar  Co.  202  U.  S.  563,  followed  in  Franklin 

Sugar  Co.  v.  United  States,  580. 

CASES  REAFFIRMED. 
Lincoln  v.  l/nited  States,  197  U.  S.  419,  reaffirmed  in  202  U.  S.  484. 

CERTIORARI. 
See  Jurisdiction,  B  2. 

CHALLENGES. 
See  Criminal  Law,  1. 

CHEROKEE  INDIANS. 
See  Indians. 

CHILDREN. 
See  Nbguqencb. 

CITIZENSHIP. 
See  Jurisdiction,  C  4. 

CLAIMS  AGAINST  UNITED  STATES. 
See  Admirautt; 
Indians,  1. 

CLOUD  ON  TITLE. 
See  Jurisdiction,  C  3. 

COMMERCE. 
See  Interstate  Commerce. 

COMMON  CARRIER. 
iSee  Carriers. 

CONGRESS. 

A.  Acts  of. 

See  Acts  of  Congress. 
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B.  Powers  op. 

1.  Constitutional  power  to  make  acta  of  it8  memben  offenses  against  United 

States. 
CoDgrees  has  power  to  make  it  an  offense  against  the  United  States  for  a 
Senator  or  Representative,  after  his  election  and  during  his  continu- 
ance in  office,  to  agree  to  receive,  or  to  receive,  compensation  for  services 
before  a  Department  of  the  Government,  in  relation  to  matters  in  which 
the  United  States  is  directly  or  indirectly  interested,  and  §  1782, 
Rev.  Stat.,  is  not  repugnant  to  the  Constitution  as  interfering,  nor 
does  it  by  its  necessary  operation,  interfere  with  the  legitimate  au- 
thority of  the  Houses  of  Congress  over  their  respective  members.  Bur- 
ton V.  United  States,  344. 

2.  Revenue  hills;  what  deemed. 

Revenue  biUs,  within  the  meaning  of  the  constitutional  provision  that  they 
must  originate  in  the  House  of  Representatives  and  not  in  the  Senate 
are  those  that  levy  taxes  in  the  strict  sense  of  the  word  and  are  not 
bills  for  other  purposes  which  may  incidentally  create  revenue.  Millard 
V.  Roberts,  429. 

3.  Validity  of  acts  of  1901  and  1903  for  railroad  improvements  in  District 

of  Columbia;  character  as  bills  for  raising  revenue. 
The  acts  of  Congress  of  February  12,  1901,  31  Stat.  767,  774,  and  of  Feb- 
ruary 28,  1903,  32  Stat.  909,  for  eliminating  grade  crossings  of  railways 
and  erection  of  a  union  station  in  the  District  of  Columbia  and  provid- 
ing for  part  of  the  cost  thereof  by  appropriations  to  be  levied  and 
assessed  on  property  in  the  District  other  than  that  of  the  United 
States  are  not  unconstitutional  either  because  as  bills  for  raising  revenue 
they  should  have  originated  in  the  House  or  Representatives  and  not 
in  the  Senate,  or  because  they  appropriate  moneys  to  be  paid  to  the 
railway  companies  for  their  exclusive  use;  and  assuming  but  not  de- 
ciding  that  he  can  raise  the  question  by  suit,  a  taxpayer  of  the  District 
is  not  oppressed  or  deprived  of  his  property  without  due  process  of 
law  by  reason  of  the  taxes  imposed  under  said  statutes,     lb. 

4.  Scope  of  ratification  by . 

A  ratification  by  act  of  Congress,  will  not  be  extended  to  cover  what  was 
not,  in  the  judgment  of  the  courts,  intended  to  be  covered,  because 
otherwise  the  ratification  would  be  meaningless  or  unnecessary.  Con- 
gress out  of  abundant  caution  may  ratify,  and  at  times  has  ratified, 
that  which  was  subsequently  found  not  to  have  needed  ratification. 
Lincoln  v.  United  States,  484. 

See  Bankruptcy,  2; 

Constitutional  Law,  6; 
Courts,  8. 

C.  Intention  op. 
See  Local  Law  (Pouto  Rico),  1. 
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CONSIDERATION. 

See   CONTRACTTS,    1,    2. 

CONSOLIDATION  OF  ACTIONS. 
See  Courts,  5. 

CONSTITUTIONAL  LAW. 
Commerce  clause.    See  IfrrERSTATE  Commerce. 

L  Cantrtuia;  impairment  of  obligation  by  state  stattde. 

Where  complainant  claims  title  to  land  in  California  under  Mexican  grants 
confirmed  by  the  Board  of  Land  Conmiissioners  as  the  State  of  Cali- 
fornia is  not  in  the  line  of  such  titles  a  statute  of  that  State  conferring 
water  rights  on  a  city  does  not  deprive  complainants  of  their  property 
or  impair  the  obligation  of  any  contract  as  the  State  can  only  confer 
whatever  rights  in  such  waters  had  vested  in  it.  Devine  v.  Los  Angeles^ 
313. 

2.  Contracts;  grant  of  exclusive  franchise  constituting  contract  within  impair^ 

ment  clause. 
While  grants  of  franchises  are  to  be  strictly  construed  in  favor  of  the  public 
and  nothing  is  to  be  taken  by  implication,  where  the  city  has,  as  in  this 
case,  by  the  terms  of  the  contract  given  the  grantee  the  exclusive  right 
to  erect,  maintain  and  operate  waterworks  for  a  definite  period  it  can- 
not, under  the  impairment  clause  of  the  Constitution,  erect  and  operate, 
under  ordinances  subsequently  enacted,  its  own  water  system  during 
the  life  of  the  franchise  and  subject  the  company  to  that  competition. 
Vicksburg  v.  Watenoorks  Co.j  453. 

3.  Due  process  of  law;  deprivation  of  property — ConsHtutionality  of  New 

York  franchise  tax  law. 
The  taxation  of  cars  under  the  New  York  franchise  tax  law,  belonging  to 
a  New  York  corporation  is  not  unconstitutional  as  depriving  the  owner 
of  its  property  without  due  process  of  law  because  the  cars  are  at  times 
temporarily  absent  from  the  State — it  appearing  that  no  cars  perma- 
nently without  the  State  are  taxed.  New  York  Central  R.  R.  Co.  v. 
Miller,  584. 

See  Congress,  B  3. 

4.  Equal  protection  of  laws — Validity  of  Texas  liquor  tax  law;  effect  of  dis- 

tinction as  to  wines  produced  from  home  grown  grapes. 
The  provisions  in  the  liquor  tax  law  of  1895  of  Texas  in  regard  to  the  sale 
of  liquor  to  minors,  and  the  liability  of  the  licensee  on  the  bond  required 
to  be  given  in  regard  thereto,  are  not  unconstitutional  under  the  equal 
protection  clause  of  the  Fourteenth  Amendment  because,  by  the  terms 
of  the  statute,  they  do  not  apply  to  wines  produced  from  grapes  grown 
in  the  State  while  in  the  hands  of  the  producers  or  manufacturers 
thereof,  it  not  appearing  that  there  are  any  dbtinct  classes  of  liquor 
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dealers,  one  selling  their  own  domestic  wines,  and  another  selling  all 
intoxicants  except  domestic  wines.  {ConncUy  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540,  distinguished.)     Cox  v.  Texas,  446. 

LegieUdive  power.    See  Conoress,  B  2. 
Personal  rights.    See  CRiHiNAii  Law,  4,  5. 

5.  States;  prohibUion  against  prejudice  by  Congress  of  daim  of  particuhr 

suae. 

As  the  act  admitting  Mississippi  was  passed  five  years  after  the  act  ad- 
mitting Louisiana  Congress  could  not  take  away  any  portion  of  Louisi- 
ana,/and  give  it  to  Mississippi.  Section  3,  Art.  IV  of  the  Constitution 
do6i(  not  permit  the  claims  of  any  particular  State  to  be  prejudiced 
by  the  exercise  of  the  power  of  Congress  therein  conferred.  Louisiana 
V.  Mississippi,  1. 

Suils  against  States,    See  Action,  2. 

See  States. 

CONSTRUCTION. 

A.  Of  Qrantb  of  Franchises.    See  Constitutional  Law,  2. 

B.  Of  Statutes.    See  Statutes,  A. 

CONTRACTS. 

1.  Consideration;  effect  of,  when  contrary  to  ptMic  policy. 

Every  part  of  the  consideration  for  a  contract  goes  equally  to  the  whole 
promise,  and  if  any  part  of  it  is  contrary  to  public  policy  the  whole 
promise  falls.     HazeUon  v.  SheckeUs,  71. 

2.  Against  public  policy  where  part  of  consideration  the  procurement  of  legis^ 

lotion. 
A  contract  to  driver  property  at  an  agreed  price  within  the  duration  of  a 
specified  session  of  Congress,  it  being  understood  that  a  part  of  the 
consideration  is  that  the  person  to  whom  the  property  is  to  be  con- 
veyed is  to  endeavor  to  sell  it  to  the  United  States  and  to  procure 
legislation  to  that  end — ^he  not  being  under-«bligation  to  take  and 
pay  for  the  property — is  void  as  against  public  policy  and  specific 
performance  wiU  not  be  enforced.     lb. 

3.  Oovemment;  reformation  on  ground  of    mutual  mistake — Sufficiency  of 

evidence  to  justify  reformation — Jurisdiction  of  Court  of  Claims, 
A  corporation  having  a  contract  with  the  Government  to  imprint  revenue 
stamps  received  notice  as  to  renewal  which,  among  other  things,  stated 
that  no  application  for  such  contracts  would  be  considered  from  per- 
sons not  already  having  one;  the  corporation  applied  for  and  obtained 
a  renewal  and  the  contract  when  ddivered  contained  no  provision  for 
not  giving  contracts  to  persons  not  then  engaged  in  imprinting  stamps; 
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during  its  life  a  similar  contract  was  given  to  such  a  person  and  the 
corporation  sued  in  the  Court  of  Claims  for  reformation  of  its  contract 
on  ground  that  the  omission  was  mutual  mistake  and  also  for  loss  of 
profits  on  business  diverted  to  such  person.  The  Court  of  Claims  took 
jurisdiction  and  awarded  damages.  Held,  by  this  court  in  reversing 
the  judgment  on  the  merits,  while  reformation  of  the  contract  is  not 
an  incident  to  an  action  at  law,  and  can  only  be  granted  in  equity 
under  t  1  of  the  act  of  March  3,  1887,  24  Stat.  505,  the  Court  of  Claims 
has  jurisdiction  to  reform  a  contract,  and  of  the  money  claim  under 
the  contract  as  it  should  have  been  drawn.  On  the  evidence  in  this 
case  there  was  no  mutual  mistake  justifying  the  reformation  of  the 
contract.     United  States  v.  MiUiken  Imprinting  Co.,  168. 

4.  Specific  performance,  where  party  has  conveyed  property  to  one  toho  is 

free  from  equities. 
A  judgment  for  defendant  in  an  action  for  specific  performance  based  on  a 
finding  of  fact,  among  others,  that  defendant  has  conveyed  the  prop- 
erty to  an  innocent  purchaser  for  value  cannot  be  reversed,  as  specific 
performance  is  impossible  where  the  party  to  the  contract  has  con- 
veyed the  property  to  one  who  is  free  from  equities.  HalseU  v.  Ren- 
frow,  287. 

<Sce  Constitutional  Law,  1,  2; 
Criminal  Law,  9; 
Local  Law  (Okla.). 

CONTRACT  LABOR  LAW. 

See  Auens. 

CONVEYANCES. 
See  Local  Law  (Okla.). 

CORPORATIONS. 
Incidents  of  power  to  mortgage  franchises. 

The  power  given  under  the  state  law  to  a  corporation  to  mortgage  its  fran- 
chises and  privileges  necessarily  includes  the  power  to  bring  them  to 
sale  and  make  the  mortgage  effectual,  and  the  purchaser  acquires  title 
thereto  although  the  corporate  right  to  exist  may  not  be  sold,  yicks' 
burg  V.  Waterworks  Co.,  453. 

See  Local  Law  (Biiss.);        States; 
National  Banks;  Taxation,  1. 

COSTS. 

1.  Allowance  of  costs  in  original  actions  between  States. 

This  court  has  power  to  allow  costs  in  original  actions  and  in  any  actions 
between  States,  the  successful  State  may  ask  for  costs  or  not  as  it  sees 
fit,  and  there  is  no  absolute  rule  that  in  boundary  cases  the  costs  are 
divided.    Costs,  therefore,  are  allowed  to  the  defendant  in  this  suit  in 
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^ich  the  plaintiff  alleged  serious  pecuniary  damage,  and  framed  ite 
'    bill  like  the  ordinary  bill  of  a  private  person  to  restrain  a  nuisance. 
Missouri  v.  lUinois^  598. 

2.  Solicitor's  fee  for  witnesses  examined  before  examiner. 

The  solicitor's  fee  of  $2.50  for  each  witness  examined  before  the  examiner 

and  admitt^  in  evidence  was  properly  allowed  as  fees  for  depositions 

under  §  824,  Rev.  Stat.     /&. 

COURTS. 

1.  Poxoer  to  issue  mandatory  injunction. 

Courts  have  no  power  to  issue  a  mandatory  injunction  requiring  a  mu- 
nicipality to  construct  a  sewer,  in  a  particular  manner  irrespective  of 
the  exercise  of  discretion  vested  in  the  municipal  authorities  to  deter- 
mine the  practicability  of  the  sewer,  the  availability  of  taxation  for 
the  purpose,  and  like  matters.     Vick^urg  v.  Waterworks  Co.,  453. 

2.  Discretion  to  permit  wiihdrauxd  of  original  bill  and  tirike  out  testimony. 
As  a  general  rule,  and  so  held  in  this  case,  it  is  discretionary  with,  and 

under  the  control  of,  the  trial  court  to  permit  the  withdrawal  by  an 
intervenor  of  its  original  bill,  and  to  strike  out  testimony  taken  con- 
cerning the  same.    lb. 

3.  Potoer  to  mitigate  penalties  imposed  by  Congress, 

Where  Congress  has  provided  a  specific  penalty  for  failing  to  comply  with 
a  statutory  provision  and  obligation,  it  is  not  within  the  province  of 
courts  of  equity  to  mitigate  the  harshness  of  the  penalty  or  forfeiture  or 
to  grant  relief  running  directly  counter  to  the  statutory  requirements. 
United  States  v.  Dieckerhoff,  302. 

4.  Interference  uriih  administration  of  Land  Department. 

It  is  not  the  province  of  the  courts  to  interfere  with  the  administration 
of  the  Land  Department,  and  until  the  land  is  patented  inquiry  as  to 
equitable  rights  comes  within  the  cognizance  of  the  Department  and 
the  courts  will  not  anticipate  its  action.     Oregon  v.  Hitchcock,  60. 

5.  Effect  of  absence  of  formal  order  of  court  to  prevail  over  its  essential  action. 
The  absence  of  a  formal  order  by  the  court  need  not  necessarily  prevail 

over  its  essential  action.  Where  appellant's  only  assignment  of  error 
on  an  appeal  from  the  Supreme  Court  of  a  Territory  is  that  the  court 
had  not  acquired  jurisdiction  of  the  property  in  that  suit  because  it 
was  in  its  custody  in  another  suit  in  which  a  receiver  had  been  ap- 
pointed, and  the  receivership  had  not  been  extended  or  the  actions 
consolidated,  but  the  record  deariy  shows  that  the  District  Court 
considered  the  cases  as  consolidated,  and  empowered  the  receiver 
appointed  in  the  first  suit  to  sell  the  property  and  apply  the  proceeds 
as  directed  in  the  second  suit,  and  that  such  decree  was  afl&rmed  by 
the  Supreme  Court  of  the  Territory  and  by  this  court,  the  assignments 
are  without  foundation  and  the  decree  will  be  affirmed.  Oila  Bend 
Co.  V.  Water  Co.,  270. 
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6.  Supreme  Court  of  District  of  Columbia  as  a  court  of  the  United  States. 
Without  deciding  whether  the  Supreme  Ck)urt  of  the  District  of  Ck)lumbia 

is  or  is  not  an  inferior  court  of  the  United  States  within  the  meaning 
of  {  1  of  Art.  Ill  of  the  Constitution  of  the  United  States,  it  is  a  pourt 
of  the  United  States  within  the  meaning  of  §  714 »  Rev.  Stat.,  the  pro- 
visions whereof  apply  to  judges  of  that,  and  of  any  other,  court  of  the 
United  States  holding  office  by  life  tenure.  In  so  deciding  the  court 
follows  the  evidently  correct  construction  given  to  the  statute  by  the 
legislative  and  executive  departments  of  the  Government  since  the 
original  enactment  of  the  statute.    James  v.  United  States  y  401. 

7.  Salary  of  justice  of  Supreme  Court  of  District  of  Columbia  during  retire^ 

ment, 
A  justice  of  the  Supreme  Court  of  the  District  of  Columbia,  retiring  during 
the  year  ending  June  30,  1893,  is  entitled  to  receive  during  his  retire- 
ment five  thousand  dollars  per  annum  that  being  the  salary  of  the  office 
as  fixed  by  the  appropriation  act  for  the  previous  year,  and  the  appro- 
priation act  for  the  year  ending  June  30,  1893,  while  only  appropriating 
a  lump  sum  for  all  the  justices  of  the  court  amounting  to  four  thousand 
dollars  each  will  not  be  construed  as  reducing  the  salary  to  that  amount 
in  view  of  the  subsequent  deficiency  appropriation  act  appropriating  an 
amount  sufficient  to  make  the  salaries  for  that  year  five  thousand 
dollars.     Ih. 

8.  Power  of  Congress  to  retroactively  fix  salary  of  justices. 

Congress  has  power  wholly  irrespective  of  prior  legislation  retroactively 
to  fix  the  salary  payable  to  a  justice  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  and  as  the  effect  of  the  act  of  1895  was  a  determina- 
tion of  Congress  that  the  salary  of  the  justices  of  that  court  for  the 
year  ending  June  30,  1893,  was  five  thousand  doUais  this  court  cannot 
disregard  the  retroactive  effect  of  the  statute,  lb. 
See  Action;  Costs,  1; 

Admiralty;  Criminal  Law,  1; 

AuENs;  Indians; 

Bankruptcy;  Jurisdiction; 

Congress,  B  4;        Local  Law  (Porto  Rico); 
Contracts,  3;  Practice  and  Procedure; 

Statutes,  A  2. 

COURT  OF  CLAIMS. 
jSee  Admiralty,  1; 
Contracts,  3; 
Indians. 

COURT  AND  JURY. 
See  Nbolioence. 

CRIME. 
See  Statutes,  A  2. 
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CRIMINAL  LAW. 

1.  Challenges;  right  of  Government  to. 

The  passage  of  the  act  of  July  20, 1840,  5  Stat.  394,  and  of  {  800,  Rev.  Stat., 
granting  peremptory  challenges  to  the  Government  in  criminal  cases, 
has  not  taken  away  the  right  to  conditional  or  qualified  challenges  ^en 
permitted  in  the  State,  and  where  it  has  been  adopted  by  the  Federal 
court  as  a  rule  or  by  special  order.  The  exercise  of  the  right  is  under 
supervision  of  the  court  which  should  not  permit  it  to  be  used  unreason- 
aUy  or  so  as  to  prejudice  defendant.  It  is  not  an  unreasonable  exercise 
of  the  priviege  where,  notwithstanding  its  exercise,  neither  the  Govern- 
ment nor  the  defendant  exhausted  all  of  their  peremptory  challenges. 
Sawyer  v.  United  States,  150. 

2.  Trial;  remarks  by  counsel;  cure  of  impropriety. 

While  a  remark  by  the  District  Attorney  in  summing  up  that  "a  man 
under  such  circumstances  who  could  drink  a  cup  of  coffee  ought  to  be 
hung  on  general  principles,"  is  improper,  if,  on  protest  of  defendant's 
counsel,  the  court  stops  the  District  Attorney,  who  apologizes  and 
withdraws  the  remark,  an  exception  by  defendant  is  frivolous  and 
the  court  is  not  open  to  censure  for  so  describing  it.    lb. 

3.  Trial;  statement  by  court  constituting  error. 

There  is  no  reversible  error  in  the  court  stating  in  a  trial  for  murder  of 
several  persons  that  defendant  was  not  chaiged  with  the  murder  of  a 
person  whose  name  is  stated  in  the  bill  as  having  been  murdered,  the 
court  also  saying  that  if  he  was  so  chaiged  there  was  no  evidence  to 
support  the  charge.    lb. 

4.  Waiver  by  accused  of  privilege  of  silence. 

Where  defendant  takes  the  stand  in  his  own  behalf  he  waives  his  constitu- 
tional privilege  of  silence  and  the  prosecution  has  the  right  to  cross- 
examine  him  upon  his  evidence  in  chief  with  the  same  latitude  as  though 
he  were  an  ordinary  witness  as  to  circumstances  connecting  him  with 
the  crime,  and  even  if,  as  claimed  in  this  case,  the  subject  matter  of 
the  cross-examination  has  no  tendency  to  connect  the  witness  with 
the  crime  if  it  is  plain  that  there  is  no  injury  the  exception  is  not  avail- 
able,   lb. 

5.  Indictment;  sufficiency  to  acquaint  accused  with  nature  and  cause  of  ac" 

cusation. 
Where  the  indictment  clearly  discloses  all  the  elements  essential  to  the 
commission  of  the  offense  chaiged,  and  the  averments  are  sufficient  in 
the  event  of  acquittal,  to  plead  the  judgment  in  lieu  of  a  second  prosecu- 
tion for  the  same  offense,  the  defendant  is  informed  of  the  nature  and 
cause  of  the  accusation  against  him  within  the  meaning  of  the  Constitu- 
tion and  according  to  the  rules  of  (heading; — and  in  this  case  the  evi- 
dence was  sufficient  to  justify  the  case  being  sent  to  the  jury  and  the 
court  below  did  not  err  in  refusing  to  direct  an  acquittal,  nor  was 
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there  any  error  in  the  court's  chai^ge  to  the  jury.    Bvrian  v.  United 
StaU8,M4. 

6.  Interest  of  United  States  under  {  1782,  Rev,  Sktt, 

The  United  States  is  interested,  either  directly  or  indirectly  within  the 
meaning  of  {  1782,  Rev.  Stat.,  in  protecting  its  mails  and  postal  facili- 
ties from  improper  and  illegal  use  and  in  enforcing  statutes  regulating 
such  use.    lb. 

7.  Pleading — When  plea  of  autrefois  acquit  maintainable, 

A  plea  of  autrefois  acquit  must  be  upon  a  prosecution  for  the  same  identical 
offense,  and  where  defendant  on  a  former  trial  was  acquitted  of  having 
received  compensation  forbidden  by  {  1782,  Rev.  Stat.,  from  an  indi- 
vidual described  as  an  officer  of  a  certain  corporation,  and  at  the  same 
time  was  found  guilty  of  having  received  such  compensation  from  the 
company,  he  cannot  (dead  the  former  acquittal  as  a  bar  to  a  further 
prosecution  of  the  charge  that  he  had  received  such  compensation  from 
the  company.    lb, 

8.  Sentence;  effect  of,  under  {  1782,  Rev,  Stat.y  to  vacate  seat  of  Senator  con- 

victed. 
Including  in  the  sentence  of  a  Senator  convicted  of  an  offense  under  {  1782, 
Rev.  Stat.,  that  he  is  rendered  forever  thereafter  incapable  of  holding 
any  office  of  trust  or  emolument  of  office  under  the  Government  of 
the  United  States  is  simply  a  recital  of  the  effect  of  the  conviction, 
and  the  conviction  does  not  operate  ipso  facto  to  vacate  his  seat  or 
compel  the  Senate  to  expel  him  or  to  regard  him  as  expelled.    lb, 

9.  Separate  offenses  under  {  1782,  Rev.  Stat. 

Under  {  1782,  Rev.  Stat.,  an  agreement  to  receive  compensation,  whether 
received  or  not  for  the  prohibited  services,  is  made  one  offense,  and  the 
receiving  of  compensation,  whether  in  pursuance  of  a  previous  agree- 
ment or  not,  is  made  a  separate  and  distinct  offense.    lb. 

10.  Review — Jurisdiction  of  this  court  in  habeas  corpus. 

Where  petitioner's  term  of  imprisonment  has  expired,  but  he  is  still  con- 
fined until  a  fine  of  $100  and  costs  has  been  paid,  and  there  is  nothing 
in  the  record  to  show  whether  it  has  been  collected  on  execution  as 
authorized  by  the  sentence,  but  if  not  collected  or  collectible  the  peti- 
tioner can  shortly  be  dischaiged  on  taking  the  poor  debtor's  oath,  the 
case  is  practically  a  moot  one,  upon  which  the  time  of  this  court  should 
not  be  spent.  Conceding  the  full  jurisdiction  of  this  court  in  habeas 
corpus,  and  although  the  writ  has  been  granted,  in  view  of  the  special 
circumstances  therein  involved,  in  a  case  similar  in  some  respects  to 
the  one  at  bar,  it  is  a  question  in  every  case  whether  the  exercise  of 
that  jurisdiction  is  appropriate.  The  ordinary  procedure  for  correction 
of  errors  in  criminal  cases  by  writ  of  error  should  be  pursued  unless 
special  circumstances  call  for  a  departure  therefrom;  and  so  held  in 
regard  to  a  petition  for  habeas  corpus  of  one  convicted  in  a  District 
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Court  of  the  United  States  for  selling  liquor  to  Indians  in  Indian  country 
who  could  and  should  have  proceeded  by  writ  of  error  from  the  Circuit 
Court  of  Appeals.    In  re  Lincoln,  178. 
iSee  Congress,  B  1; 

Jurisdiction,  B  2;  E. 

CROSa-EXAMINATION. 
See  Criminal  Law,  4. 

CUBA. 
jSee  Customs  Duties,  1; 
Treaties. 

CUSTOM  AND  USAGE. 
See  Boundaries,  2. 

CiTSTOMS  DUTIES. 

1.  Imparts  from  Cuba;  accrual  of  right  to  reduction  of  duties. 

Under  the  treaty  between  the  United  States  and  Cuba  of  December  11, 
1002,  and  the  act  of  Congress  of  December  17,  1903,  imports  from  Cuba 
were  not  entitled  to  reduction  of  duties  imposed  by  the  tariff  act  of 
July  24,  1897,  until  December  27,  1903,  the  date  proclaimed  by  the 
President  of  the  United  States  and  the  President  of  Cuba  for  the  com- 
mencement of  the  operation  of  the  treaty.  United  States  v.  American 
Sugar  Co.,  563. 

2.  Rate  of  duty  on  goods  in  bonded  warehouse  unthdrawn  for  consumption. 
Under  {  20  of  the  Customs  Administrative  Act  as  amended  December  15, 

1902,  32  Stat.  753,  merchandise  in  bonded  warehouse  on  which  duties 
are  paid  and  permits  for  delivery  issued  to  the  storekeeper  is  thereupon 
withdrawn  from  consumption  and  subject  to  rate  of  duty  in  force  at  that 
time;  this  is  not  affected  by  the  fact  that  the  merchandise  may  remain 
in  the  warehouse  after  such  permit  b  issued  and  if  directly  exported 
the  owner  will  under  }  2977,  Rev.  Stat.,  be  entitled  to  drawbacks. 
Under  }  20  of  the  Customs  Administrative  Act  merchandise  in  bonded 
warehouse  is  subject  to  the  rate  of  duty  in  force  at  the  time  of  with- 
drawal for  consumption  and  not  to  the  rate  in  force  at  time  of  liquida- 
tion. Cuban  sugar  in  bonded  warehouse  on  which  duty  was  paid  and 
for  which  withdrawal  permits  were  issued  and  delivered  to  the  store- 
keeper prior  to  December  27,  1903,  but  which  remained  in  the  ware- 
house after  that  date  were,  subject  to  full  duty,  and  not  entitled  to 
the  20%  reduction  under  the  act  of  December  17,  1903,  and  the  treaty 
with  Cuba.  Franklin  Sugar  Co.  v.  United  States,  680. 
See  Admiralty,  2; 

Bonds; 

Philippine  Islands. 
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DAMAGES. 
See  Carriers;  Local  Law  (Porto  Rico); 

Contracts;        Nbglioence. 

DEFENSES. 
See  National  Banks,  4. 

DEPORTATION. 

See  Aliens. 

DISTRICT  OF  COLUMBIA. 
5ec  Appropriations  or  Public  Money; 
Congress,  B  3; 
Courts,  6. 

DIVERSE  CITIZENSHIP. 
See  JuRisDicnoN. 

DRAWBACKS. 
See  Customs  Duties,  2. 

DUTIES. 
See  Admiralty; 

Customs  Duties; 
Philippine  Islands. 

EQUAL   PROTECTION   OF   LAWS. 
See  Constitutional  Law,  4. 

EQUITY. 
Anticipatian  and  prevention  of  threatened  injury. 

It  is  a  valuable  feature  of  equity  jurisdiction  to  anticipate  and  prevent 
threatened  injury,  and  in  this  case  an  injunction  was  properly  issued  to 
restrain  a  municipality  from  erecting  its  own  water  system  during  the 
continuance  of  an  exclusive  franchise  owned  by  complainant.  Vicks^ 
burg  V.  Waterworks  Co.y  453. 

iSee  Admiralty,  3; 
Contracts,  3,  4; 
Jurisdiction,  C  3. 

ESTATES  OF  DECEDENTS. 
See  Testamentary  Law. 

ESTOPPEL. 
See  National  Banks,  2. 
VOL.  ecu— 41 
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EVIDENCE. 
See  CotTRTB,  2; 

Criminal  Law.  5; 
National  Banks,  3,  4. 

EXECUTIVE  ORDER. 
See  PUII.1PPINE  Islands. 

EXECUTIVE  POWER 
See  Aliens. 

FACTS. 
See  Practice  and  Procedure,  1,  2. 

FEES. 
See  Costs,  2. 

FELLOW  SERVANT. 
See  Master  and  Servant,  3. 

FOREIGN  CORPORATIONS. 
See  States. 

FOREIGN  COUNTRIES. 
See  Philippine  Islands. 

FRANCHISES. 
5«6  Constitutional  Law,  2; 
Corporations; 
I-iOCAL  Law  (Miss.). 

FRAUDULENT  CONVEYANCEa 
See  National  Banks,  3. 

GOVERNMENT. 
See  Criminal  Law,  I, 

GOVERNMENT  CONTRACTa 
See  Contracts,  3. 

HABEAS  CORPUS. 
See  Criminal  Law,  10; 

Jurisdiction,  A  2;  B  1. 

IMMUNITY  FROM  SUIT. 
See  Jurisdiction,  A  8. 
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IMPAIRMENT  OF  CONTRACTS. 
See  Constitutional  Law,  2. 

IMPORTS. 
See  Customs  Duties. 

INDIANS. 

1.  Jurisdiction  of  Court  of  Claims  under  Cherokee  Acts  of  1902,  1903. 

Under  sec.  68  of  the  Cherokee  Act  of  July  1,  1902,  32  Stat.  726,  as  con- 
strued by  the  act  of  March  3,  1903,  32  Stat.  996,  and  the  agreement  of 
December  19,  1891,  providing  for  the  sale  of  the  Cherokee  outlet,  the 
Court  of  Claims  had  jurisdiction  of  all  claims  of  the  Cherokee  Indians 
against  the  United  States,  and  the  claims  were  to  be  reopened  and  reex- 
amined de  novOf  and  the  court  and  the  accountants  were  to  go  behind 
statutory  and  treaty  bars  and  receipts  in  full,  and  were  to  consider  any 
alleged  and  declared  amount  of  money  promised  but  withheld  undcn* 
any  treaty  or  law.     United  States  v.  Cherokee  Nationt  101. 

2.  Liability  of  United  States  to  Cherokee  Nation. 

The  United  States,  as  stated  in  the  Slade  &  Bender  account  made  under 
the  agreement  of  December  19,  1891,  and  as  found  by  the  Court  of 
Claims,  is  liable  to  the  Cherokee  Nation  for  $1,111,284.70,  the  amount 
paid  for  the  removal  of  the  Eastern  Cherokee  Indians  to  the  Indian 
Territory,  improperly  chaiged  to  the  treaty  fund.    76. 

3.  AUouxmce  of  interest  on  treaty  fund  as  to  Cherokee  Indians  under  award 

of  Senate  as  arbitrator. 
The  question  whether  interest  should  be  allowed  on  this  fund  having  been 
submitted,  under  the  Eleventh  Article  of  the  Cherokee  Treaty  of 
1846,  to  the  Senate  of  the  United  States,  and  that  body  having  by 
resolution  found  that  interest  should  be  allowed  at  five  per  cent  from 
June  12,  1838,  nntil  paid,  the  amount  of  interest  was  one  of  the  sub- 
jects of  difference  referred  to  the  Court  of  Claims  under  the  act  of 
July  1,  1902,  and  that  court  had  jurisdiction  to  allow  interest,  and 
correctly  awarded  it  at  the  rate,  and  from  the  time  specified,  in  the 
Senate  resolution.    lb. 

4.  Meaning  of  Cherokee  " Tribe* ^  as  distinguished  from  ** Nation." 

The  term,  Cherokee  Tribe  or  any  band  thereof,  as  used  in  the  act  of  July  1, 
1902,  means  the  Cherokee  people  as  a  people,  and  not  the  Cherokee 
Nation  as  a  body  politic,  and  the  Court  of  Claims  correctly  decided 
that  the  amount  awarded  to  the  Cherokee  Nation  be  paid  to  the  Secre- 
tary of  the  Interior  to  be  by  him  received  and  distributed  to  the  per- 
sons entitled  thereto,  but  such  distribution  shoidd  be  made  as  to  the 
Eastern  Cherokeee  as  individuals  whether  East  or  West  of  the  Mississ- 
ippi, parties  to  the  treaties  of  1835,  1836  and  1846,  exclusive  of  the 
Old  Settlers.     lb. 
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6.  Cherokeea — Right  of  partictpatian  in  award. 

The  Eastern  and  Emigrant  CherokeeB  are  not  entitled  to  their  demand 
of  one-fourth  of  the  entire  sum  awarded,  but  only  to  per  capita  pay- 
ment with  the  Eastern  Cherokees.     lb. 
See  Action,  1; 

Jurisdiction,  A  8. 

INDICTMENT. 
See  Criminal  Law,  5. 

INFANTS. 
See  Negugence. 

INJUNCTION. 
See  Action,  1;        Equity; 

CouitTti,  1;        Interstate  Commerce,  3; 

JURISDICI'ION,  A  S. 

IN  PARI  MATERIA. 
See  Statutes,  A  1. 

INSOLVENCY. 
See  National  Banks,  3,  4. 

INTEREST. 
See  Indians,  3; 

Jurisdiction,  A  1. 

INTERNATIONAL  LAW. 
See  Boundaries,  3. 

INTERSTATE  COMMERCE. 

1.  Undelivered  care;  ^atiis  of^  under  commerce  clause  of  ConttituHon, 

The  interstate  transportation  of  cars  from  another  State  which  have  not 
been  delivered  to  the  consignee,  but  remain  on  the  track  of  the  railway 
company  in  the  condition  in  which  they  were  originally  brought  into 
the  State,  is  not  completed  and  they  are  still  within  the  protection  of 
the  commerce  clause  of  the  Constitution.  McNeill  v.  Southern  Railr 
uxiy  Co.f  543. 

2.  Burdens  on — Power  of  State  cis  to  regulation  of  place^  time  and  manner 

of  delivery  of  goods  moving  in  channels  of  interstate  commerce. 
While  a  State  in  the  exercise  of  its  police  power  may  confer  power  on  an 
administrative  agency  to  make  reasonable  regulations  as  to  the  place, 
time  and  manner  of  delivery  of  merchandise  moving  in  channels  of 
interstate  commerce,  any  regulation  which  directly  burdens  inter- 
state commerce  is  a  regulation  thereof  and  repugnant  to  the  Federal 
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Constitution,  and  so  held  that  an  order  of  the  North  Carolina  Cor- 
poration Commission  requiring  a  railway  company  to  deliver  cars 
from  another  State  to  the  consignee  on  a  private  siding  beyond  its 
own  right  of  way  was  a  burden  on  interstate  conunerce  and  void. 
Qucere  whether  such  an  order  applicable  solely  to  state  business  would 
be  repugnant  to  the  due  process  clause  of  the  Constitution,    lb. 

3.  Scope  of  injunction  against  state  interference. 

An  injunction  granted  by  the  final  decree  should  not  be  broader  than  the 
necessities  of  the  case  require  and  if  broader  than  that  it  will  be  modi- 
fied, as  in  thb  case,  by  this  court.     Ih. 
See  Carriers. 

INTOXICATING  LIQUORS. 
See  Constitutional  Law,  4. 

JUIX5ES. 
See  Courts,  6,  7,  8. 

JUDGMENTS  AND  DECREES. 
See  Jurisdiction,  B  2. 

JURISDICTION. 
A.  Op  This  Court. 

1.  Amount  in  controversy;  determination  of;  interest  on  judgment  €u  efe- 

ment  of. 
Where  jurisdiction  of  a  writ  of  error  to  review  a  judgment  of  the  District 
Court  of  the  United  States  for  Porto  Rico  depends  on  amount,  the 
judgment  itself  is  the  test  and  it  is  insufficient  if  for  $5,000  and  costs 
although  it  carries  interest.     Ortega  v.  Lara,  339. 

2.  Appeals  from  Circuit  Court  of  Appeals  in  habeas  corpus. 

Final  orders  of  the  Circuit  Court  of  Appeals  may  be  brought  to  this  court, 
of  right,  only  where  the  matter  in  dispute  exceeds  $1 ,000,  and  there  is 
no  appeal  where,  as  in  a  habeas  corpus  proceeding,  no  amount  is  in- 
volved.    Whitney  v.  Dick,  132. 

3.  Sufficiency  of  setting  up  right  under  Constitution. 

The  mere  claim  in  objections  to  confirmation  of  a  rule  in  a  proceeding  in 
the  County  Court  to  confirm  an  assessment  for  paving  a  street  that  the 
act  under  which  the  assessment  was  made  was  unconstitutional  as 
depriving  the  objector  of  due  process  of  law,  never  afterwards  brought 
to  the  attention  of  the  trial  court  or  of  the  Supreme  Court  of  the  State, 
is  not  a  sufficient  compliance  with  }  709,  Rev.  Stat.,  in  setting  up  a 
ri^t  under  the  Constitution  of  the  United  States  to  give  this  court 
jurisdiction  to  review  the  judgment  on  writ  of  error.  Hulberi  v. 
Chicago,  276. 
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4.  Stifficiency  of  raising  of  Federal  qxicMion. 

It  is  too  late  to  rause  the  Federal  question  by  a  statement  in  the  writ  of 
error  and  petition  for  citation  that  coastitMtioiial  rights  and  privi- 
leges were  involved  and  decided  by  the  highest  court  of  the  State 
against  plaintiff  in  error,  even  if  the  Chief  Justice  of  that  court  allowed 
the  writ.    Ih, 


Where  a  national  bank  sued  for  debts  of  a  partnership,  shares  of  which  it 
had  taken  as  security  and  afterwards  acquired  in  payment  of  (he 
debt,  sets  up  at  every  stage  of  the  suit  its  intention  of  relying  on  the 
banking  law  of  the  United  States,  it  cannot  be  required  in  the  first 
instance  to  anticipate  the  specific  and  qualified  form  in  which  the 
immunity  finally  was  denied;  and  if  in  addition  thereto  there  is  a 
certificate  of  the  state  court  to  the  effect  that  it  was  material  to  con- 
sider  the  question  of  the  bank's  power  under  the  banking  law  to  be- 
come liable  for  the  debt  and  that  the  decision  was  against  the  bank, 
this  court  has  power  on  writ  of  error  to  review  the  judgment.  Mer- 
chants* Nat.  Bank  v.  Wehrmann,  295. 

6.  Involution  of  Federal  question  in  action  to  recover  real  estate,  for  purpose 

of  review  on  writ  of  error. 
In  an  action  to  recover  real  estate,  part  of  a  grant  from  a  former  sovereign, 
defenses  based  on  adverse  possession,  estoppel,  construction  of  state 
statutes,  and  the  effect  of  judgments  of  the  state  court  in  other  actions, 
neither  the  validity  nor  the  construction  of  any  treaty  of  the  United 
States  or  the  validity  of  the  grant  being  challenged,  do  not  present 
Federal  questions  which  give  this  court  jurisdiction  to  review  the 
judgment  on  writ  of  error.     O' Conor  v.  Texas,  501. 

7.  Original,     Controversies  between  States. 

The  act  of  Congress  admitting  I^uisiana  having  given  that  State  all  islands 
within  three  leagues  of  her  coast,  and  the  subsequent  act  of  Congress 
admitting  Mississippi  having  purported  to  give  that  State  all  islands 
within  six  leagues  of  her  shore,  and  some  islands  within  nine  miles  of 
the  Louisiana  coast  being  also  within  eighteen  miles  of  the  Mississippi 
shore,  although  the  apparent  inconsistency  is  reconcilable,  the  basis 
of  a  boundary  controversy  involving  to  each  State  pecuniary  values 
of  magnitude,  exists;  and  such  a  controversy  between  the  two  States 
in  their  sovereign  capacity  as  States  and  having  a  boundary  line  sepa- 
rating them  justifies  the  exercise  of  the  original  jurisdiction  of  this 
court.     Louisiana  v.  Mississippi,  1. 

8.  Original.    Of  action  by  State  against  Federal  executive  officers. 

In  the  absence  of  any  act  of  Congress  waiving  immunity  of  the  United 
States  or  consenting  that  it  be  sued  in  respect  to  swamp  lands,  either 
within  or  without  an  Indian  reservation,  or  of  any  act  of  Congress 
assuming  full  responsibility  in  behalf  of  its  wards,  the  Indians,  affect- 
ing their  rights  to  such  lands,  this  court  has  no  jurisdiction  of  an  action 
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brought  by  a  State  against  the  Secretary  of  the  Interior  and  Com- 
missioner of  the  General  Land  Office  to  enjoin  them  from  patenting 
to  Indians  lands  within  that  State,  claimed  by  the  State  under  the 
swamp  land  acts.  The  fact  that  the  action  is  brought  by  a  State 
against  the  Secretary  of  the  Interior,  who  is  a  citizen  of  a  different 
State,  does  not  give  this  Court  jurisdiction  as  the  real  party  in  in- 
terest is  the  United  States.  Oregon  v.  Hitchcock^  60. 
See  Criminal  Law,  10; 

Local  Law  (Porto  Rico,  4). 

B.  Of  Circuit  Court  op  Appeals. 

1.  Power  to  issue  writs  of  habects  corpus. 

The  Circuit  Court  of  Appeals  is  a  court  created  by  statute  and  is  not  en- 
dowed with  any  original  jurisdiction;  and  as  there  is  no  language  in 
the  statute  which  can  be  construed  into  a  grant  of  power  to  issue  a 
writ  of  habeas  corpus,  unless  it  be  one  in  aid  of  a  jurisdiction  already 
existing,  that  court  is  not  authorized  to  issue  original  and  independent 
writs  of  habeas  corpus.     Whitney  v.  Dick^  132. 

2.  To  issue  writs  of  certiorari. 

Although  the  Circuit  Court  of  Appeals  may  possess  the  power,  which  has 
been  exercised  by  this  Court,  to  issue  independent  writs  of  certiorari, 
and  although  it  may  sometimes  be  proper  in  special  cases  to  end  litiga- 
tion by  summary  process,  yet  as  a  rulo  the  ordinary  procedure  for 
attacking  a  judgment  in  a  criminal  case  is  by  writ  of  error,  and,  where 
the  only  question  is  whether  the  Federal  courts  have  jurisdiction  to 
punish  the  crime,  chaiged,  in  this  case  selling  of  liquor  in  the  Indian 
country,  and  there  is  no  necessity  of  prompt  action  to  uphold  National 
authority  the  writ  of  certiorari  should  not  have  been  issued.     lb, 

C.  Of  Circuit  Courts. 

1.  Amount  in  controversy. 

Although  the  dispute  which  was  the  origin  of  the  controversy  involved 
less  than  $2,000,  where  the  controversy  presented  by  the  bill  involves 
the  right  of  enforcement  of  statutory  penalties  against  complainant 
of  over  $2,000,  and  also  its  right  to  carry  on  interstate  business  within 
the  State,  which  is  worth  more  than  $2,000,  the  Circuit  Court  has 
jurisdiction  so  far  as  the  amount  in  controversy  is  concerned.  Mc- 
Neili  V.  Southern  Railway  Co.,  543. 

2.  Nature  of  controversy  where  diversity  of  citizenship  does  not  exist — Raising 

Federal  question. 
Where  diversity  of  citizenship  does  not  exist  a  suit  can  only  be  maintained 
in  the  Circuit  Court  of  the  United  States  on  the  ground  that  it  arises 
under  the  Constitution  or  laws  of  the  United  States,  and  it  does  not 
so  arise  unless  it  really  and  substantially  involves  a  controversy  as 
to  the  effect  or  construction  of  the  Constitution  or  some  law  or  treaty 
of  the  United  States  on  the  determination  whereof  the  result  depends. 
This  must  appear  from  plaintiff's  statement  of  his  own  claim  and  can- 
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not  be  aided  by  allegations  as  to  defenses  which  may  be  inteqxMed. 
In  this  case  held  that  as  a  bill  to  quiet  title  the  jurisdiction  of  the 
Circuit  Court  could  not  be  sustained  by  reason  of  allegations  that 
defendant's  adverse  claims  to  the  surface  and  subterranean  waters 
of  the  Los  Angeles  river  were  based  on  an  erroneous  construction  of 
the  treaty  of  Guadalupe  Hidalgo,  the  act  of  March  3,  1851 ,  and  cer- 
tain state  acts  and  city  ordinances.    Devine  v.  Los  Angeles ^  313. 

3.  Of  suit  to  remove  cloud  on  title. 

Nor  can  such  jurisdiction  be  maintained  of  the  suit  as  one  to  remove  cloud 
on  title,  as  a  bill  in  equity  will  not  lie  to  dispel  mere  verbal  assertions 
of  ownership  or  to  adjudge  state  statutes  and  charters  unconstitutional 
and  void.  If  the  statutes  and  charters  are  unconstitutional  they  are 
void  and  cannot  constitute  a  cloud  on  title.     lb. 

4.  0/  action  by  trustee  in  bankrwptcy  where  bankrupt  might  have  sued.    Im- 

materiality of  citizenshi'p  of  trustee. 
Where  by  reason  of  the  amount  involved  and  the  diverse  citusenship  exist- 
ing the  bankrupt  might  have  sued  the  defendant  in  the  Circuit  Court 
of  the  United  States,  independently  of  the  bankruptcy  proceedings, 
under  }  23  of  the  act  of  1898  that  right  is  preserved  to  the  trustee, 
and  the  citizenship  of  the  latter  is  wholly  inmmterial  to  the  jurisdiction 
of  the  court  in  such  a  case.     Bush  v.  Elliott,  477. 

5.  On  removal  of  action  brought  by  State  in  its  oum  courts  against  an  alien. 
As  subsection  1  of  section  639,  Rev.  Stat.,  was  repealed  by  the  act  of  March  3, 

1875,  18  Stat.  470,  and,  as  the  purpose  of  the  act  of  March  3,  1887, 
24  Stat.  556,  as  corrected  by  the  act  of  August  13,  1888,  25  Stat.  433, 
was  to  limit  the  jurisdiction  of  the  Circuit  Courts,  a  petition  for  re- 
moval of  an  action  brought  by  a  State  in  its  own  courts  against  an 
ahen  was  properly  denied.     0*Conor  v.   TexaSf  501. 

6.  Case  arising  under  Constitution  and  lau)s  of  United  States. 

Where  complainant's  bill  discloses  an  intention  by  the  municipality  to  de- 
prive complainant — a  water  supply  company — of  rights  under  an 
existing  contract  by  subsequent  l^islation,  and  the  city  cannot  show 
any  inherent  want  of  legal  validity  in  the  contract,  or  any  such  dis- 
regard of  its  obligations  by  complainant  as  would  absolve  the  city 
therefrom,  the  case  is  one  arising  under  the  Constitution  of  the  United 
States,  the  Circuit  Court  has  jurisdiction,  and  a  direct  appeal  lies  to 
this  court.     Vick^nirg  v.  Waterworks  Co.,  453. 

D.  Op  District  Court. 

District  Court  of  Porto  Rico;  where  parties  subjects  of  King  of  Spain. 

The  District  Court  of  the  United  States  for  Porto  Rico  has  jurisdiction 
when  the  parties  on  both  sides  are  subjects  of  the  King  of  Spain.  Or- 
tega V.  Lara,  339. 


Digitized  by  CjOOQ IC 


INDEX.  649 

E.  Op  Federal  Courts  Generally. 
Of  offenses  under  section  1782,  Rev.  Stat. 

The  Federal  court  at  the  place  where  the  agreement  was  made  for  com- 
pensation to  perform  services  forbidden  by  }  1782,  Rev.  Stat.,  has 
jurisdiction  to  try  the  offense,  and  even  if  the  agreement  was  nego- 
tiated or  tentatively  accepted  at  another  place,  the  place  of  its  final 
acceptance  and  ratification  is  where  the  agreement  was  made  although 
defendant  may  not  have  been  at  that  place  at  that  time.  Burton  v. 
United  States,  344. 

iSeeAcnoN,  1; 

Practice  and  Procedure. 

F.  Of  Court  op  Claims. 
iSee  Admiralty,  1; 
Contracts,  3; 
Indians,  1,  3. 

G.  Equity. 
See  Equity. 

H.  In  Admirai/ty. 
See  Admiralty. 

JURY. 
See  Criminal  Law,  1. 

JURY  TRIAL. 
See  Local  Law  (Porto  Rico,  2). 

LABOR. 
See  Aliens. 

LAND  DEPARTMENT. 

See  Courts,  4. 

LEGISLATION. 
See  Statutes,  A  3. 

LEGISLATIVE  ACTS. 
See  Local  Law  (Miss.). 

UENS. 
See  Bankruptcy,  1,  2; 
Carriers. 

UQUORS. 
See  Constitutional  Law,  4. 
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LOBBYING. 
See  Contracts,  2. 

LOCAL  LAW. 

lUifwia.  Practice  as  to  aseignment  of  error  and  review.  According  to  the 
practice  of  Illinois  an  error  not  assigned  is  not  open  to  review  in  the 
Supreme  Court  of  the  State,  and  if  assigned  but  not  noticed  or  rdied 
on  in  the  brief  or  argument  of  counsel  it  will  be  regarded  as  waived 
or  abandoned,  and  this  court  will  recognize  that  rule  of  practice. 
Hidhert  v.  Chicago,  275. 

Louisiana.    See  Testamentary  Law,  1. 

Mississippi,  Corporations — Effect  of  legislative  act  to  repeal  exdtusive 
features  of  existing  franchise.  The  laws  of  Mississippi,  as  construed 
by  its  highest  court,  do  not  prevent  a  municipality  from  granting  an 
exclusive  water  supply  franchise  for  a  limited  period  during  which  it 
cannot  erect  and  operate  its  own  water  system;  and  under  the  con- 
stitutional limitation  that  the  legislative  power  to  alter,  amend  and 
repeal  charters  of  corporations  must  be  exercised  so  that  no  injustice 
shall  be  done  to  stockholders,  an  act  of  the  legislature  authorizing  the 
municipality  to  erect  its  own  water  S3rstem  would  not  amount  to  re- 
pealing the  exclusive  features  of  an  existing  legal  franchise.  Vicks- 
burg  V.  Waterworks  Co.,  453. 

New  York.  Franchise  tax  law  (see  Constitutional  Law,  3).  New  York 
Central  R.  R.  Co.  v.  MiUer,  684. 

North  Carolina.     See  Interstate  Conuneroe,  2. 

Oklahoma.  Conveyances  of  real  estate.  Under  the  Oklahoma  statute  in 
regard  to  conveyance  of  real  estate  the  contract  to  be  valid  must  be 
in  writing  and  subscribed  by  the  parties  thereto,  and  this  is  not  met 
by  a  payment  of  a  would-be  purchaser  to  one  claiming  to  be  the  agent  ' 
of  the  owner  but  not  authorized  as  such  under  the  Oklahoma  statute, 
nor  in  this  case  can  such  payment  or  a  deposit  of  the  deed  in  bank 
to  be  taken  up  under  certain  conditions  be  regarded  as  part  perform- 
ance on  the  part  of  the  owner.     HalseU  v.  Renfrow,  287. 

Porto  Rico.  1 .  Practice  and  procedure.  The  policy  of  the  United  States, 
evidenced  in  its  legislation  concerning  the  islands  ceded  by  Spain,  has 
been  to  secure  to  the  people  thereof  a  continuation  of  the  laws  and 
methods  of  practice  and  administration  familiar  to  them,  which  are 
to  be  controlling  until  changed  by  law,  and  it  was  the  intention  of 
Congress  in  sec.  34  of  the  Foraker  act  of  April  12,  1900,  to  require  the 
United  States  District  Court  for  Porto  Rico,  in  exercising  the  juris- 
diction of  a  Circuit  Court  in  analogy  to  the  powers  of  those  courts  in 
the  United  States,  to  adapt  itself,  in  cases  other  than  of  equity  and 
admiralty,  to  the  local  procedure  and  practice  of  Porto  Rico.  And 
so  held  in  regard  to  administering  the  remedy  of  attachment.  Perez 
V.  Fernandez,  80. 

2.  Recovery  of  damages  for  wrongful  attachment.  The  Porto  Rican 
S3rBtem  in  force  when  the  Foraker  act  was  passed,  and  binding  until 
changed  or  amended,  provided  a  statutory  method  for  recovery  of 
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damages  by  reason  of  an  attachment  wrongfully  Issued  and  vacated, 
by  the  assessment  thereof  and  judgment  therefor  in  the  attachment 
suit  itself,  which  method  was  exclusive  and  precluded  the  recovery 
of  such  damages  by  separate  suit  at  common  law;  and  the  District 
Court  of  Porto  Rico  lias  no  jurisdiction  of  such  an  action.  In  such  a 
case  it  could  proceed  in  accordance  with  the  local  law,  as  nothing  in 
the  general  law  of  the  United  States  or  provisions  as  to  jury  trials 
in  civil  causes  in  Circuit  Courts  of  the  United  States  is  inconsistent 
with  the  enforcement  by  the  District  Court  of  the  United  States  or 
Porto  Rico  of  special  statutory  proceedings  in  assessing  damages  in 
attachment  proceedings.     76. 

3.  Force  of  laws  oUaining  at  time  of  transfer  to  United  States.  When- 
ever political  and  legislative  power  over  territory  are  transferred  from 
another  Nation  to  the  United  States,  the  laws  of  the  country  transferred, 
unless  inconsistent  with  provisions  of  the  Constitution  and  laws  of  the 
United  States  applicable  thereto,  continue  in  force  until  abrogated 
or  changed  by  or  under  the  authority  of  the  United  States — and  this 
general  rule  of  law  was  applied  to  Porto  Rico  by  the  Foraker  act  of 
April  12,  1900,  and  that  act  also  provided  how  such  laws  should  be 
altered  or  repealed  by  the  legislature  of  Porto  Rico.  Ortega  v.  Lara, 
339. 

4.  Article  44  of  Code,  relative  to  recovery  in  cases  of  breach  of  promise. 
Article  44  of  the  Code  of  Porto  Rico  limiting  recovery  in  cases  of  breach 
of  promise  to  the  expenses  of  injured  party  incurred  by  reason  of  the 
promised  marriage  was  a  law  of  Porto  Rico  and  not  of  the  United 
States  and  was  subject  to  repeal  by  the  legislature  of  Porto  Rico,  and, 
having  been  so  repealed  prior  to  the  breach  alleged  in  this  case,  a  writ 
of  error  from  this  court  cannot  be  maintained  on  the  ground  that  the 
ruling  of  the  District  Court  that  the  recovery  was  not  limited  to  such 
expenses  was  a  denial  of  a  right  claimed  under  a  law  of  the  United 
States.     lb. 

Texas.     Liquor  tax  law  of  1905  (see  Constitutional  Law,  4). 

MAILS. 
See  Criminal  Law,  6. 

MARITIME  BELT. 
See  Waters. 

MARRIAGE. 
See  Local  Law  (Porto  Rico,  4). 

MASTER  AND  SERVANT. 

1.  Duty  of  master  as  to  safe  places  and  appliances. 

The  duty  of  the  master  to  furnish  safe  places  for  the  employ^  to  work 
in  and  safe  appliances  to  work  with  is  a  continuing  one  to  be  exer- 
cised wherever  circiunstances  require  it.  Santa  Fe  Pacific  R.  R.  Co. 
V.  Holmes,  438. 
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2.  Discharge  of  duty  by  master. 

While  the  duty  of  the  master — in  this  case  a  raiboad  company — may  be, 
and  frequently  is,  dischai^ged  by  one  exercise  it  may  recur  at  any 
moment  in  keeping  trains  in  safe  relation.  A  train  dispatcher  is  not 
relieved,  nor  does  he  relieve  the  company,  by  the  promulgation  of 
an  order;  he  must  at  all  times  know  and  guard  against  possible  changes, 
and,  under  the  circumstances  of  this  case,  hM  that  a  collision  causing 
injuries  to  an  engineer  was  the  result  of  the  dispatcher's  negligence 
in  failing  to  take  into  account  and  do  what  a  prudent  man  would  have 
taken  into  account  and  done.    lb. 

3.  Relation  of  railroad  employes. 

In  this  case  the  dispatcher  was  the  representative  of  the  company  to  pro- 
mulgate orders  for  the  running  of  trains  and  not  a  fellow  servant  of 
the  engineer.    lb. 

MEASURE  OF  DAMAGES. 
See  Nbouobnce. 

MINORS. 
See  Testamentary  Law,  1. 

MISTAKE. 
See  Contract,  3. 

MORTGAGE. 
See  Corporations. 

MUNICIPAL  CORPORATIONS. 
See  Constitutional  Law,  2;        Equity; 

Courts,  1;  Local  Law   (Miss.). 

NATIONAL  BANKS. 

1.  Powers  ofy  as  to  security — Ownership  of  shares  in  partnership  formed  for 

speculative  purposes. 
While  a  national  bank  may  take  by  way  of  security  property  in  which  it 
is  not  authorized  to  invest,  and  may  become  the  owner  thereof  by 
foreclosure  in  satisfaction  of  the  debt;  but,  without  deciding  Aether 
it  could  take  shares  in  a  partnership  formed  for  purely  speculative 
purposes  as  security,  it  cannot,  even  in  satisfaction  of  a  debt  so  secured 
become  the  absolute  owner  of  such  shares.  It  would  be  vUra  vires 
and  as  it  cannot  take  the  shares  it  is  not,  and  cannot  be  hdd,  liable 
for  any  of  the  debts  of  the  firm.  Merchants*  Nat.  Bank  v.  Wehrmann^ 
296. 

2.  Estoppel  to  deny  liability. 

A  national  bank  which  has  taken  such  shares  in  satisfaction  of  a  debt  is 
not  estopped  either  from  denying  that  it  was  a  partner  or  that  it  is 
liable  for  the  debts  of  the  firm.     lb. 
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3.  Sharrholders^  lidbility — Frauditlent  transfers  of  stock. 

An  officer  of  a  national  bank  owning  stock  therein  knowing  that  it  was 
insolvent,  although  it  did  not  actually  fail  for  two  years  after  the  first 
transfer,  transferred  stock  at  various  times  to  one  who  merely  acted 
as  his  agent,  and  who  absolutely  transferred  a  part  thereof  to  various 
people  of  doubtful  financial  responsibility^  all  transfers  being  forth- 
with made  on  the  books  of  the  bank;  after  the  failure  an  assessment 
was  levied  by  the  comptroller  and  the  receiver  sued  the  original  owner 
for  the  assessment  on  all  of  the  shares  originally  owned  by  him.  Held, 
that  the  gist  of  the  shareholders'  liability  is  the  fraud  implied  in  selling 
with  notice  of  insolvency  and  with  intent  to  evade  the  double  liability 
imposed  by  §  5139,  Rev.  Stat.  The  fact  that  the  sale  is  made  to  an 
insolvent  buyer  is  additional  evidence  of  fraudulent  intent  but  not 
sufficient  to  constitute  fraud  unless  as  in  this  case  with  notice  of  the 
bank's  insolvency.     McDonald  v.  Dewey,  510. 

4.  Shareholders;  defenses  to  claim  of  double  liability  where  stock  transferred 

with  notice  of  bank's  insolvency. 
While  a  shareholder  selling  with  notice  of  the  bank's  insolvency  may  de- 
fend against  a  claim  of  double  liability  by  showing  that  the  vendee  is 
solvent,  and  the  creditors  therefore  are  not  affected  by  the  sale,  the 
burden  of  proof  is  on  him  to  show  such  solvency,  and  that  burden  is 
not  sustained  when,  as  in  this  case,  it  does  not  satisfactorily  appear 
that  a  decree  for  the  amoimt  of  the  assessment  could  have  been  col- 
lected by  ordinary  process  of  law.     lb. 

5.  Shareholders*  liability  on  transfer  of  stock — Transfer  to  agent,  and  absolute 

transfer  wilh  notice  to  irresponsible  party. 
A  shareholder  who  has  transferred  his  stock  to  a  mere  agent  is  liable  for  the 
full  amount  of  the  assessment  on  the  stock  so  transferred  standing  in 
the  agent's  name  at  the  time  of  the  failure;  but  when  he  has  absolutely 
transferred  stock  prior  to  the  failure  with  knowledge  of  the  bank's 
insolvency  to  persons  financially  unable  to  respond  to  the  assessment 
and  those  transfers  have  been  made  on  the  books  of  the  bank,  he  is 
liable  only  for  such  amount  of  the  assessment  as  may  be  necessary 
to  satisfy  creditors  at  the  time  of  the  transfer.  lb. 
See  Jurisdiction,  A  5. 

NEGLIGENCE. 

Negligence  as  question  of  law,  or  of  fact  to  be  submitted  to  jury — Sufficiency 
of  general  exception  to  charge  covering  a  number  of  elements — Measure 
of  damages  for  injury  to  person  of  intelligent  being. 

The  motorman  of  a  trolley  car,  which  was  rapidly  approaching  a  place 
where  a  small  boy  was  trying  to  assist  his  smaller  brother  to  extricate 
his  foot  from  the  track,  made  no  effort  to  stop  the  car  when  be  first 
saw  the  boys,  supposing,  as  he  testified,  that  they  were  playing  on  the 
track,  as  many  boys  did,  until  the  last  moment  and  that  they  would, 
as  usual,  get  off  the  track  in  time;  when  the  car  was  within  a  few  yards 
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of  the  boys  he  saw  and  realized  their  situation,  and  did  what  he  could 
to  stop  the  car,  but  did  not  succeed  in  doing  so,  and  one  of  the  boys 
was  so  injured  that  one  of  his  legs  had  to  be  amputated.  In  the  trial 
court  the  jury  found  the  defendant  company  guilty,  on  a  special  ver- 
dict, of  negligence  in  the  improper  construction  of  the  crossing  and  also 
in  the  management  of  the  car,  and  it  was  consented  that  the  Jury  find 
that  the  motorman  did  all  in  his  power  to  stop  the  car  when  he  saw 
that  the  boy's  foot  was  caught.  In  affirming  the  judgment  entered 
on  the  verdict  and  passing  on  questions  of  sufficiency  of  evidence  to 
submit  questions  to  jury,  //cW,  on  that: 

(a)  Negligence  only  becomes  a  question  of  law  to  be  taken  from  the  jury 
when  the  fact«  are  such  that  fair-minded  men  can  only  draw  from  them 
the  inference  that  there  was  no  n^ligence;  and  if,  from  the  fact«  ad- 
mitted or  conflicting  testimony,  such  men  may  honestly  draw  differ- 
ent conclusions  as  to  the  negligence  chaiged,  the  question  is  not  one 
of  law  but  of  fact,  to  be  settled  by  the  jury  under  proper  instructions; 
and  in  this  case  it  was  properly  left  to  the  jury  to  determine  whether 
the  motorman  was  guilty  of  negligence  in  not  getting  his  car  under 
control  so  that  in  event  of  probaUe  injury  he  could  quickly  and  promptly 
stop  it. 

(b)  The  court  properly  left  it  to  the  jury  to  determine  whether  the  motor- 

man  exercised  reasonable  care  to  avoid  injury  to  the  boys  which  the 
circumstances  required,  taking  into  consideration  that  they  were 
children  and  that  older  people  are  chaigeable  with  the  duty  of  care 
and  caution  towards  them. 

(c)  An  exception  of  general  character  to  a  chaige  covering  a  number  of 

elements  of  damages  will  not  cover  specific  objections  w^hich  in  faimees 
to  the  court  should  be  called  to  its  attention  in  order  that  it  may  if 
necessary  correct  or  modify  its  instructions. 

(d)  It  was  not  error  for  the  trial  court  in  the  case  of  a  boy  who  has  lost  a 
leg  to  chaige  that  the  jury  can  consider  mental  suffering  past  and 
future  found  to  be  the  necessary  consequence  of  the  loss  of  his  leg. 
The  action  being  one  for  injury  to  the  person  of  an  intelligent  being 
if  the  injury  produced  mental  as  well  as  bodily  anguish  it  is  impossible 
to  exclude  the  former  in  estimating  the  extent  of  the  injury. 

(e)  Where  the  court  instructs  that  the  sum  claimed  should  not  be  taken 

as  a  criterion  but  that  it  is  a  limit  beyond  which  the  jury  cannot  go 
there  is  no  error.     McpermoU  v.  Severe,  600. 
See  Master  and  Servant,  2. 

NOTICE. 
See  National  Banks,  3. 

OFFENSES. 

See  Criminal  Law,  7, 9; 

Jurisdiction,  E. 

PAYMENT. 

See  Local  Law  (Okla.). 
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PENALTIES  AND  FORFEITURES. 
See  Bonds; 

CJOURTS,  3. 

PHILIPPINE  ISLANDS. 

Effect  of  Executive  order  of  July  12,  1898,  and  scope  of  act  of  1902  ratifying 
same, 

Lincoln  v.  United  States,  197  V.  S.  419,  reaffirmed,  after  rehearing,  to  the 
effect  that  the  Executive  order  of  July  12,  1898,  directing  that  upon 
the  occupation  of  ports  and  places  in  the  Philippine  Islands  by  the 
forees  of  the  United  States  duties  should  be  levied  and  collected  as  a 
military  contribution,  was  a  regulation  for  and  during  the  war  with 
Spain,  referred  to  as  definitely  as  though  it  had  been  named,  and  the 
right  to  levy  duties  thereunder  on  goods  brought  from  the  United  States 
ceased  on  the  exchange  of  ratifications  of  the  treaty  of  peace;  that  after 
title  to  the  Philippine  Islands  passed  by  the  exchange  of  ratifications 
on  April  11,  1899,  there  was  nothing  in  the  Philippine  Insurrection  of 
sufficient  gravity  to  give  to  those  islands  the  character  of  foreign  coun- 
tries within  the  meaning  of  a  tariff  act;  that  the  ratification  of  Executive 
action,  and  of  authorities  under  the  Executive  order  of  July  12,  1898, 
contained  in  the  act  of  July  1 ,  1902,  32  Stat.  691 ,  was  confined  to  actions 
taken  in  accordance  with  its  provisions;  and  that  the  exaction  of  duties 
on  goods  brought  from  the  United  States  after  April  11,  1889,  was  not 
in  accordance  with  those  provisions  and  was  not  ratified.  Lincoln  v. 
United  States,  484. 

PLEADING. 
jSec  Courts,  2; 

Criminal  Law,  5,  7; 
Jurisdiction,  C  2. 

POLICE  POWER. 
See  Interstate  Commerce,  2. 

PORTO  RICO. 

See  Jurisdiction,  D; 

Local  Law. 

POWERS  OF  CONGRESS. 
See  Bankruptcy,  2; 

Congress,  B; 

Constitutional  Law,  5. 

PRACTICE  AND  PROCEDURE. 

1.  Conclusiveness  of  findings  of  fact  concurred  in  by  Unoer  courts. 

Although  the  auditor  and  both  courts  below  found  that  plaintiff  in  error's 
testator  had  been  guilty  of  fraud  and  that  his  estate  was  liable,  and 
imder  the  general  rule  this  court  will  not  disregard  a  particular  state 
of  facts  found  by  both  courts  below,  still  it  can  and  will  do  so,  when 
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it  is  constrained  to  the  conclusion  that  the  premise  upon  which  those 
courts  acted  is  without  any  support  in  the  evidence  and  rests  upon  a 
mere  mistaken  assumption;  and  so  held  in  this  case  where  the  finding 
of  fraud  rested  on  the  uncorroborated  testimony  of  an  interested  wit- 
ness who  had  been  so  discredited  by  uncontroverted  evidence  in  regard 
to  his  own  acts  of  omission  and  commission  as  to  raider  it  impossible 
to  accept  his  testimony  as  establishing  the  idl^ed  fraud  of  the  de- 
ceased.    Darlington  v.   Turner,  195. 

2.  Following  territorial  court's  findings  of  fati. 

Where  the  court  of  first  instance  in  a  Territory  sees  the  witnesses  the  full 
court  deals  with  its  findings  as  it  would  with  the  verdict  of  a  jury,  and 
does  not  go  beyond  questions  of  admissibility  of  evidence,  and  whether 
there  was  any  evidence  to  sustain  the  conclusion  reached,  and  this 
court  goes  no  further  unless  in  an  unusual  case.  Halsell  v.  Renfrow, 
287. 

3.  Following  state  court's  construction  of  state  statutes. 

If  the  state  statute  as  construed  by  its  highest  court  is  valid  under  the 
Federal  Constitution  this  court  is  bound  by  that  construction.  New 
York  Central  R.  R,  Co.  v.  MiUer,  584. 

4.  Raising  question  of  want  of  jurisdiction  of  court  below. 

Where  the  jurisdiction  of  the  court  from  which  the  record  comes  fails,  the 
objection  can  be  raised  in  this  court,  if  not  by  the  parties,  then  by 
the  court  itself.     Perez  v.  Fernandez y  80. 

5.  Rehearing  after  dismissal. 

A  writ  of  error  having  been  dismissed,  after  full  argument,  as  being  a  moot 
case,  on  mistaken  assumption  of  fact  justified  by  the  record,  and  the 
petitions  for  rehearing  showing  facts  on  which  substantial  relief  can  be 
granted  the  application  for  rehearing  is  allowed  and  the  case  decided 
on  the  merits  on  the  arguments  already  made.  Security  Mut,  Life 
Ins.  Co.  V.  PrewiU,  246. 

6.  Invocation  in  ihis  court  of  other  provisions  of  Constitution  to  give  those  set 

up  more  extensive  application. 
Where  the  constitutionality  of  a  state  statute  is  assailed  in  the  state  court 
solely  on  the  ground  of  its  conflict  with  one  specified  provision  of  the 
Fourteenth  Amendment,  and  that  Amendment  standing  alone  does  not 
touch  the  case,  other  provisions  of  the  Constitution  cannot  be  invoked 
in  this  court  to  give  those  set  up  a  more  extensive  api^ication.  Cox 
v.  Texas,  446. 

See  Local  Law  (III.);  (Porto  Rico). 

PRESUMPTIONS, 
See  Statutbs,  A  3. 


Digitized 


by  Google 


INDEX.  657 

PUBLIC  LANDS. 
See  Action,  1. 

PUBLIC  POUCY. 
See  Contracts,  1,  2. 

PUBLIC  WORKS. 
See  Courts,  1. 

RAILROADS. 
See  AcnoN,  2;  Interstate  Commerce; 

Congress,  B  3;  Master  and  Servant,  2,  3; 

Constitutional  Law,  3;  Negligence. 

RATES. 
See  Carriers. 

RATIFICATION. 
See  Congress,  B  4; 
Philippine  Islands. 

RECEIVERS. 
See  Courts,  5. 

REFORMATION  OF  CONTRACT. 
See  Contracts,  3. 

REMARKS  OF  COUNSEL. 
See  Cribunal  Law,  2. 

REMOVAL  OF  CAUSES. 
See  Jurisdiction,  C  5; 
States. 

RES  JUDICATA. 
See  Aliens. 

REVENUE  BILLS. 
See  Congress,  B  2,  3. 

RIPARIAN  RIGHTS. 

See  Waters.  • 

RETIREMENT  OF  JUDGES. 
See  Courts,  7. 
VOL    CCTI 42 
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RETROACTIVE  LEGISLATION. 
See  CouRTB,  8. 

RETROSPECTIVE  LEGISLATION. 
See  Statutes,  A  3. 

SALARY. 
See  Courts,  7,  8. 

SALE. 
See  Corporations; 

National  Banks,  3, 4. 

SALVAGE. 
See  Admiralty,  1 ,  2. 

SELF-INCRIMINATION. 
See  Criminal  Law,  4. 

SENATOR. 

Status  of. 

While  the  Senate,  as  a  branch  of  the  Legislative  Department,  owes  ita  exist- 
ence to  the  Constitution  and  passes  laws  that  concern  the  entire  coun- 
try, its  members  are  chosen  by  state  legislatures  and  cannot  properly 
be  said  to  hold  their  places  under  the  Government  of  the  United  States. 
Burton  v.  United  States,  344. 

aS^e  Congress,  B  1; 
Criminal  Law,  8. 

SENTENCE. 
See  Criminal  Law,  8. 

SITUS  FOR  TAXATION. 
See  Taxation. 

SPECIFIC  PERFORMANCE. 
See  Contracts,  4. 

STATES. 

Control  of  foreign  corporatione — Validity  of  statute  providing  againet  removal 
of  causes. 

A  State  has  the  power  to  prevent  a  foreign  corporation  from  doing  business 
at  all  within  its  borders  unless  such  prohibition  is  so  conditioned  as 
to  violate  the  Federal  Constitution,  and  a  state  statute  which,  without 
requiring  a  foreign  insurance  company  to  enter  into  any  agreement 
not  to  remove  into  the  Federal  courts  cases  commenced  against  it  in 
the  state  court,  provides  that  if  the  company  does  so  remove  such  a 
case  its  license  to  do  business  within  the  State  shall  thereupon  be 
revoked  is  not  unconstitutional.  Doyle  v.  Continental  Insurance  Co., 
94  U.  6.  535,  followed  and  held  not  to  be  overruled  by  Barron  v.  Burn' 
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side,  121  U.  S.  186,  or  any  other  decbion  of  this  court.    Security  Mut, 
Life  Ins,  Co,  v.  PreuM,  246. 
See  Action,  2;  Jurisdiction,  A  7,  8;  C  5; 

Bound  ARiKs;  Senator; 

Constitutional  Law,  5;  Statutes,  A  1; 

Interstate  Commerce,  2;        Taxation,  1; 
Waters. 

STATUTES. 
A.  Construction  op. 
1;  Acts  of  Congress  admitting  States^  as  part  of  common  system. 
Acts  of  CoDgrees  passed  at  different  times  for  the  admission  of  different 
States  where  their  respective  subjects  are  not  identical  with  or  simihir 
to  each  other  do  not  form  part  of  a  homogeneous  whole,  of  a  common 
system,  so  as  to  allow  a  claimant  imder  the  later  act  to  claim  that  it 
changed  the  earlier  act  by  construction,  and  the  rule  of  in  pari  materia 
does  not  api^y.     Louisiana  v.  Mississippi j  1. 

2.  Intention  of  legislature — Definition  of  crime. 

The  intention  of  the  legislature  must  govern  in  the  interpretation  of  a 
statute.  It  is  the  legislature  and  not  the  court  which  is  to  define  a 
crime  and  ordain  its  punishment.     Burton  v.  United  States^  344. 

3.  Presumption  against  retrospective  legislation. 

There  is  a  presumption  against  retrospective  legislation  and  words  in  a 
statute  will  not  be  construed  as  having  such  effect  unless  they  clearly 
can  have  no  other  effect,  and  the  legislative  intent  cannot  othen/vise 
be  satisfied;  and  in  this  respect  the  use  in  the  statute  of  the  future 
tense  must  be  given  weight.  United  Stales  v.  American  Sugar  Co,, 
663. 

See  Appropriation  of  Public  Money; 

Courts,  6,  7; 

Practice  and  Procedure. 

B.  Of  the  United  States. 
See  Acts  of  Congress. 

C.  Op  the  States  and  Territories. 
See  Constitutional  Law,  1; 
Jurisdiction,  C  3. 
Local  Law. 

STOCKHOLDERS. 
See  National  Banks,  3,  4. 

SUIT. 
See  AcnoN. 
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SUMMARY  PROCESS. 
See  Jurisdiction,  B  2. 

SWAMP  lANDS. 
See  Jurisdiction,  A  8. 

TARIFF. 
iSee  Customs  Duties,  1,  2; 
Philippine  Islands. 

TAXATION. 

1.  Siiue  of  property  for  purposes  of  taxation — Effect  of  temporary  removal 

of  property. 
The  State  of  origin  remains  the  permanent  situs  of  personal  property  not- 
withstanding its  occasional  excursions  to  foreign  parts,  and  a  State 
may  tax  its  own  corporations  for  all  their  property  in  the  State  during 
the  year  even  if  eveiy  item  should  be  taken  into  another  State  for  a 
period  and  then  brought  back.  New  York  Central  R.  R.  Co,  v.  Miller, 
584. 

2.  Situs  of  vessel  for  purpose  of  taxation. 

The  general  rule  as  to  vessels  plying  between  the  ports  of  different  States 
and  engaged  in  the  coastwise  trade,  is  that  the  domicil  of  the  owner  is 
the  situs  of  the  vessel  for  the  purposes  of  taxation  wholly  irrespective 
of  the  place  of  enrollment,  subject  to  the  exception  that  where  a  vessel 
engaged  in  interstate  commerce  has  acquired  an  actual  situs  in  a  State 
other  than  that  which  is  the  domicil  of  the  owner  it  may  there  be  taxed 
because  within  the  jurisdiction  of  the  taxing  authorities.  Ayer  A 
Lord  Co.  V.  Kentucky f  409. 

3.  Effect  of  enroUmerU  of  vessel  on  its  sUus  for  purpose  of  taxation, 

Vesseb  owned  by  a  corporation  domiciled  in  Illinois,  and  which  although 
enrolled  in  a  Kentucky  port  are  not  engaged  in  commerce  wholly  in 
the  State  but  are  engaged  in  interstate  commerce,  and  which  have 
acquired  a  permanent  situs  for  taxation,  and  are  taxed,  in  another 
State  are  not  subject  to  taxation  by  the  State  of  Kentucky,  nor  is 
their  situs  for  taxation  therein  on  account  of  their  being  enrolled  at  a 
port  of  that  State.    lb. 

See  Congress,  B  3; 

Constitutional  Law,  3. 

TERRITORIES. 
See  Local  Law  (Porto  Rico,  3). 

TERRITORIAL  COURTS. 
See  Practice  and  Procedure,  2. 


Digitized 


by  Google 


INDEX.  661 

TESTAMENTARY  LAW. 

1.  Validity  of  transfer  of  property  bequeathed. 

Where  by  the  law  of  their  domicil,  as  is  the  case  in  Louisiana,  minors  are 
represented  by  their  father  as  administrator,  with  full  power  under 
that  law  to  receipt  for,  and  administer  for  their  account,  property 
bequeathed  to  them  by  a  testator  domiciled  and  dying  in  Virginia, 
a  transfer  of  such  property  to  the  father  as  the  administrator  or  rep- 
resentative of  his  minor  children  by  a  person  having  possession  thereof 
in  the  District  of  Colimibia,  is  valid  and  binding.  Darlington  v.  Tur- 
ner, 195. 

2.  Liability  of  estate  of  decedent. 

Under  the  circumstances  of  this  case  decedent's  liability  for  an  amount 
invested  having  been  fixed  with  accuracy  as  to  time  and  amount, 
and  it  being  impossible  from  the  record  t^  a.scertain  the  ultimate  fate 
of  the  investment,  and  whether  it  was  so  lost  as  to  relieve  decedent 
from  responsibility,  the  court  will  hold  the  estate  liable  therefor  with 
legal  interest  but  subject  to  adjustment  for  admitted  overpayments 
to  one  of  the  complainants.     lb. 

TITLE. 
See  Constitutional  Law,  1; 
Corporations; 
Jurisdiction,  C  2,  3. 

TRANSFERS. 
See  National  Banks; 

Testamentary  Law,  I. 

TRANSFER  OF  STOCK. 
See  National  Banks,  3. 

TREATIES. 

1.  Treaty  tptth  Cuba  of  December  11,  1902;  accrued  of  right  to  reduction  of 

duties  on  imports. 
Under  the  treaty  between  the  United  States  and  Cuba  of  December  11, 
1902,  and  the  act  of  Congress  of  December  17,  1903,  imports  from 
Cuba  were  not  entitled  to  reduction  of  duties  imposed  by  the  tariff 
act  of  July  24,  1897,  until  December  27,  1903,  the  date  proclaimed 
by  the  President  of  the  United  States  and  the  President  of  Cuba  for 
the  commencement  of  the  operation  of  the  treaty.  United  States  v. 
American  Sugar  Co.,  563;  Franklin  Sugar  Co.  v.  United  States,  580. 

2.  Treaty  with  Cuba;  time  for  going  into  effect. 

After  the  treaty  was  amended  by  the  Senate  and  the  amendment  accepted 
by  Cuba  the  time  of  its  going  into  effect  was  to  be  fixed  by  act  of  Con- 
gress and  not  as  originally  fixed  by  the  treaty  ten  days  after  the  ex- 
change of  ratifications.     lb. 

See  Customs  Duties,  2;        Jurisdiction,  C  2; 
Indians;  Philippine  Islands. 
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TRIAL. 
iSee  Criminal  Law,  2,  3,  5; 
Jurisdiction,  E. 

TRIAL  BY  JURY. 
See  Local  Law  (Porto  Rico). 

TRUSTEE  IN  BANKRUPTCY. 
See  JuRiSDienoN,  C  4. 

ULTRA  VIRES. 
See  Jurisdiction,  A  5; 
National  Banks,  1. 

VENDOR  AND  VENDEE. 
See  National  Banks,  4. 

VESSELS. 
See  Taxation,  2,  3. 


3''  WAIVER, 


o(f  ^  5ec  Actions,  1; 


Criminal  Law,  4. 

WAR  MEASURES. 
*See  Philippine  Islands. 

WATERS. 
** Maritime  Beli'*  defined. 

The  ''maritime  belt"  is  that  part  of  the  sea  which,  in  contradbtinction 
to  the  open  sea,  is  under  the  sway  of  the  riparian  States.  Louitiana 
V.  Mississippi  f  1. 

See  Boundaries,  3,  4; 

Constitutional  Law,  1. 

WITNESSES. 
See  Costs,  2; 

Criminal  Law,  4. 

WORDS  AND  PHRASES. 

** Maritime  BeU,"'  see  Waters. 
*^  Thalweg,**  see  Boundaries,  3. 

WRIT  AND  PROCESa 
See  Jurisdiction. 
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